REQUEST FOR PROPOSAL NUMBER 10101
HELP AMERICA VOTE ACT OF 2002

VOTER EDUCATION AND OUTREACH OPPORTUNITIES

OFFICE OF THE SECRETARY OF STATE
	PROPOSAL DELIVERY LOCATION:

Office of Secretary of State

Purchasing Department

James E. Rudder Building, Suite 405

1019 Brazos Street

Austin, TX 78701-2413

Attn: Mary Jon Urban, Purchasing Manager

REFER ALL INQUIRIES VIA E-MAIL TO:
Email:
  RFP#10101@sos.state.tx.us 



The sole point of contact for all inquiries or any requests for additional information concerning this REQUEST FOR PROPOSAL NO. 10101 (“rfp”) shall be made via email to the email address set forth above.  Please refer to the Section 2.1 and 2.2 of this RFP for submission deadlines and other critical dates.

WITHOUT EXCEPTION:

· NOTICE OF INTENT TO SUBMIT A PROPOSAL FROM PROPOSERS MUST BE RECEIVED BY SOS PURCHASING DEPARTMENT BY 5:00 P.M. IN AUSTIN, TX, NOVEMBER 5, 2009; AND

· PROPOSALS MUST BE RECEIVED BY SOS PURCHASING DEPARTMENT BY 12:00 NOON IN AUSTIN, TX, NOVEMBER 25, 2009.  (Proposal due date.)
Pursuant to the provisions of the Texas Government Code, Chapter 2156.121–2156.125, sealed proposals will be received until the date and time established for receipt.  After receipt, only the names of the proposed vendors may be made to the public.  Prices and other proposal details may only be divulged after the award of a contract, if a contract is awarded.

All written requests for information will be communicated to all applicants known to the agency.  All proposals shall become the property of SOS upon receipt.  All proposals must be delivered to SOS Purchasing Department as required by the instructions within this RFO.  All addenda to and interpretations of this solicitation shall be in writing.  SOS shall not be legally bound by an addenda or interpretation that is not in writing.

NOTE:  Failure to formalize the terms of the proposal by signing the “Execution of Offer” may result in disqualification of the offer contained within the proposal. 
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REQUEST FOR PROPOSAL NUMBER 10101
HELP AMERICA VOTE ACT OF 2002 (“HAVA”)

VOTER EDUCATION AND OUTREACH OPPORTUNITIES

SECTION ONE

INTRODUCTION AND PURPOSE

1.1 PURPOSE OF THE REQUEST FOR PROPOSAL (RFP)

It is the intent of the Office of Secretary of State (“SOS”) to obtain proposals to provide continuing voter education and outreach consistent with the Help America Vote Act of 2002 (“HAVA”) to educate and train Texans on the voting and election process in Texas.  The voter outreach program should include information on, but not limited to: how to register to vote, polling place processes and procedures, how to cast an informed and definitive ballot (including providing appropriate education on under votes and over votes), and the procedure in which votes are tallied in Texas.  The SOS will handle public relations, including:

· Communication and planning with host counties/entities;
· Determining locations for press events;

· Staging and logistics for events

· Publicizing of events through media advisories/press releases;

· Media interviews

· On-site coordination including dais and introductions;

· Follow-up with hosts, to include written confirmation of events, posting events;

· Posting events on SOS website;

· Thank you’s and appreciations.

It is the further intent of the SOS to select a successful proposer to perform the research, development and productions of radio, television and print outreach spots, the production, as well as the planning, buying and placement of electronic media (radio, television and internet) and print for a general market comprised of all Texas voters, and the distribution of a variety of collateral materials related to the foregoing.  Activities may include, but are not necessarily limited to, production, storage and fulfillment of collateral and promotional materials; video tapes; b-roll tapes; presentations; brochures; promotional items; newsletters; photographs; translation of materials; product launches; promotions; assistance with events; media clipping services; rental of venues; etc., all designed to maximize positive coverage and understanding of SOS’s voter education efforts. The successful proposer will likely be a full service advertising firm with strong qualifications and experience in conducting educational and outreach programs of similar size and scope (Refer to Section 3.6 Experience and Capability).  The successful proposer will be the prime source for all services under the contract (though, as further described below, subcontracting is encouraged) and will use communications strategies and messages that are at all times commensurate with the dignity of the State of Texas.
Eligible vendors are private companies and/or individuals as appropriate for the project.

1.2 BACKGROUND INFORMATION
On October 29, 2002, President Bush signed HR 3295, the Help America Vote Act ("HAVA").  This federal legislation was in response to the voting irregularities experienced during the 2000 federal election and created many new mandates for state and local government.  The statute provided approximately 3.9 billion dollars in federal funding with roughly $194 million going to Texas, including state matching funds.

Some of the central requirements of HAVA are listed below:

· The state must maintain an official list of registered voters and must verify the identification numbers of all new voter applicants.

· Each polling place in the state must have at least one voting system per polling place that is accessible to persons with disabilities. 

· Voters, whose names do not appear on the voter registration roll, must be allowed to vote a provisional ballot, which is not counted until the voter's eligibility is verified after the election.
· Federal Postcard Applications may under specified circumstances now serve to permanently register the voter as well as serve as a request for a ballot in a limited number of election cycles.
· The state established and maintains a state-based administrative complaint process for voters who file a sworn complaint that their voting rights have been violated.

1.3 CONTRACT TERM

The term of any contract resulting from this RFP shall be from contract award until January 31, 2011, subject to any termination rights provided for in a definitive contract negotiated between SOS and a successful proposer.  The term of this contract includes both Phase I and Phase II, as set forth in more detail in Section 1.5 of this RFP.

1.4 FUNDING AND ELIGIBLE USES

This project will be financed through federal funding.  Below are the statutory sources, the federal awarding agencies, and the estimated percentage of the project each funding source represents.  Each proposal must include a project budget along with a description of how the project activities will be assigned and billed to an appropriate funding source, including an assurance that the activities will be representative of the funding percentages outlined below.

Statutory Authority:
Help America Vote Act (“HAVA”), Public Law 107-252, October 29, 2002; 42 U.S.C. 15301

Federal Awarding Agencies:
Source 1, US Election Assistance Commission (“EAC”); Source 2, US Department of Health and Human Services (“HHS”)

Source 1:
Approximately 85% of project budget – Title I, Section 101 of HAVA; Title II, Section 251 of HAVA (95% federal funding / 5% state match)

Source 2:
Approximately 15% of project budget – Title II, Section 261 of HAVA

Eligible Activities:
Educate voters concerning voting procedures and voting rights which may include: 

· A sample version of the ballot that will be used for that election.

· Information regarding the date of the election and the hours during which polling places will be open.

· Instructions on how to vote, including how to cast a vote and how to cast a provisional ballot.

· Instructions for mail-in registrants; 

· General information on voting rights under applicable Federal and State laws, including information on the right of an individual to cast a provisional ballot and instructions on how to contact the appropriate officials if these rights are alleged to have been violated.

· General information on Federal and State laws regarding prohibitions on acts of fraud and misrepresentation.

· General information regarding the statewide voter registration database, Texas Election Administration Management (TEAM) System, including public utilization.

Source-specific Activities:
Source 2-funded activities shall be limited to the following:

· Educating the disability community about how and when to register to vote, apply for ballots by mail, where to vote during early voting or on election day, the right to a secret ballot under state law, and methods of voting using available accessible voting machines in certain counties.

· Working with disability advocacy groups based upon the quality and extent of their proposed voter outreach programs for the disabled.

· Working with disability advocacy groups to develop additional, innovative approaches to voter outreach programs for the disabled.

· Ensure that training materials are available in a number of accessible formats.
1.5 PROJECT DESCRIPTION AND REQUIREMENTS

1.5.1 Scope and Requirements
It is expected that project requirements for both Phase I and Phase II will be substantially similar, except that Phase I will seek to educate and communicate with Texas voters in the March 2010 primary election (and any subsequent run-off), and Phase II will seek to educate and communicate with Texas voters in the November 2010 general election. Additionally, it is expected that the activities in Phase I will incorporate approximately 25% of the allocated budget and Phase II approximately 75%.  Consistent with the broad goals set forth in Section 1.1 of this RFP, and the foregoing, specific tasks to be implemented include, but are not limited to, the following:

· Develop overall concept and design of voter education materials consistent with current branding;

· Provide creative consultation and production consultation with SOS; 

· Plan, create and design collateral materials and strategies  to inform  the general voting population, and various subgroups such as the Spanish-speaking population, special needs population, and young and elderly voters of the voter registration process, polling place procedures that every Texas voter should know, and the various voting systems that are used in Texas;
·  Plan, design and produce educational materials in multiple formats, including television, print, radio, electronic formats, Internet and in video formats that are, research-based and appropriate for selected venues and media;
· Develop materials and activities to integrate the Secretary of State’s Project Vote program with other voter education materials and initiatives;
· Develop and implement social media opportunities as a way to supplement traditional communications methods to inform all Texans of the registration and voting process;
· Coordinate with the Secretary of State’s Office and local election officials to develop opportunities for voter education telethons;
· Develop materials and activities to assist the Secretary of State to implement Senate Bill 1134, which provides that certain high school students are eligible to serve as election clerks.

· Weekly update meetings, status reports, detailed activity reports for prior weeks, and possible oral presentations to SOS executive staff on a regular basis; 
· Provide Awareness Tracking at various stages of the program.  Benchmark tracking shall be provided prior to Phase I followed by awareness tracking after Phase I and II.  SOS will review awareness tracking after both phases to determine effectiveness of the level of awareness of the program and dissemination of the messages to the public.  Contractor may be required to improve and/or modify delivery of messages.  SOS Awareness Tracking shall include the engagement of an independent subcontractor, approved by SOS, to conduct awareness tracking.  The subcontractor shall provide SOS a copy of the raw data (in electronic form) from the evaluation, as well as a written narrative report.  The effectiveness of the program will be  analyzed in light of the following:

· Quality and level of recall for the advertising;

· Ways in which attitudes about voting have been altered;

· Key demographic characteristics of the target market/audience; and

· Level of awareness and understanding of :

· Registration process; 

· The voting process;

· Accessibility and privacy

· Voting systems used; and

· Provisional voting

· Provide media placement at a level established by mutual agreement with SOS and the successful proposer;
· Collaborate with SOS and vendor's research firm to identify and meet research needs, including reviewing survey instruments, discussion guides, and other research tools, preparing concepts or storyboards to test with members of the target audience(s) and applying research findings to overall marketing, advertising and public information strategies; 

· Purchase media time or space for programs and messages appropriate to the identified target audience(s). Advertising media may include, but not be limited to: 

· Print, television, and radio advertisements 

· Outdoor (billboards) 

· Public service announcements (including closed caption)

· Internet projects 

· Soliciting free media time or space for public service announcements as appropriate 

· Maintaining records of all vendor-assisted and non-assisted placements, including all print, audio-visual and Internet publicity. 
· Provide reports on the types and amount of complimentary promotional assistance provided;
· Solicit involvement and support of partner organizations where appropriate; 

· Plan and implement innovative and effective special events and activities that engage the public in meaningful ways and achieve desired results;
· Evaluate marketing, advertising and public information activities and campaigns for effectiveness using appropriate evaluation processes and measurements. This may include tracking awareness, attitudes, and practices of target audience(s) during various stages of campaigns and activities to determine effectiveness in achieving desired goals, objectives and outcomes;
· Using methods established by mutual agreement between the SOS and the successful proposer, to calculate and report, if requested and approved by SOS, the earned media value for all publicity generated;
· The Contractor (the Contractor is the successful proposer) shall instigate long term planning in its Proposed Activity Plan and Cost Proposal (refer to Section 3.4 & 3.5), yet also be able to respond to immediate opportunities or needs that arise suddenly with regard to voter education issues as requested or identified by SOS.   In this regard, the proposer must ensure the most effective and cost efficient methods of delivering its services and provide for sufficient contingencies in its cost proposal to deal with immediate opportunities or needs that may arise suddenly with regard to voter education issues;  
· Contractor must effectively address unexpected or unforeseen communication issues and needs as requested or identified by SOS, and have budget contingencies for such issues and needs.

Additionally, the Contractor shall: 

· Adhere to the SOS Terms and Conditions identified in this solicitation including (without limitation) any portion of the “Contract” as defined in this solicitation or its attachments 
· Provide all labor, materials and equipment necessary to meet requirements of the specified services throughout the term of the Contract. 

· Have experience planning and implementing innovative and effective marketing, advertising, and public information strategies involving large entities, multiple partner organizations, and complex issues. 
· Have staff members work on multiple projects simultaneously. 
· Promptly notify SOS in writing of events which have a significant impact on vendor production, including: 

· Problems, delays or adverse conditions which will prevent the meeting of time or work schedules. 

· Favorable developments which will enable meeting time or work schedules sooner than anticipated. 

· Provide project briefings upon request. 

1.5.2 General Personnel Requirements 

The proposer shall have a Project Manager whose primary responsibility shall be the day-to-day operation of the service in accordance with the requirements of the Contract arising out of this RFP.
· Proposer shall utilize permanent staff members; 

· Proposer’s personnel shall effectively communicate orally and in writing;
· Refer to Section 3.6, Experience and Capability.
1.5.3   Additional Service Requirements 
The vendor shall: 

· Have the ability to begin work on this project within 15 days of award of the purchase order or on the agreed upon date between SOS and the Contractor. 
· Recommend and develop strategies to most effectively achieve desired results through the creation of marketing, advertising and public information campaigns, initiatives and activities. 
· Provide professional marketing, advertising and public relations services to implement strategies and assist SOS in managing communication issues as they arise. 
· Develop targeted information campaigns and activities consistent with the Help America Vote Act of 2002. Applicable marketing, advertising and public information services may include, but not be limited to determining appropriate goals, objectives and strategies for achieving desired outcomes, including identifying concepts, messages, target audiences, activities, rationale and justification for activities, research needs, evaluation processes and measurements, media markets, and all other activities associated with the recommended strategies.
· When appropriate, and as required by SOS, the Contractor shall coordinate activities with county election officials, other SOS contracted firms, other state agencies, election advisory committees, and local, regional and state-wide election associations and organizations involved with or affected by services provided under this contract.

1.5.4   SOS Responsibilities
SOS will provide management oversight and written advance approval of all work projects performed by the Contractor and its subcontractors including, but not limited to, release or implementation of any material developed. SOS will provide specific outline of duties with billing instructions per activity prior to activity being undertaken.

SOS will schedule meetings with the Contractor to monitor progress of work.

SOS will provide advance written approval or disapproval of Contractor’s key personnel assigned to the Voter Education and Outreach Program, including any personnel changes.

SOS will evaluate all Contractor services and work products for quality and compliance with the applicable contract requirements.

1.6 PROPOSAL EVALUATION AND CONTRACT AWARD
The SOS intends to conduct a fair, comprehensive and impartial evaluation of all proposals received in response to this RFP using an evaluation committee, and final decision-making authority with respect to the selection of a successful proposer rests with the Secretary of State.  The evaluation committee will be selected by the Secretary of State and may consist of SOS employees or outside individuals with expertise in particular areas. SOS’s General Counsel, other in-house legal counsel, and outside legal counsel may assist by advising the evaluation committee or sitting on the committee at the request of the Secretary of State.  

Each member of the evaluation committee will conduct an independent review of each proposal submitted. All persons involved in this RFP process will sign a non-disclosure statement.  The evaluation committee will make a recommendation based on the procedures set forth in Section 4.2 of this RFP to the Secretary of State concerning its belief which proposers merit further consideration.  The evaluation committee and the Secretary of State will then have such proposers in for oral presentations, as more fully set forth below in Section 1.7 of this RFP.  The Secretary of State may request all proposers to make oral presentations.
The evaluation committee may request clarification of information or representations in a proposal before completing the initial evaluation.  Requests for clarification and responses to requests for clarification will be in writing and will become part of the evaluation record.  Refer to Page 1 regarding proposer responses to inquiries and requests.
1.7 Oral Presentations

Proposers may be required to make oral presentations to the evaluation committee and the Secretary of State.  Proposers must be prepared to be available for such a presentation, if requested.

Each Proposer invited to make an oral presentation will be allowed one hour for the presentation, and an additional one half-hour will be provided for questions from the evaluation committee and the Secretary of State.  Proposers may be required, as part of their presentation, to respond to specific questions developed by the evaluation committee during proposal evaluation.  These questions will be presented to proposers a minimum of one hour prior to the oral presentations.  These questions will be asked for clarification purposes and responses will be included in oral presentation evaluation. A schedule will be provided to proposers making an oral presentation giving the exact time of each stage of presentation.

The order of participation in oral presentations will be determined at random.  The oral presentation must substantially represent material included in the original written proposal, with emphasis placed on the creative response aspects of the proposed solution.  The oral presentation should not introduce new creative concepts or campaigns that were not included in the written proposal. 

Members of the evaluation committee, the Secretary of State and legal counsel may be present during the oral presentations.  Oral Presentations will be held at the offices of the Office of Secretary of State in Austin, Texas.
SECTION TWO

GENERAL INSTRUCTIONS AND STANDARD PROPOSAL REQUIREMENTS

All proposals in response to this request must meet the following conditions in order to be considered.  Failure to meet these conditions shall result in disqualification of proposal and the proposal shall receive no further consideration.  

2.1 NOTICE OF INTENT TO SUBMIT A PROPOSAL; PROPOSAL SUBMISSION; DATE, AND TIME

WITHOUT EXCEPTION:

· NOTICE OF INTENT TO SUBMIT A PROPOSAL FROM PROPOSERS MUST BE RECEIVED BY SOS PURCHASING DEPARTMENT BY 5:00 P.M., NOVEMBER 5, 2009 IN AUSTIN, TEXAS; AND
· PROPOSALS MUST BE RECEIVED BY SOS PURCHASING DEPARTMENT BY 12:00 NOON, NOVEMBER 25, 2009 IN AUSTIN, TEXAS.
A form of the Notice of Intent to Submit a Proposal is included as Attachment A attached hereto. 
Proposals must be submitted in a sealed envelope (or box as appropriate) with the proposed vendor’s name, RFP number, and closing date prominently visible on the envelope/package.  If multiple envelopes/boxes are used, the proposed vendor should indicate on the package “__ of __.”

Facsimile transmissions (FAX) of proposals will not be accepted under any circumstances.

Proposed vendors must sign the “Execution of Offer, Affirmation of Terms and Conditions, and Proposal Preferences” instrument, included as Attachment B hereto.  By signing, the proposed vendor or the proposed vendor’s legally authorized agent affirms that all statements within the proposal are true and correct.  Discovery of any false statement in the proposal is a material breach and shall void the submitted proposal or any resulting contracts and the proposed vendor shall also be removed from all vendor lists maintained by the SOS.

2.1.1 Receipt of Proposals

To be eligible to be considered for funding, proposals must be received in the SOS Purchasing Department on or before 5:00 p.m. local time, Austin, Texas on the proposal due date as set forth above.  In establishing the time and date of receipt, the SOS will rely solely on the time/date stamp/signature of the Purchasing Department.

2.1.2 Method of Submittal

Regardless of the method of submitting the proposal (i.e., United States Postal Service, United Parcel Service, Federal Express, or any other delivery service), the proposal must be received in the SOS Purchasing Department by 5:00 PM local time, Austin, Texas on or before the proposal due date in order to be considered.
SOS will not accept a United States Postal Service postmark and/or round validation stamp, mail receipt with the date of mailing stamped by the United States Postal Service, a dated shipping label, invoice or receipt from a commercial carrier, or any other documentation as proof of receipt of any proposal. Proposers are advised that SOS assumes no responsibility, due to any circumstances, for the receipt of a proposal after the deadline time and date “method of submittal” established in this RFP.

2.1.3 SOS Purchasing Department

SOS Purchasing Department is open Monday through Friday, 8:00 a.m. to 5:00 p.m., excluding holidays.  SOS Purchasing Department is located in Suite 405 of the Rudder Building, 1019 Brazos Street, Austin, TX 78701.  
The mailing address is:

Office of Secretary of State

Purchasing Department

James E. Rudder Building, Suite 405

1019 Brazos Street

Austin, TX 78701-2413

Attn: Mary Jon Urban

Email: RFP#10101@sos.state.tx.us 
2.1.4 Number of Copies of Proposal

One (1) original copy of the proposal (marked “ORIGINAL”) and five (5) copies of the proposal must be submitted.  The required number of copies of the proposal must be received in the SOS Purchasing Department by 5:00 p.m. on the established deadline date.  Failure to meet this condition shall result in disqualification of proposal and the proposal shall receive no further consideration.  

Photocopying is not available at SOS.  

Additions or replacements to the proposal will not be accepted after the proposal due date for receiving the proposal in SOS Purchasing Department.  

2.1.5 Notice of Intent to Submit a Proposal

All potential proposers should notify the SOS in writing of their intent to submit a proposal; a copy of such notice is included as Attachment A, by November 5, 2009, to SOS Purchasing Department.  Failure to so notify SOS will disqualify the proposed vendor from submitting a proposal.

2.2 SCHEDULE / CRITICAL DATES
   
	DATE
	Event

	October 26, 2009
	Expected issuance of RFP and publication in the Electronic State Business Daily portion of the Texas Marketplace

	November 5, 2009
	Notice of Intent to submit a proposal is due in the SOS Purchasing Department at 5:00 p.m., local time, Austin, TX

	November 11, 2009
	Questions from Proposers due in SOS Purchasing Department

	November 13, 2009
	Responses from SOS due to Proposers


	November 25, 2009

	Proposal is due in SOS Purchasing Dept. at 12:00 noon, local time, Austin, TX

	December 4, 2009

	Proposals evaluated by SOS evaluation team

	December  16-22, 2009

	Oral Presentations performed and  evaluated by evaluation team

	December  28, 2009

	Selection of proposed vendor and commencement of negotiations

	January 4, 2010

	Beginning date of contract and commencement of work

	On or prior to February  8, 2010
	Delivery of Phase I Deliverables

	On or prior to October  11, 2010
	Delivery of Phase II Deliverables

	January 31, 2011
	Ending date of contract 


IT SHOULD BE NOTED THAT THE SECRETARY OF STATE MAY VARY ALL OF THESE DATES AS CONDITIONS REQUIRE.
2.3 qUESTIONS RECEIVED PRIOR TO OPENING OF PROPOSALS

The sole point of contact for all inquiries or any requests for additional information concerning this RFP shall be made via email to RFP#10101@sos.state.tx.us. 
2.3.1 Requests for Additional Information

In order to assure that no prospective vendor may obtain a competitive advantage because of acquisition of information unknown to other prospective vendors, any additional information that is different from or in addition to, information provided in the RFP, will be provided only in response to written inquiries via e-mail as set forth in Section 2.3 of this RFP.  All such inquiries and the written answers prior to the deadline for submission of  the proposers’ “Notice of Intent” to submit a proposal will be posted as an addendum to the RFP at the Texas Marketplace http://esbd.cpa.state.tx.us/.  After the deadline date for the Notice of Intent, only those proposers who successfully submitted their “Notice of Intent” will be issued any additional inquiries and corresponding answers.  
All inquiries for information must be made in writing via e-mail as set forth in Section 2.3 of this RFP.  The RFP number, located on the front cover of this RFP, must be identified in the subject line in the email request for information.

2.4 STANDARD PROPOSAL REQUIREMENTS

Proposals that address only part of the requirements contained in this RFP may be considered non-responsive.  SOS reserves the right to reject any and all proposals and to negotiate portions thereof.  The selected proposal may not necessarily be funded for the amounts indicated in any advertised scenario.  The budget submitted by the proposed vendor is subject to negotiation by SOS.  SOS reserves the right to select the proposal containing the best proposal considering the outcomes desired.  The proposed vendor shall furnish such additional information that SOS may reasonably require.  SOS may, in order to obtain an acceptable definitive contract with the successful proposer, modify the terms of this RFP through negotiations with respect to such definitive contract before the execution of such contract on terms that are mutually agreeable to both SOS and the successful proposer.

Responses to this RFP shall include all information as requested in this RFP.  Each proposer is responsible for its own thorough understanding of the RFP, including all attachments related thereto.  In addition, each proposer is solely responsible for its response and all documentation submitted.  Proposers are cautioned to pay particular attention to the clarity and completeness of their response.  The clarity and completeness of a response will be considered by the evaluation committee.

2.5 STATE NOT RESPONSIBLE FOR PREPARATION COSTS

SOS will not be liable for any costs incurred in the preparation and submittal of a proposal, or costs associated with performing requested oral presentations to the evaluation committee or the Secretary of State.

2.6 DISCLOSURE OF PROPOSAL CONTENT

After contract award, proposals are subject to release under the Texas Government Code, Chapter 552, Public Information Act.  Proposed vendors must indicate on their proposal cover if their submission contains proprietary or confidential information.  Proposer must identify any specific information within the proposal that is requested to be proprietary or kept confidential and specifically set for an exception to disclosure under Chapter 552 of the Texas Government Code.  A general statement that the proposal contains proprietary information is not acceptable and will not be considered. 
2.7 conflict of interest

Under Section 2155.003 of the TX Gov’t Code, a SOS employee may not have an interest in, or in any manner be connected with a contract or bid for a purchase of goods or services by an agency of the state; or in any manner, including by rebate or gift, accept or receive from a person to whom a contract may be awarded, directly or indirectly, anything of value or a promise, obligation, or contract for future reward or compensation. Any individual who interacts with public purchasers in any capacity is required to adhere to the guidelines established in Section 1.2 of the State of Texas Procurement Manual which outlines the ethical standards required of public purchasers, employees, and vendors who interact with public purchasers in the conduct of state business.  Entities who are interested in seeking business opportunities with the State must be mindful of these restrictions when interacting with public purchasers of SOS or purchasers of other state agencies. Proposers must disclose any potential or perceived conflicts of interest that could, directly or indirectly, be implicated by the performance of the requirements under this RFP.  
2.8 Historically Underutilized Business (HUB) Subcontracting Plan

Subcontracting opportunities are possible for the Contract arising out of this RFP and proposers are encouraged to subcontract with HUBs.  HUBs are defined in Tex. Govt. Code, §2161.001. Proposers may choose to subcontract any portion or all of the services to historically underutilized businesses.

Proposers are required to submit a HUB Subcontracting Plan (“HSP”) for solicitations valued at $100,000 or more.  The HSP forms and instructional videos can be accessed at http://www.window.state.tx.us/procurement/prog/hub/hub-subcontracting-plan/ .  

The HSP documents a vendor’s good faith effort to award subcontracts to HUBs in accordance with the following percentages:

33% for other services contracts

The HSP will be incorporated into a contract arising out of this RFP, between SOS and the Contractor.

Proposers are encouraged to collaborate with SOS to develop mentor protégé opportunities.  Under TAC Rule 20.28 a proposed vendor’s participation in a Mentor Protégé Program under Tex. Gov. Code §2161.065, and the submission of a protégé as a subcontractor in the HSP constitutes a good faith effort for the particular area to be subcontracted with the protégé. 

Proposers that fail to submit an HSP will be rejected for noncompliance with the advertised RFP specifications.  

If a proposer is awarded a contract, proposer will be responsible for maintaining business records documenting compliance and shall submit Progress Assessment Reports monthly to SOS when subcontractors are used under any Contract arising out of this RFP.  A Progress Assessment Form can be accessed at http://www.window.state.tx.us/procurement/prog/hub/hub-forms/ProgressAssessmentReportForm.xls.

To assist the proposer in making a good faith effort, the SOS has identified the following opportunities as potential subcontracting opportunities under this RFP:

· Class: 915  Communications and Media Related Services



915-04

Advertising, Outdoor Billboard, etc.



914-14

Broadcasting Services, Radio



915-15

Broadcasting Services, Television



915-42

Film Production Services



915-48

Graphic Arts Services (Not Printing)



915-58

Mailing Services



915-71

Newspaper and Publication Advertising



915-73

Public Information Services



915-72

Photography (Not Including Aerial Photography)



915-74

Radio Commercial Production



915-78

Television Commercial Production



915-82

Video Production



915-96

Web Page Design or Management Services
· Class: 961 Miscellaneous Services



961-75

Translation Services

· Class: 965 Printing Preparations: Etching, Photoengraving, and Preparation of Mats, Negatives and Plates



965-15

Artwork, Camera Ready



965-46

Graphic Design Services for Printing

· Class: 966 Printing and Related Services 





966-59

Offset Printing, General, Large Press Work (Qty. over







100,000), One or More Colors, No 4 Color Processes or 







Close Registration; Finished sizes may exceed 11 x 17

966-60

Offset Printing, Large Production Runs (Qty. Up to 100,000);

4 Color Process or Close Registration Required: Color

Brochures, Maps, etc.

966- 61

Offset Printing, Large Production Runs (Qty. over 100,000);
4 Color

Process or Close Registration Required: Color Brochures, 
Maps, etc.

966-86

Specialty Printing; Die Cutting, Laser, Plastic, Thermography,
etc.

A partial list of potential HUBs can be found at http://www.window.state.tx.us/procurement//cmbl/cmblhub.html.  Search “HUBs on CMBL” and “HUBs not on CMBL”.  Enter the Class Code and the Item number.  These vendors are registered on the Comptroller of Public Accounts’ Centralized Master Bidders List (CMBL) or other related listing.  The SOS does not endorse, recommend nor attest to the capabilities of any company or individual on these lists.

2.9 Independent Auditing Standards and Conflict of Interests

If an entity or its subsidiary has or is currently contracted with SOS to perform professional services or consulting (non-audit) services, then they cannot be awarded a contract to provide financial audit, attestation, or performance audit services for two years from finishing an engagement.

An entity or its subsidiary that performed financial audit, attestation, or performance audit services for SOS, may not receive a contract award to perform professional services or consulting (non-audit) services for two years.

Section three

Proposal format and content

3.1. Proposal Format and Content

Proposals must be submitted entirely on 8 ½” X 11” white paper and must be limited to 20 pages not including appendices and attachments.  Proposals should be stapled in the top left corner.  The proposer shall submit one signed and dated original (marked Original) and five copies (marked Copy).  Proposals must be submitted in a manner which does not carry any benefit, keepsake, or value for members of the evaluation team.  In addition, responses to this RFP should also be submitted on a compact disk compatible with Microsoft Word 2003.  All appendices and attachments must be included on the disk.  Label the disk with proposer’s name and RFP number.  Only one electronic copy is required.  Discrepancies between the hard copy of any response to this RFP and electronic formats of same will be resolved in favor of the hard copy of the response to this RFP.

Facsimile transmissions of responses to this RFP will not be accepted under any circumstances.

3.1.1 Proposal Cover Page & Vendor Identification
Proposals should include a cover page, which includes the information shown on the attached sample cover page.  A sample cover page is attached hereto as Attachment C.

Proposer shall provide to SOS its 9-digit Federal Employer's Identification Number (FEI); Social Security Number (SSN) if respondent is an individual; or 14-digit State of Texas Vendor's Identification Number (VIN).  If an entity, respondent shall also provide to agency the entity’s charter number or similar number issued by the Texas Secretary of State's office or equivalent office in the entity’s state of formation.  Proposer must be registered with the Secretary of State to perform business in the state of Texas.

3.1.2 Response Checklist

This checklist is to assist vendors in ensuring that all information is included in their response.  Vendors must refer to the appropriate section of the RFP for detailed information on the following.

	 FORMCHECKBOX 

	Notice of Intent to Submit a Proposal
	Sec. 2.1.5

	 FORMCHECKBOX 

	RFP Cover Page 
	Sec. 3.1.1; Attachment C

	 FORMCHECKBOX 

	Understanding of the Project and Methodology  
	Sec. 3.2

	 FORMCHECKBOX 

	Exceptions
	Sec. 3.3

	 FORMCHECKBOX 

	Proposed Activity Plans with cost proposals
	Sec. 3.4 & 3.5; Attachment D

	 FORMCHECKBOX 

	Experience and Capability
	Sec. 3.6

	 FORMCHECKBOX 

	Signed Execution of Offer, Affirmation of Terms and Conditions, and Proposal Preferences  
	Attachment B

	 FORMCHECKBOX 

	HUB Subcontracting Plan 
	Sec. 2.8


Failure to return all information on the checklist may disqualify the proposal.

3.2. UNDERSTANDING OF THE PROJECT and methodology

The proposed vendor must demonstrate how it will achieve the mandatory objectives set forth in 
Section 1.5, and must specifically commit that the offer to provide services pursuant to this RFP, embodied in the response to this RFP, is valid for 90 days from the proposal due date.  Any proposal containing a term of less than 90 days shall be rejected.

3.3. EXCEPTIONS

If proposer takes any exceptions to any specifications and/or terms and conditions contained in this RFP, these exceptions must be specifically and clearly identified by section in proposer’s response and proposer’s proposed alternative must also be provided in its response.  Proposers cannot take a “blanket exception’ to the entire solicitation.  At the sole discretion of SOS, such exceptions may result in the disqualification of such proposal

3.4. PROPOSED ACTIVITY PLAN 
Proposers must plan for the project starting date of no earlier than January 4, 2010, and an ending date of no later than January 31, 2011.  The proposer must submit a proposed activity plan (Attachment D) for both scenarios identified in Section 3.5 specifying to the degree possible the tasks and activities which are to be undertaken or delivered (as applicable).  Timelines showing beginning and ending dates for each major task are to be included.  Activities must be sufficiently designed and outlined in the activity plan that will provide evidence of satisfactory delivery of services and products.  Time frames must be logical and appropriate to complete all activities within the beginning and ending dates of the contract.  Failure to meet this condition shall result in disqualification of proposal and the proposal shall receive no further consideration.  

3.5. COST PROPOSAL

The Proposer must submit a cost proposal it believes is necessary to accomplish the project objectives and activities of this RFP, in the form attached hereto, Attachment D, Proposed Activity Plan.  The cost proposal should be itemized by each activity suggested by the proposer to accomplish project objectives.

The vendor’s proposal must submit cost proposal for two (2) separate scenarios, which are purely assumptions made only for evaluation purposes:

· Scenario 1 – Proposer should assume a total budget of no more than $1,500,000.00

· Scenario 2 – Proposer should assume a total budget of no more than $2,500,000.00 and clearly identify additions/alterations compared to Scenario 1.

IN NO WAY DOES THE FOREGOING BIND SOS TO ANY TOTAL BUDGET AMOUNT.  THE FOREGOING ARE PURELY ASSUMPTIONS TO BE UITLIZED SO THAT SOS MAY COMPARE PROPOSALS FROM DIFFERENT PROPOSERS ON A LIKE BASIS.  THE ACTUAL TOTAL BUDGET MAY BE SIGNIFICATLY GREATER OR SIGNIFICANTLY LESS THAN EITHER SCENARIO PRESENTED IN THIS SECTION 3.6.

3.6. experience and capability

The successful proposer is likely to be a full-service advertising agency, providing account service, media buying, and creative services in-house, subject to the requirements to contract with various subcontractors as otherwise set forth in this RFP.

Proposers shall provide:

· Brief profiles on individuals who will be part of respondent’s key personnel on the project, including, but not limited to, the individual’s name, title, education, years of experience, role and responsibility on the project and hourly pricing for personnel staff that will work on the project.
· The proposer’s Project Administrator shall have a minimum of five (5) years full service marketing experience or comparable experience;

· Key personnel shall have a minimum of three (3) years experience in their respective service area(s);

· Information demonstrating it is an established company engaged in the business of developing and implementing public information programs and initiatives for a minimum of five years, along with an example of a similar project of equal size completed in the last five (5) years that includes information on the project’s:
· Goals and objectives of the project, campaign or initiative.

· Market research approach, to include target audience, stakeholder groups, messaging, campaign strategies and other related information. 

· Project Work Plan with milestones and deliverables. 

· Purchase of air time appropriate for target audience(s), including any "added value." 

· Project budget. 

· Tools, methods and processes used to evaluate the effectiveness of the project, campaign or initiative. 

· Approach used to plan and implement innovative and effective advertising and public information strategies to achieve the desired results.

· A list of clients that include decision-making personnel from at least two (2) previous projects of a similar size and complexity to this project. Provide client contacts that have/had hands on, day to day knowledge of that project and your performance. Describe the services provided to those clients.  The services shall have been provided by the proposer to the reference company or entity within five (5) years preceding the issue date of this RFP.  By providing a client list, the proposer agrees that the SOS may contact any or all of the clients for reference regarding activities, performance and services provided.  
· The Proposer must provide a brief company history, including the founding date, the number of years it has been in business as currently constituted, and a brief description of its marketing, education and outreach philosophy. 

Consistent with the broad based goals set forth in Section 1.1 of this RFP, proposers should demonstrate how they meet the following vendor qualifications:
· Demonstrated experience in designing, managing and implementing statewide advertising campaigns, including but not limited to media buying, direct mail capabilities, online services, TV/radio/print advertising, survey research and phone banks;
· The proposer’s team has the ability to conduct outreach to various subgroups within the general voting population;
· Considerable in-house capabilities for production of collateral materials, literature and research;

· Education and outreach strategy, as well as creative consultation, production consultation and  state-wide rollout strategy and associated training capabilities;

· Experience in planning, creating and designing collateral materials and strategies to inform a statewide audience and various audiences such as those identified in Section 1.5.

The proposer shall submit the most recent three years audited financial statements, or if audited financial statements are unavailable, un-audited financial statements shall be submitted and certified as true, correct and accurate by the chief financial officer or treasurer of the respondent's company.
The  proposer shall be in good financial standing, not in any form of bankruptcy, current in payment of all taxes and fees such as (but not limited to) state franchise fees and not currently involved in any type of litigation. 
Name, address, phone number, and e-mail address of the person SOS should contact with any questions regarding the response submission.

3.7. Historically Underutilized Business (HUB) Identification

HUBs are encouraged to submit a proposal for the services requested in this RFP. Proposed vendors are encouraged to become HUB certified.   Proposers that are not certified and who wish to become certified should complete the HUB Certification application available at http://www.window.state.tx.us/procurement/prog/hub/hub-certification/.    Proposers should also relay this information to any potential subcontractors who wish to become a certified HUB.   Proposers that are certified as a HUB with the State Comptroller of Public Accounts should attach a copy of the certificate to the proposal.  

SECTION FOUR

Review of proposals

4.1. Review of proposals

Review of proposals will begin as soon as practical after receipt.  The proposers that receive favorable evaluations during the first round of evaluation may be asked to send a representative to Austin, Texas, at a time and place to be arranged, for oral presentation of proposals.  However, SOS shall be under no obligation to request such oral presentations.  Proposals may be evaluated again following oral presentations.  

The recommendations of the evaluation team will be assembled and be presented to the Secretary of State.  The Secretary of State may then request additional oral presentations from such proposer(s).  Following such oral presentations, if applicable, the Secretary of State will:

1. Approve one proposal in whole or in part; or 

2. Defer action on the proposals for purposes of further evaluation.

SOS will notify each proposed vendor in writing via email of its selection or non‑selection.  Additional copies of proposals not selected will be destroyed unless the proposer notifies SOS in writing within thirty (30) days of the date of such vendor’s receipt of the non-selection letter requesting that the proposals be returned.  Any such returned proposals will be at such proposer’s expense.

4.2. Selection Criteria

Proposals will be selected based on the ability of each proposed vendor to carry out all of the requirements contained in this RFP.  

RESPONSE EVALUATION: Only complete responses with the listed required submittal documents and meeting minimum qualifications will be considered (Ref. Section 3). Failure to meet the minimum qualifications and submit the required documents will result in a response being declared non-responsive.

STEP 1 -INITIAL EVALUATION: The SOS evaluation committee will evaluate and score each response based on established criteria. Respondents/proposers shall not contact members of the evaluation team. Responses will be evaluated according to the respondent's ability to best satisfy SOS requirements. The evaluative criteria are as follows:
· Quality of response submission will comprise 40 percent of the evaluation total points possible.
· Respondent qualifications will comprise 40 percent of the evaluation total points possible.
· Pricing submitted for the solicitation requirements will be 20 percent of the evaluation total points possible.
STEP 2 -ORAL PRESENTATION: SOS may request that a proposer give an oral presentation to SOS (See Section 1.7). An SOS evaluation committee will evaluate each oral presentation. All responses will be evaluated according to the respondent's ability to demonstrate expertise in marketing, advertising and public relations as outlined in the written response. This presentation will aid in determining whether the specific vendor is well-qualified on the basis of ability, creativity and responsiveness. 

The proposer and key proposed personnel should be prepared to address any questions that may be asked by SOS evaluators. 

NEGOTIATIONS: Upon completion of oral presentation evaluations, SOS reserves the right to enter into negotiations with one or more proposers.  
STEP 3 -BEST AND FINAL OFFER (BAFO): SOS reserves the right to request a BAFO from the selected proposer(s). 

The selected proposer shall submit a final price and any added value. If more than one respondent reaches this level, the negotiated terms, references, BAFO and added values will be considered in the award.  SOS will make the final determination on the best value. 

AWARD: SOS reserves the right to award a Contract to the proposer that provides the best value to the state of Texas and SOS in performance of these services. SOS may award to a single vendor, multiple vendors, or use any combination that best serves the interest of SOS. 

SECTION FIVE


Certain CONTRACTUAL REQUIREMENTS

5.1. VENDOR’S PROPOSAL

The selected proposal may be incorporated into a contract prepared by the SOS for signature by the contracting parties.  No terms of proposal shall become terms of any Contract arising out of this RFP unless expressly stated to be so in writing by SOS
5.2. TASK ACTIVITY APPROVAL BY SOS

The Contractor shall develop a Task Activity Plan (in a form agreed upon by SOS and Contractor) for the voter outreach project.  SOS and the Contractor shall determine projected timelines.  
Every effort must be made to produce public information materials well ahead of the determined deadlines.  Proofs of collateral and other promotional materials shall be submitted to SOS in a timely manner so that editing is implemented, approval given, and deadlines met.

The SOS will expect the Contractor to develop a cost-efficient plan that is responsive to SOS’s educational needs.  In addition to identification and scheduling of projected activities, each activity shall include measurable objectives and estimated costs. Cost Estimate Approval forms may be amended as necessary and as mutually agreed to between SOS and the selected proposer.  COSTS NOT APPROVED IN WRITING BY SOS WILL NOT BE ELIGIBLE FOR REIMBURSEMENT OF ANY KIND AND WILL BE THE SOLE PAYMENT OR OBLIGATION OF THE CONTRACTOR.  
5.3. EXPENDITURE APPROVAL BY SOS

The Contractor must make recommendations for savings wherever possible. Prior to the development and execution of any activity the Contractor shall present the SOS with a total cost estimate for the activity.  If the Contractor reasonably foresees that any particular line-itemed cost will exceed seven percent (7%) from the original approved cost estimate for any reason, the Contractor must submit a revised cost estimate and obtain approval from the SOS.  The SOS will not be responsible for any expenditure that exceeds the estimated amount by more than seven percent (7%) unless prior written approval is obtained from the SOS.  

The selected proposer shall submit a Cost Estimate Approval form before initiating a project. Cost Estimate Approval forms shall be submitted to SOS not less than ten (10) calendar days prior to a project. The SOS project administrator will approve or deny a project in writing within five (5) state working days of receipt. 

All costs, including but not limited to, research, special project work, commissions, shipping, etc. must be completely detailed in any estimate submitted for approval.  The estimate shall include any fee or commission for the Contractor or any subcontractor.
All purchases and expenditures made by the vendor shall be competitively bid, in accordance with current SOS guidelines for procurement of goods and services submit to SOS on Cost Estimate Approval forms.  When SOS guidelines require competitive bids, the vendor shall provide appropriate bid documentation with a cost estimate, along with the vendor’s recommendation, for SOS’s approval.

5.4. PAYMENT

All payments are made in accordance with Texas Government Code § 2251.001 et seq. Payments for Goods and Services (commonly known as the Prompt Payment Law).  Unless otherwise indicated by SOS, payment is only by reimbursement upon satisfactory performance and delivery of good and services.  

Payment is contingent upon submission of a properly prepared invoice/expenditure report.  The invoice shall include a detailed report indicating timelines for all activities and services provided which are included in the invoice.  As noted above, the cost must have been pre-approved by SOS (in writing; hard copy or electronic).  The contract number/purchase order number must be shown on all invoices.  SOS project administrator shall approve all activities invoiced before any payment will be processed.  The information provided on each invoice/expenditure report must coincide with the tasks and cost categories outlined in the approved budget, as negotiated by the SOS.  Without limiting anything else wherein requiring a proposer to adhere to bidding requirements, SOS wishes to make clear that the proposer must obtain bids for any services or products with a value of $5,000 or more.  The proposer is encouraged to utilize Comptroller of Public Accounts’ certified HUBs whenever possible.
According to guidelines set forth by the Texas Comptroller of Public Accounts, the payment scheduling policy requires agencies to pay as close to the due date as possible in order to maximize fiscal benefits to the state.  Payments are due in 30-days.

Invoices may be submitted by email and should be submitted once every 30 days.
The cost of services rendered or materials produced by organizations on SOS's behalf and not a part of the Contractor’s organization (out-of-vendor expenditures) shall be billed at actual cost (i.e., long-distance telephone calls, mailing, shipping, photocopying, and printing). Contractor must submit copies of invoices from all subcontractor’s work or materials supplied at net cost.

Advance payments for services will be provided to Contractor only for media air time or space when the activity cost is $75,000.00 or more.  Upon Contractor’s receipt of printed verification from supplier of the media air time or space, Contractor shall invoice SOS and SOS shall pay such invoice within three business days from receipt.  Other related fees such as Contractor’s fees/commissions will be paid using the standard payment methods addressed in the Contract arising out of this RFP.  Prepayments will be made using electronic transfer of state funds by the State Comptroller. 

5.5. INSURANCE

All required bonds and insurance must be issued by companies or financial institutions which are financially rated A or better as rated by A.M. Best Company and duly licensed, admitted, and authorized to do business in the State of Texas.  SOS shall be named as the Obligee in each required bond and as an Additional Insured in each required insurance contract.  Except as otherwise expressly provided herein, required coverage must remain in effect throughout the term of the Contract and provide adequate coverage for incidents discovered after termination of the contract.  The successful proposer must submit copies of each required insurance contract, and any renewals thereof, to SOS no later than January 1 of each year, except for the first year of the Contract in which the copies of the required insurance contracts must be submitted within fifteen (15) days after contract execution, or as otherwise provided herein.  Contractors must submit required bonds when and as required by this RFP.
5.6. GENERAL LIABILITY INSURANCE

A successful proposer must maintain general liability insurance coverage with limits of not less than one million dollars ($1,000,000) for injury to any one person, two million dollars ($2,000,000) for any one occurrence of personal injury, and one million dollars ($1,000,000) for any one occurrence of property damage.  A successful proposer shall provide SOS with proof of such coverage upon execution of the definitive contract and thereafter no later than January 1st of each year such contract is in force.

5.7. ERRORS AND OMISSION INSURANCE

A successful proposer must maintain professional liability errors and omissions insurance of not less than five hundred thousand dollars ($500,000), to be in force and effect during the term of a definitive contract including any extension thereof and one year thereafter.  COVERAGE MUST INDEMNIFY SOS FOR DIRECT LOSS DUE TO ANY ERROR OR OMISSION CAUSED BY THE CONTRACTOR PARTIES (AS DEFINED LATER IN THIS RFP) REGARDLESS OF WHETHER SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND ON THE PART OF THE STATE PARTIES (AS DEFINED LATER IN THIS RFP) IS DETERMINED TO EXIST.  THE CONTRACTOR SHALL PROVIDE THE SOS WITH PROOF OF SUCH COVERAGE UPON EXECUTION OF SUCH CONTRACT AND THEREAFTER NO LATER THAT JANUARY 1ST OF EACH YEAR SUCH CONTRACT IS IN FORCE.
5.8. PERFORMANCE BOND

Contractor shall, at the time of execution of the Contract, be required to provide a performance bond in the amount of ONE HUNDRED FIFTY THOUSAND DOLLARS ($150,000) during the term of any definitive contract.

The bond must be maintained in full force and effect for the term of such contract.  The bond shall be forfeited to SOS if the successful proposer fails to perform as required by such contract.

The performance bond must be received by SOS not later than fifteen (15) days after execution of the definitive Contract.

5.9. TRAVEL EXPENSES

SOS may require weekly meetings at SOS headquarters to discuss status of implementation of the Task Activity Plan(s).  Vendors will not be reimbursed for any travel expenses related to these status meetings.  
The vendor is expected to use its best efforts to minimize expenditures of state funds when traveling to fulfill its obligations under any Contract arising out of this RFP.  The vendor shall use its best efforts to secure the most advantageous airline, hotel and ground transportation rates available.  Photocopies of receipts are required for all travel reimbursements, including meals.  No reimbursement will be made for tips, gratuities, alcohol, valet parking, room service or any purchases not directly related to the purpose of the travel. Mileage reimbursement for use of a personal or company-owned vehicle will be at the rate established by the Texas State Comptroller of Public Accounts.  Contractor should use its best efforts to adhere to the State’s travel guidelines as promulgated by the Texas State Comptroller of Public Accounts, where commercially reasonable.

5.10. PERSONNEL CONTINUITY AND REPLACEMENT 

SOS recognizes those events beyond the control of the Contractor such as the death, physical or mental incapacity, long-term illness, or the voluntary termination of employment of key personnel will require the Contractor to offer a replacement. In the event such a replacement is necessary, the Contractor agrees that personnel shall not begin work on the project without prior written approval from SOS. 

The Contractor agrees that the project manager and key personnel assigned to all projects shall remain available throughout the entirety of each project and throughout the term of the Contract as long as those individuals are employed by the vendor. 

If SOS determines the project manager or key personnel are unable to perform in accordance with the service requirements or to communicate effectively, the Contractor shall immediately remove that person. 

Proposed replacement personnel shall meet minimum qualifications and have experience comparable to the person(s) being replaced. Replacement personnel shall be provided at no additional cost to SOS. Resume(s) and reference(s) will be requested for the proposed replacement(s). SOS may reject any replacement if references or past working performance is questionable or unfavorable. SOS will be the sole judge of the qualifications of the proposed replacement personnel. 

5.11. QUALITY ASSURANCE PLAN
The Contractor shall provide a comprehensive, continuous, and measurable quality assurance plan. The plan shall include: 

· Strategies and processes to promote quality; 

· Procedures to periodically measure and report quality performance to SOS throughout the term of the Contract;
· Performing internal audits of  the Contractor’s operations;
· Employing external audit firms to conduct audits of the Contractor’s operations when requested by SOS, provided that no expenditure for such audits shall be made without SOS’s prior approval;
· Controls to assure quality and consistency throughout the term of the contract.
5.12. VENDOR DELIVERABLES
The vendor shall submit: 

· Products and materials as determined and agreed on through the task activity plan process;
· All documentation (i.e., reports, task activity plans, monthly reports, final reports) in a format approved by SOS.  All documentation delivered shall be clear, concise, complete and in compliance with standards required the SOS Contract Administrator;
· The monthly progress reports (described below) not later than ten (10) days after the end of each reporting period;
· The final report (described below) summarizing the project activities, accomplishments and recommendations for a possible future voter education and outreach program.
5.13. REPORTS
The Contractor shall submit the following reports, as specified.  

5.13.1 Monthly Reports
These reports shall be delivered to SOS no later than the 10th calendar day of each month and shall include the following:
· Tracking report - includes a log sheet which records all monthly media placements generated during the prior month’s period including but not limited to number of media value generated, circulation, title of publication/program, title of article, media type, publication date description of activity that generated article/program.

· On Going and Complete Projects Update - a description and evaluation of all on-going projects and activities completed by the Contractor (including all necessary back-up) during the prior month’s period, including but not limited to all services and work products (e.g., materials production/distribution, industry events, research, trade relations, special events, promotions cooperative marketing ventures, etc.)  An original copy of all materials produced shall be included with the report. 

· Accounting Report - a monthly accounting of the prior month’s expenditures, including the monthly service fee and all reimbursables by project, projected future expenditures, a cumulative total for the fiscal year and contract period, and an available budget balance for the remainder o the contract period and fiscal year.

· Subcontracting Report - a monthly report of all subcontracts awarded during the month, including HUBs and non-HUBs, the amount of each subcontract, subcontractor vendor identification numbers, the total dollar value of all subcontracts, and any payments made to such during the reporting period.  The state’s HUB Progress Assessment Report form shall be used to report this subcontractor information.
· Anticipated work schedule - identifies all projected activities and includes measurable objectives, an estimated budget, and per project cost estimates for all activities to be performed by the Contractor during the next month.  No work on any activities shall be performed without the prior written approval of SOS.
· Complimentary Assistance Generated - total retail dollar value of all complimentary promotional assistance provided by SOS partners participating in cooperative marketing, promotional, and other activities under the contract.
· Texas State Library Filings report - a report and listing of all work products (e.g., brochures, films, recordings reports, documents, etc.) produced under the contract that may be subject to filing with the Texas State Library per the Texas Administrative Code, Title 13, Chapter 3,    and delivery of sufficient quantities of qualifying products to SOS.
· Contractor’s Evaluations and Recommendations - Contractor’s evaluation on all services (including all work projects and work products) performed under the Contractor’s plan of action during the previous month and any recommendations for improvements, including plan revisions and additional services proposed for future implementation.

5.13.2 Final Report
On or before January 31, 2011, the Contractor shall submit to SOS a written report that provides a comprehensive overview of the performance of the Contractor’s representation services, including but not limited to, a review of all project activities, major accomplishments, performance summary (including all performance measures), industry awards received, final public awareness tracking, and recommendations for a possible future voter outreach program.
NOTICE OF INTENT TO SUBMIT A PROPOSAL
Request For Proposal 10101
Office of the Secretary of State

The undersigned vendor hereby files a notice of intent to submit a proposal for:

VOTER EDUCATION AND OUTREACH OPPORTUNITIES in accordance with the provisions of HAVA and Texas Election Code §§ 31.010 –31.011

Vendor Name:

     
Mailing Address: 
     



     
Phone Number: 
     
Email:


     
Contact Name:

     
· Filing of this notice is mandatory.

· Filing this notice in no way binds the vendor to submit a proposal for VOTER EDUCATION AND OUTREACH OPPORTUNITIES, RFP#10101
· Vendors who do not file this notice are not eligible to submit a proposal.

PLEASE SUBMIT THIS NOTICE BY EMAIL TO RFP#10101@SOS.STATE.TX.US AS SOON AS POSSIBLE AFTER RECEIPT OF THE REQUEST FOR PROPOSAL, BUT NOT LATER THAN NOVEMBER 5, 2009 AT 5:00 PM, LOCAL TIME IN AUSTIN, TX.
The SOS will confirm receipt of the Proposer’s “NOTICE OF INTENT TO SUBMIT A PROPOSAL” by reply email to the address provided above.  The Proposer is responsible for delivery of this notice and confirmation of receipt from SOS.  SOS shall not be responsible for any inaccurate email address or faulty electronic transmissions.  
EXECUTION OF OFFER, AFFIRMATION OF TERMS AND CONDITIONS, AND PROPOSAL PREFERENCES

By signing this “Execution of Offer, Affirmation of Terms and Conditions, and Proposal Preferences” instrument, the proposer (referred to hereafter in this Execution, Affirmation and Proposal as the “Contractor”) or Contractor’s legally authorized agent affirms that all statements within the proposal are true and correct.  Contractor understands and acknowledges that discovery of any false statement in the proposal is a material breach and shall void the submitted proposal or any resulting contracts and that Contractor shall also be removed from all vendor lists maintained by the State of Texas.  By signature hereon affixed, Contractor hereby acknowledges and certifies that Contractor shall be subject to the following specific affirmations, general provisions, and special provisions if the proposal is awarded a contract:

1. Contractor expressly makes the following specific affirmations in response to this RFP:

A. Contractor understands that any proposal or bond signed by an agent or attorney-in-fact shall be accompanied by evidence of authority.

B. Contractor understands that any proposal may be withdrawn in writing prior to the date and time set for receipt of proposals. Any proposal not so withdrawn shall constitute an irrevocable offer, for a period of 90 days from the RFP closing date, to provide the commodity or service in the manner set forth in the specifications herein, in the RFP on in any Contract that may result fro the RFP, or until a selection has been made by the agency.

C. Contractor has fully complied with all of the terms and conditions for submission of proposal expressly stated throughout this RFP.

D. Contractor has not given, offered to give, nor intends to give at any time hereafter any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or services to a public servant in connection with the submitted proposal or bid.

E. Neither Contractor or the firm, corporation, partnership, limited liability company, or other business entity represented by Contractor, or anyone acting for such firm, corporation, partnership, limited liability company, or other business entity has violated the antitrust laws of this State or the Federal Antitrust Laws, nor communicated directly or indirectly the proposal or bid made to any competitor or any other person engaged in such line of business.

F. Pursuant to Section 2155.004 of the Texas Government Code, Contractor has not received compensation for participation in the preparation of the specifications for this RFP or Invitation for Bid.  Contractor certifies that the individual or business entity named in its proposal, bid, or contract is not ineligible to receive the specified contract and acknowledges that any contract awarded from this RFP may be terminated and payment withheld if this certification is inaccurate.
G. Pursuant to Section 669.003 of the TX Gov’t Code, the SOS may not enter into a contract with a person who employs a current or former executive head of the SOS until four years has passed since that person was the executive head of the SOS. By submitting a bid, the bidder certifies that it does not employ any person who was the executive head of the SOS in the past four years.  If bidder does employ a person who was the executive head of the SOS, provide the following information:

Name of Former Executive:      



Name of State Agency:       




Date of Separation from State Agency:      


Position with Bidder:      





Date of Employment with Bidder:      
H. Pursuant to Section 231.006(c) of the Texas Family Code, regarding child support, the bidder certifies that the individual or business entity named in this bid is not ineligible to receive the specified payment and acknowledges that a resulting contract may be terminated and payment may be withheld if this certification is inaccurate. Any bidder subject to Section 231.006 must include names and Social Security numbers of each person with at least 25% ownership of the business entity submitting the bid. This information must be provided prior to contract award. Enter Name & Social Security Numbers for each person.

	Name:      
	Social Security Number:     

	Name:      
	Social Security Number:     

	Name:      
	Social Security Number:     


I. Pursuant to Section 2252.901 of the Texas Government Code, Contractor certifies that it is not a former employee of SOS or that Contractor has not been an employee of SOS for twelve (12) months prior to the beginning date of any contract awarded from this RFP.  

Contractor must make full disclosure of intent to employ any subcontractor who is a former employee/retiree of SOS.  Within the first (12) twelve months of leaving employment at SOS, a former employee/retiree selected by the Contractor for a subcontract, shall not perform services on a project or fill a position that the former employee/retiree worked on while employed at SOS. 

J. Contractor agrees to purchase and maintain at its expense insurance as required for the work, products or services being performed or furnished pursuant to any Contract arising out of this RFP.   Such insurance will protect SOS from all claims from bodily injury, death, or property damage which may arise out of or result from the performance of any Contract resulting from this RFP or in any way related to such a Contract , whether  such Contract or work, products, goods or services are performed or furnished by Contractor, any subcontractor or supplier, or by anyone directly or indirectly employed by or associated with the foregoing parties  to perform or furnish any of such work, products, goods or services.  SOS reserves the right to terminate any contract or stop work in progress for substantial failure to submit the required evidence of insurance or cancellation of an active policy as agreed upon by SOS and Contractor during contract negotiations.  
K. Contractor agrees that all subcontractors performing work under a contract arising from out of this RFP will also obtain insurance which will protect SOS and its employees from any risk associated with the work or services performed or products or goods furnished under any such Contract.  The Contractor will maintain written evidence of such coverage by its subcontractors.  
L. No public disclosures or news releases pertaining to this RFP shall be made without prior written approval of SOS, except as otherwise required under Section 552 of the Texas Government Code.

M. Prior to the award of a contract, SOS shall require that the Contractor file a performance bond in an amount set forth and in accordance with the provisions contained in Section 5.8 of this RFP.  The bond must be conditioned on the Contractor’s faithful performance of the terms of the contract.
N. During negotiations, SOS and the Contractor shall negotiate a liquidated damages clause.  With respect to the release of unauthorized media materials for broadcast or publication prior to obtaining written approval from the SOS, such release shall result in liquidated damages of FIVE THOUSAND DOLLARS ($5,000) per occasion.  This foregoing authorization includes, but is not limited to, English to Spanish or Spanish to English translations, written or oral. 
O. Terms and conditions beyond those stated in this RFP may be grounds for disqualification of a submitted proposal.  SOS will have sole discretion to consider for inclusion any terms and conditions not stated in this RFP.

P. The Contractor warrants and covenants that it has obtained or will obtain before performance of any part of any Contract arising out of this RFP all permits, approvals, and licenses, necessary for its lawful performance of its obligations under any such contract, without costs to SOS.  The Contractor shall maintain such licenses during the term of the Contract without additional expense to SOS.  The Contractor further understates and agrees that it shall comply with any and all applicable federal, state, county, local and municipal laws, ordinances, resolutions, codes, decisions, orders, rules and regulations.
2. Contractor has read, understands, and agrees to be bound to the terms and conditions stated in the SOS’s “General Provisions” if a contract is awarded to Contractor pursuant to this RFP.  The following General Provisions which will be included in the contractual terms for any Contract awarded under this RFP are included in this instrument and are stated as follows:

A.
As used in these General Provisions:

· Contract means the RFP, and SOS’s purchase order, all of SOS’s attachments, appendices, schedules (including but not limited to these General Provisions and the Special Provisions), amendments/purchase order change notices and extensions of or to the standard contract form if agreed to by SOS in writing;
· Agency or SOS means the Office of Secretary of State;

· Contractor means, in addition to the proposed vendor, the party or parties to  any Contract arising out of this RFP other than SOS, including its or their officers, directors, employees, agents, representatives, consultants and subcontractors, and subcontractors’ officers, directors, employees, agents, representatives and consultants;

· Project Administrator means the respective person(s) representing SOS or Contractor, as indicated by the Contract, for the purposes of administering the Contract Project;
· Contract Project means the purpose intended to be achieved through the Contract as described therein and in this RFP; 

· Amendment means the Contract as revised in any respect by the mutual written agreement of SOS and Contractor, and includes (without limitation) both the original Contract, and any subsequent amendments or modifications thereto and purchase order change notices;
· Work Product means any and all deliverables produced by Contractor for SOS under a statement of work issued pursuant to the Contract, including any and all tangible or intangible items or things that have been or will be prepared, created, developed, invented or conceived at any time following the effective date of the Contract, including but not limited to any (i) works of authorship (such as manuals, instructions, printed material, graphics, artwork, images, illustrations, photographs, computer programs, computer software, scripts, object code, source code or other programming code, HTML code, flow charts, notes, outlines, lists, compilations, manuscripts, writings, pictorial materials, schematics, formulae, processes, algorithms, data, information, multimedia files, text web pages or web sites, other written or machine readable expression of such works fixed in any tangible media, and all other copyrightable works), (ii) trademarks, service marks, trade dress, trade names, logos, or other indicia of source or origin, (iii) ideas, designs, concepts, personality rights, methods, processes, techniques, apparatuses, inventions, formulas, discoveries, or improvements, including any patents, trade secrets and know-how, (iv) domain names, (v) any copies, and similar or derivative works to any of the foregoing, (vi) all documentation and materials related to any of the foregoing, (vii) all other goods, services or deliverables to be provided to SOS under the Contract or a statement of work, and (viii) all Intellectual Property Rights in any of the foregoing, and which are or were created, prepared, developed, invented or conceived for the use or benefit of SOS in connection with any Contract arising out of this RFP or a statement of work, or with funds appropriated by or for SOS or SOS’s benefit:  (a) by any Contractor personnel or  SOS personnel, or (b) any SOS personnel who then became personnel to Contractor or any of its affiliates or subcontractors, where, although creation or reduction-to-practice is completed while the person is affiliated with Contractor or its personnel, any portion of same was created, invented or conceived by such person while affiliated with SOS. 
· Intellectual Property Rights  means the worldwide legal rights or interests evidenced by or embodied in: (i) any idea, design, concept, personality right, method, process, technique, apparatus, invention, discovery, or improvement, including any patents, trade secrets, and know-how; (ii) any work of authorship, including any copyrights, moral rights or neighboring rights; (iii) any trademark, service mark, trade dress, trade name, or other indicia of source or origin; (iv) domain name registrations; and (v) any other proprietary or similar rights.  The Intellectual Property Rights of a party include all worldwide legal rights or interests that the party may have acquired by assignment or license with the right to grant sublicenses.
B.
Contingency: The Contractor any Amendments, are executed by SOS contingent upon the availability of appropriated funds by legislative act (both at the state and federal level). Notwithstanding any other provision in the Contract, any Amendment, or any other document, the Contract and any Amendments are void upon the insufficiency (in SOS’s discretion) or unavailability of appropriated funds. In addition, the Contract and any Amendment may be terminated by SOS at any time for any reason upon written notice to Contractor. Expenditures and/or activities for which Contractor may claim reimbursement shall not be accrued or claimed subsequent to receipt of such notice from SOS.

C.   INDEMNIFICATION AND DAMAGE TO PROPERTY OR INJURIES TO PERSONS:  THE REQUIREMENTS OF THIS SECTION SHALL NOT ONLY FORM A PART OF THE CONTRACT ARISING OUT OF THIS RFP BUT ARE HERBY MADE A PART OF ANY SUBCONTRACTS, POCNS, OR OTHER DOCUMENTS THAT MAY BECOME A PART OF THE CONTRACT AT ANY TIME. WITHOUT IMPLYING ANYTHING REGARDING ANY OTHER OF THE CONTRACT, THE OBLIGATIONS OF CONTRACTOR UNDER THIS SECTION SHALL SURVIVE THE CONTRACT ARISING OUT OF THIS RFP.  WITHOUT LIMITING ANY RIGHTS AFFORDED SOS ELSEWHERE IN THE CONTRACT, THE PARTIES HEREBY EXPRESSLY ACKNOWLEDGE ANY VIOLATION OF THIS SECTION BY CONTRACTOR IS A MATERIAL BREACH OF THE CONTRACT ARISING OUT OF THIS RFP.
DAMAGE TO PROPERTY: CONTRACTOR SHALL BE LIABLE FOR ALL DAMAGES CAUSED BY THE ACTIONS OR OMMISSIONS OF CONTRACTOR, CONTRACTOR’S EMPLOYEES OR AGENTS, AND CONTRACTOR’S SUBCONTRACTOR(S) OR SUPPLIERS AND THEIR EMPLOYEES AND AGENTS, INCLUDING ANY DELIVERY OR CARTAGE COMPANY (THE “CONTRACTOR PARTIES”), IN CONNECTION WITH ANY PERFORMANCE PURSUANT TO THE CONTRACT. SOS SHALL HAVE NO LIABILITY FOR PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES EVEN IF IT IS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

INJURIES TO PERSONS: CONTRACTOR IS RESPONSIBLE FOR INJURY TO PERSONS CAUSED BY THE ACTS OR OMISSIONS OF THE CONTRACTOR PARTIES IN CONNECTION WITH ANY PERFORMANCE PURSUANT TO THIS CONTRACT IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF the state of texas and sos and/or their employees, agents, representatives, contractors, assignees, and/or designees (THE “STATE PARTIES”).  SOS SHALL HAVE NO LIABILITY FOR PUNITIVE, SPECIAL OR CONSEQUENTIAL DAMAGES EVEN IF IT IS ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
DAMAGE TO SOS PROPERTY: IN THE EVENT OF LOSS, DAMAGE OR DESTRUCTION OF ANY PROPERTY OWNED BY OR LOANED BY SOS WHILE IN THE CUSTODY OR CONTROL OF THE CONTRACTOR PARTIES IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF the state PARTIES, CONTRACTOR SHALL INDEMNIFY SOS AND PAY TO SOS THE FULL VALUE OF OR THE FULL COST OF REPAIR OR REPLACEMENT OF SUCH PROPERTY, WHICHEVER IS THE GREATER, WITHIN 30 DAYS OF CONTRACTOR’S RECEIPT OF WRITTEN NOTICE OF SOS’S DETERMINATION OF THE AMOUNT DUE.  THIS APPLIES WHETHER THE PROPERTY IS DEVELOPED OR PURCHASED BY CONTRACTOR PURSUANT TO THIS CONTRACT OR IS PROVIDED BY SOS TO CONTRACTOR FOR USE IN THE CONTRACT PROJECT.  IF CONTRACTOR FAILS TO MAKE TIMELY PAYMENT, SOS MAY OBTAIN SUCH MONEY FROM CONTRACTOR BY ANY MEANS PERMITTED BY LAW, INCLUDING BUT NOT LIMITED TO OFFSET OR COUNTERCLAIM AGAINST ANY MONEY OTHERWISE DUE TO CONTRACTOR BY SOS.
INDEMNIFICATION:  Contractor agrees to INDEMNIFY. DEFEND AND hold THE STATE PARTIES harmless from any claims, including, without limitation, claims for invasion of privacy, infringement of the right of publicity, libel, unfair competition, false advertising, intentional or negligent infliction of emotional distress, copyright or trademark infringement, and/or claims for attorney’s fees, resulting from the use of Personality Rights irrespective of the sole or concurrent negligence or fault of ANY KIND OF THE STATE PARTIES. “pERSONALITY RIGHTS” MEANS PERSONA OR PERSONALITY RIGHTS INCLUDING (WITHOUT LIMITATION) NAME, BIOGRAPHICAL INFORMATION, PICTURE, PORTRAIT, LIKENESS, PERFORMANCE, VOICE AND/OR IDENTITY. THE DEFENSE SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL.  CONTRACTOR AND SOS AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.
CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS THE STATE PARTIES FROM ANY AND ALL LIABILITY, ACTIONS, CLAIMS DEMANDS OR SUITS AND ALL RELATED COSTS, ATTORNEY FEES, AND EXPENSES ARISING OUT OF OR RESULTING FROM ANY ACTS OR OMISSIONS OF THE CONTRACTOR PARTIES RELATING TO THE CONTRACT IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF THE STATE PARTIES.  THE DEFENSE SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE AGENCIES ARE NAMES DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL.  CONTACTOR AND SOS AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.  
CONTRACTOR SHALL INDEMNIFY, DEFEND AND HOLD HARMLESS THE STATE PARTIES FROM ANY AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS OR SUITS AND ALL RELATED COSTS, ATTORNEY’S FEES, AND EXPENSES FOR CLAIMS INVOLVING INFRINGEMENT OF UNITED STATES PATENTS, COPYRIGHTS, TRADE AND SERVICE MARKS, AND ANY OTHER INTELLECTUAL OR INTANGIBLE PROPERTY RIGHTS IN CONNECTION WITH THE ACTIONS OR OMISSIONS OF THE CONTRACTOR PARTIES RELATING TO THE CONTRACT IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF THE STATE PARTIES. CONTRACTOR AND SOS AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.  THE DEFENSE SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL.

IF CONTRACTOR BECOMES AWARE OF AN ACTUAL OR POTENTIAL CLAIM, OR SOS PROVIDES CONTRACTOR WITH NOTICE OF AN ACTUAL OR POTENTIAL CLAIM, CONTRACTOR MAY (OR IN THE CASE OF AN INJUNCTION AGAINST SOS, SHALL), AT CONTRACTOR’S SOLE OPTION AND EXPENSE; (I) PROCURE FOR SOS THE RIGHT TO CONTINUE TO USE THE AFFECTED PORTION OF THE PRODUCT OR SERVICE, OR (II) MODIFY OR REPLACE THE AFFECTED PORTION OF THE PRODUCT OR SERVICE WITH FUNCTIONALLY EQUIVALENT OR SUPERIOR PRODUCT OR SERVICE SO THAT SOS’S USE IS NON-INFRINGING.

CONTRACTOR AGREES AND ACKNOWLEDGES THAT DURING THE EXISTENCE OF THIS CONTRACT, THE CONTRACTOR PARTIES SHALL BE ENTIRELY RESPONSIBLE FOR THE LIABILITY AND PAYMENT OF THEIR EMPLOYEES’ TAXES OF WHATEVER KIND, RELATING TO THE CONTRACT. CONTRACTOR AGREES to the CONTRACTOR PARTIES WILL COMPLY WITH ALL STATE AND FEDERAL LAWS APPLICABLE TO ANY SUCH PERSONS, INCLUDING LAWS REGARDING WAGES, TAXES, INSURANCE, AND WORKERS' COMPENSATION.  THE STATE PARTIES SHALL NOT BE LIABLE TO CONTRACTOR PARTIES FOR THE PAYMENT OF TAXES OR THE PROVISION OF UNEMPLOYMENT INSURANCE AND/OR WORKERS’ COMPENSATION OR ANY BENEFIT AVAILABLE TO A STATE EMPLOYEE OR EMPLOYEE OF ANOTHER GOVERNMENTAL ENTITY CUSTOMER. 

CONTRACTOR AGREES TO INDEMNIFY, DEFEND AND HOLD HARMLESS THE STATE PARTIES FROM ANY AND ALL LIABILITY, ACTIONS, CLAIMS, DEMANDS, OR SUITS, AND ALL RELATED COSTS, ATTORNEYS’ FEES, AND EXPENSES, RELATING TO TAX LIABILITY, UNEMPLOYMENT INSURANCE AND/OR WORKERS’ COMPENSATION RELATING TO THE PERFORMANCE OF THE CONTRACTOR PARTIES UNDER THE CONTRACT IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF THE STATE PARTIES.    THE DEFENSE SHALL BE COORDINATED BY CONTRACTOR WITH THE OFFICE OF THE ATTORNEY GENERAL WHEN TEXAS STATE AGENCIES ARE NAMED DEFENDANTS IN ANY LAWSUIT AND CONTRACTOR MAY NOT AGREE TO ANY SETTLEMENT WITHOUT FIRST OBTAINING THE CONCURRENCE FROM THE OFFICE OF THE ATTORNEY GENERAL.  CONTRACTOR AND SOS AGREE TO FURNISH TIMELY WRITTEN NOTICE TO EACH OTHER OF ANY SUCH CLAIM.

WHETHER SPECIFICALLY INCLUDED IN THE INDIVIDUAL PARAGRAPHS OF THIS SECTION OR NOT, THE INDEMNITY OBLIGATIONS SET FORTH IN THIS SECTION C ARE IRRESPECTIVE OF THE SOLE OR CONCURRENT NEGLIGENCE OR FAULT OF ANY KIND OF THE STATE PARTIES. 

D.
Assignment and Subcontracting: Contractor shall not assign, delegate, or subcontract any of its rights or responsibilities under the Contract or any Amendment without prior formal written amendment to the Contract or any Amendment properly executed by both SOS and Contractor.

E.
Encumbrances/Obligations: All encumbrances, accounts payable, and expenditures shall occur or accrue on or between the beginning and ending dates of the Contract and any Amendment.  All goods or products must have been received and all services or work rendered during the Contract and any Amendment period in order for Contractor to recover funds due.  In no manner shall encumbrances be considered or reflected as accounts payable or as expenditures.

F.
Contractor's Proposal: Terms in Contractor’s proposal that was furnished to SOS in response to the RFP may be incorporated in this Contract by reference, subject to SOS’ sole written approval.  The provisions of the Contract and any Amendment shall prevail, however, in all cases of conflict with the terms of any portion of Contractor's proposal incorporated into the Contract no matter what form such incorporation takes (i.e., whether such proposal is a written part of the Contract, or any Amendment, or is attached as a separate document).

G.
Requirements, Terms, Conditions, and Assurances: The terms, conditions, and assurances, which are stated in the RFP, in response to which Contractor submitted a proposal, are incorporated herein by reference for all purposes, although this Attachment B shall prevail in the event of conflict with the preceding portion (main portion) of the RFP to which it is attached.

H.
Records Retention: Contractor shall maintain its records and accounts in a manner which shall assure a full accounting for all funds received and expended by Contractor in connection with the Contract Project. These records and accounts shall be retained by Contractor and made available for programmatic or financial audit by SOS and by others authorized by law or regulation to make such an audit for a period of not less than five years from the date of completion of the Contract Project or the date of the receipt by SOS of Contractor's final claim for payment or final expenditure report in connection with this Contract, whichever is later. If an audit has been announced, the records shall be retained until such audit has been completed.

Contractor understands that acceptance of funds under this contract acts as acceptance of the authority of the State Auditor’s office, or any successor agency, or any other federal agency, including the Elections Assistance Commission, to conduct an audit or investigation in connection with those state and/or federal funds.  Contractor further agrees to cooperate fully with the State Auditor’s Office or its successor, or any other federal agency, including the Elections Assistance Commission, in the conduct of the audit or investigation, including providing all records requested.  Contractor will ensure that this clause concerning the authority to audit funds received indirectly by subcontractors through Contractor and the requirements to cooperate is included in any subcontract it awards.

I.
Intellectual Property Ownership: Contractor warrants that (i) it has the authority to grant the rights herein granted, (ii) it has not assigned or transferred any right, title, or interest to the Work Product  or Intellectual Property Rights that would conflict with its obligations under the Contract or any Amendment, and Contractor will not enter into any such agreements, and (iii) the Work Product will be original and will not infringe any Intellectual Property Rights of any other person or entity.  These warranties will survive the termination of the Contract or any Amendment.  

Contractor warrants and represents to the SOS that individuals or characters appearing or depicted in any Work Product have provided their written consent for the use of their Personality Rights and have been compensated for such Personality Rights, if appropriate.  If such permission has been obtained for a limited time, Contractor will be responsible for any costs associated with claims resulting from the use of the Personality Rights after the expiration of those time limits. 
J. 
Ownership: As between Contractor and SOS, the Work Product and Intellectual Property Rights therein are and shall be owned exclusively by SOS, and not Contractor.  Contractor specifically agrees that the Work Product shall be considered “works made for hire” and that the Work Product shall, upon creation, be owned exclusively by SOS.  To the extent that the Work Product, under applicable law, may not be considered works made for hire, Contractor hereby agrees that the Contract effectively transfers, grants, conveys, assigns, and relinquishes exclusively to SOS all right, title and interest in and to all ownership rights in the Work Product, and all Intellectual Property Rights in the Work Product, without the necessity of any further consideration, and SOS shall be entitled to obtain and hold in its own name all Intellectual Property Rights in and to the Work Product.  Contractor acknowledges that Contractor and SOS do not intend Contractor to be a joint author of the Work Product within the meaning of the Copyright Act of 1976.   SOS shall have access, during normal business hours and upon reasonable prior notice to Contractor, to all Contractor materials, premises and computer files containing the Work Product.  Contractor and SOS, as appropriate, will cooperate with one another and execute such other documents as may be reasonably appropriate to achieve the objectives herein. No license or other right is granted hereunder to any Intellectual Property rights held by a third part, except as may be incorporated in the Work Product by Contractor. 

K. Further Actions: Contractor, upon request and without further consideration, shall perform any acts that may be deemed reasonably necessary or desirable by SOS to evidence more fully the transfer of ownership and/or registration of all Intellectual Property Rights in all Work Product to SOS to the fullest extent possible, including but not limited to the execution, acknowledgement and delivery of such further documents in a form determined by SOS.  In the event SOS shall be unable to obtain Contractor’s signature due to the dissolution of Contractor or Contractor’s unreasonable failure to respond to SOS’s repeated requests for such signature on any document reasonably necessary for any purpose set forth in the foregoing sentence, Contractor hereby irrevocably designates and appoints SOS and its duly authorized officers and agents as Contractor’s agent and Contractor’s attorney-in-fact to act for and in Contractor’s behalf and stead to execute and file any such document and to do all other lawfully permitted acts to further any such purpose with the same force and effect as if executed and delivered by Contractor, provided however that no such grant of right to SOS is applicable if Contractor fails to execute any document due to a good faith dispute by Contractor with respect to such document. It is understood that such power is coupled with an interest and is therefore irrevocable.  SOS shall have the full and sole power to prosecute such applications and to take all other action concerning the Work Product, and Contractor shall cooperate, at SOS’s sole expense, in the preparation and prosecution of all such applications and in any legal actions and proceedings concerning the Work Product.  

L. Waiver of Moral Rights: Contractor hereby irrevocably and forever waives, and agrees never to assert, any Moral Rights in or to the Work Product which Contractor may now have or which may accrue to Contractor’s benefit under U.S. or foreign copyright or other laws and any and all other residual rights and benefits which arise under any other applicable law now in force or hereafter enacted.  Contractor acknowledges the receipt of equitable compensation for its assignment and waiver of such Moral Rights.  The term “Moral Rights” shall mean any and all rights of paternity or integrity of the Work Product and the right to object to any modification, translation or use of the Work Product, and any similar rights existing under the judicial or statutory law of any country in the world or under any treaty, regardless of whether or not such right is denominated or referred to as a moral right. 

M. Confidentiality: All documents, information and materials forwarded to Contractor by SOS for use in and preparation of the Work Product, shall be deemed the confidential information of SOS, and subject to the license granted by SOS to Contractor under sub-paragraph p hereunder, Contractor shall not use, disclose, or permit any person to use or obtain the Work Product, or any portion thereof, in any manner without the prior written approval of SOS.

N. Injunctive Relief: The Contract arising out of the RFP is intended to protect SOS’s proprietary rights pertaining to the Work Product, and the Intellectual Property Rights therein, and any misuse of such rights would cause substantial and irreparable harm to SOS’s business.  Therefore, Contractor acknowledges and stipulates that a court of competent jurisdiction may immediately enjoin any material breach of the intellectual property, use, and confidentiality provisions of this Contract, upon a request by SOS, without requiring proof of irreparable injury as same should be presumed.

O. Return of Materials Pertaining to Work Product:   Upon the request of SOS, but in any event upon termination or expiration of this Contract or any statement of work, Contractor shall surrender to SOS all documents and things pertaining to the Work Product, including but not limited to drafts, memoranda, notes, records, drawings, manuals, computer software, reports, data, and all other documents or materials (and copies of same) generated or developed by Contractor or furnished by SOS to Contractor, including all materials embodying the Work Product, any SOS confidential information, or Intellectual Property Rights in such Work Product, regardless of whether complete or incomplete.  This section is intended to apply to all Work Product as well as to all documents and things furnished to Contractor by SOS or by anyone else that pertains to the Work Product.  

P. Contractor License to Use: SOS hereby grants to Contractor a non-transferable, non-exclusive, royalty-free, fully paid-up license to use any Work Product solely as necessary to provide the products, services or deliverables under the Contract arising out of the RFP to SOS.  Except as provided in this Section, neither Contractor nor any of its subcontractors shall have the right to use the Work Product in connection with the provision of services to their other customers without the prior written consent of SOS, which consent may be withheld in SOS’s sole discretion. 

Q. Third-Party Underlying and Derivative Works: To the extent that any of Contractor’s Intellectual Property Rights or the Intellectual Property Rights of a third party are embodied or reflected in the Work Product, or are necessary for Contractor to fulfill its obligations under the Contract, Contractor hereby grants to the SOS, or shall obtain from the applicable third party for SOS’s benefit, the irrevocable, perpetual, non-exclusive, worldwide, royalty-free right and license, for SOS’s internal business purposes only, to (i) use, execute, reproduce, display, perform, distribute copies of, and prepare derivative works based upon such Intellectual Property Rights and any derivative works thereof embodied in or delivered to SOS in conjunction with the Work Product, and (ii) authorize others to do any or all of the foregoing.  Contractor agrees to notify SOS on delivery of the Work Product or any products, services or deliverables under the Contract if such materials include Intellectual Property Rights of a third party.  On request, Contractor shall provide SOS with documentation indicating a third party’s written approval for Contractor to use any third party IP that may be embodied or reflected in the Work Product.  
R. Agreement with Subcontracts: Contractor agrees that it shall have written agreement(s) that are consistent with the provisions hereof related to Work Product and Intellectual Property Rights with any employees, agents, consultants, contractors or subcontractors providing products, services or deliverables or Work Product pursuant to the Contract, prior to their providing such products, services or deliverables, or Work Product, and that it shall maintain such written agreements at all times during performance of this Contract, which are sufficient to support all performance and grants of rights by Contractor.  Copies of such agreements shall be provided to the SOS promptly upon request.  

S. License to Customer: Contractor grants to SOS, a perpetual, irrevocable, royalty free license, solely for the SOS’s internal business purposes, to use, copy, modify, display, perform (by any means), transmit and prepare derivative works of any Intellectual Property Rights of Contractor  embodied in or delivered to SOS in conjunction with the Work Product.  The foregoing license includes the right to sublicense third parties, solely for the purpose of engaging such third parties to assist or carryout SOS’s internal business use of the Work Product. Except for the preceding license, all rights in Intellectual Property Rights of Contractor remain in Contractor. 

T. Contractor Development Rights: To the extent not inconsistent with SOS’s rights in the Work Product or as set forth herein, nothing in this Contract shall preclude Contractor from developing for itself, or for others, materials which are competitive with those produced as a result of the products, services or deliverables provided hereunder, provided that no Work Product is utilized, and no Intellectual Property Rights of SOS therein are infringed by such competitive materials.  To the extent that Contractor wishes to use the Work Product, or acquire licensed rights in certain Intellectual Property Rights of SOS therein in order to offer competitive goods or services to third parties, Contractor and SOS agree to negotiate in good faith regarding an appropriate license and royalty agreement to allow for such.
U.
Sanctions for Failure to Perform or for Noncompliance: If Contractor, in SOS’s sole determination, fails or refuses for any reason to comply with or perform any of its obligations under the Contract or any Amendment, SOS may impose such sanctions as it may deem appropriate. This includes but is not limited to the withholding of payments to Contractor until Contractor complies; the cancellation, termination, or suspension of the Contract or any Amendment in whole or in part; and the seeking of other remedies as may be provided by the Contract or any Amendment or by law. Any cancellation, termination, or suspension of the Contract or any Amendment, if imposed, shall become effective at the close of business on the day of Contractor's receipt of written notice thereof from SOS.

V.
Contract Cancellation, etc.: If the Contract or any Amendment is cancelled, terminated, or suspended by SOS prior to its expiration date, the reasonable monetary value of services properly performed by Contractor pursuant to the Contract or any Amendment prior to such cancellation, termination or suspension shall be determined by SOS and paid to Contractor as soon as reasonably possible.
Termination: This contract shall terminate upon full performance of all requirements contained in the Contract, unless otherwise extended as provided in accordance with the Contract’s terms and conditions provided, however, SOS reserves the right to terminate the contract at any time for convenience, in whole or in part, by providing thirty (30) calendar days advance written notice (delivered by certified mail, return receipt requests) of intent to terminate.  In the event of such a termination, the Contractor shall, unless otherwise mutually agreed upon in writing, cease all work immediately upon effective date of termination.  SOS shall be liable for payments limited only to the portion of work authorized by SOS in writing and completed prior to the effective date of cancelation; provided, however, that SOS shall not be liable for any work performed that is not acceptable to SOS and/or does not meet Contract or Amendment requirements.  All Work Product or products, services or deliverables produced by the Contractor and paid for by SOS shall become the property of SOS and shall be tendered upon request.

W.
Refunds Due to SOS: If SOS determines that SOS is due a refund of money paid to Contractor pursuant to this Contract or any Amendment, Contractor shall pay the money due to SOS within 30 days of Contractor's receipt of written notice that such money is due to SOS. If Contractor fails to make timely payment, SOS may obtain such money from Contractor by any means permitted by law, including but not limited to offset, counterclaim, cancellation, termination, suspension, total withholding, and/or disapproval of all or any subsequent applications for said funds.

X.
Capital Outlay: If Contractor purchases capital outlay (furniture and/or equipment) to accomplish the Contract Project, title will remain with Contractor for the period of the Contract. SOS reserves the right to transfer capital outlay items for Contract/Amendment   noncompliance during the Contract/Amendment period or as needed after the ending date of the Contract or any Amendment. This provision applies to any and all furniture and/or equipment regardless of unit price and how the item is classified in Contractor's accounting record.

Y.
State of Texas Laws: In the conduct of the Contract Project, Contractor shall be subject to SOS rules pertaining to the Contract or any Amendment and the Contract Project, and to the laws of the State of Texas governing the Contract or any Amendment and the Contract Project.  The Contract and any Amendment constitutes the entire agreement between SOS and Contractor for the accomplishment of the Contract Project.  This Contract and any Amendment shall be interpreted according to the laws of the State of Texas except as may be otherwise provided for in the Contract or any Amendment.

Z.
Federal Regulations Applicable to All Federally Funded Contracts Contractor should consult the Federal Office of Management and Budget for information regarding federal regulations applicable to all federally funded contracts.  Additionally some relevant information may be located at: http://www.whitehouse.gov/omb/ and Code of Federal Regulations at http://www.gpoaccess.gov/cfr/index.html.  Contractor shall comply with all regulations applicable to federally funded contracts and it is Contractor’s sole responsibility to ensure it is aware of all such regulations which include (but are not limited to):
1.
For Nonprofit Organizations:  28 CFR 35 Subparts A-E, 28 CFR 36 Subparts C & D, Appendix A, 29 CFR 1630, 34 CFR 74, 77, 79, 81, 82, 85, 99, 104, 47 CFR 0 and 64, OMB Circulars A-122 (Cost Principles) and A-133 (Audits), and OMB Circular A-110 (Uniform Administrative Requirements);

2.
For State Agencies: 28 CFR 35 Subparts A-E, 28 CFR 36 Subparts C & D, Appendix A, 29 CFR 1630, 34 CFR 76, 80, 81, 82, 85, 99, 104, 47 CFR 0 and 64, OMB Circulars (Cost Principles) and A-133 (Audits), and OMB Circular A-110 (Uniform Administrative Requirements); and

3.
For Commercial (for-profit) Organizations: 29 CFR 1630 and 48 CFR Part 31.

4.
Contractor hereby acknowledges compliance with the following federal statutes:

· Copeland "Anti-Kickback" Act (18 U.S.C. 874), as supplemented in Department of Labor regulations (29 CFR Part 3;
· Section 306 of the Clean Air Act (42 U.S.C. 1857(h);
· Section 508 of the Clean Water Act (33 U.S.C. 1368), Executive Order 11738; and Environmental Protection Agency regulations (40 CFR Part 15); and
· Energy Policy and Conservation Act (Pub. L. 94-163).
AA.
Payment for service(s) described in this Contract or any Amendment is contingent upon satisfactory completion of the service(s).  Satisfaction will be determined by SOS’s Project Administrator, in his/her sole discretion but in accordance with reasonable standards and upon advice of his superiors in SOS, if necessary.  The Project Administrators of this Contract or any Amendment for SOS and Contractor shall be the following persons or their successors in office:

	SOS
	CONTRACTOR

	Randall Dillard
	Name:     

	Director of Communications
	Title:     

	Office of Secretary of State
	Company:     

	State Capitol, Suite 1E.8
	Address:     

	1100 Congress
	     

	Austin, Texas 78701
	City, State, Zip:     

	rdillard@sos.state.tx.us 
	Email:     

	512-463-9981 (phone)
	Phone:     

	512-475-2761 (fax)
	Fax:     


BB.
All notices, reports and correspondence required by the Contract or any Amendment shall be in writing and delivered by hand, through the US Postal Service (by a traceable method of mailing), by an overnight delivery service or by e-mail or facsimile to the following representatives of SOS and Contractor or their successors in office:

	SOS
	CONTRACTOR

	Mary Jon Urban
	Name:     

	Purchaser
	Title:     

	Office of Secretary of State
	Company:     

	1019 Brazos, Suite 405
	Address:     

	PO Box 12887
	     

	Austin, Texas 78711
	City, State, Zip:     

	mjurban@sos.state.tx.us
	Email:     

	512-463-5608 (phone)
	Phone:     

	512-475-2819 (fax)
	Fax:     

	With copy to:

	Randall Dillard

	Director of Communications

	Office of Secretary of State

	State Capitol, Suite 1E.8

	1100 Congress

	Austin, Texas 78701

	rdillard@sos.state.tx.us 

	512-463-9981 (phone)

	512-475-2761 (fax)


CC. Time and Effort Recordkeeping: For those personnel whose salaries are prorated between or among different funding sources, time and effort records will be maintained by Contractor that will confirm the services provided within each funding source. Contractor must adjust payroll records and expenditures based on this documentation. This requirement applies to all projects, regardless of funding source, unless otherwise specified. For federally funded projects, time and effort records must be in accordance with the requirements in the applicable OMB cost principles.
DD.
Additional Federal Rules, Laws, and Regulations That Apply to all Federal Programs:  As set forth in Section Z., the Contractor shall be subject to and shall abide by all federal laws, rules, and regulations, pertaining to the Contract Project, including those listed in Section Z. and including, but not limited to:  

1. Americans With Disabilities Act, P.L. 101-336, 42 U.S.C. sec. 12101, and the regulations effectuating its provisions contained in 28 CFR Parts 35 and 36, 29 CFR Part 1630, and 47 CFR Parts 0 and 64; 

2. Title VI of the Civil Rights Act of 1964, as amended (prohibition of discrimination by race, color, or national origin), and the regulations effectuating its provisions contained in 34 CFR Part 100; 

3. Section 504 of the Rehabilitation Act of 1973, as amended (nondiscrimination on the basis of handicapping condition), and the regulations effectuating its provisions contained in 34 CFR Parts 104 and 105.

4. The Age Discrimination Act of 1975, as amended (prohibition of discrimination on basis of age), and the implementing regulations contained in 34 CFR, Part 110; 

5. Family Educational Rights and Privacy Act of 1975, as amended, and the implementing regulations contained in 34 CFR, Part 99, if Contractor is an educational institution; 

6. Section 509 of H.R. 5233 as incorporated by reference in P.L. 99-500 and P.L. 99-591 (prohibition against the use of federal grant funds to influence legislation pending before Congress); 


FEDERAL FUNDING: The purchase order will be supported in part with federal funds, therefore, the following federal laws and standards (among others) may apply: 
7. Title 42 U.S.C. §§ 2000d-2000d-7, with the exception of sections 2000d-5 and 2000d-6, also known as -Title VI of the Civil Rights Act of 1964. 
8. Title 49 C.F.R. Subtitle A -Office of the Secretary of Transportation. 

9. OMB Circular A-87 -Office of Management and Budget Circular relating to Cost Principles for State, Local and Indian Tribal governments. 

10. OMB Circular A-1 02 -Office of Management and Budget Circular relating to Grants and Cooperative Agreements with State and Local Governments. 

11. OMB Circular A-133 - Office of Management and Budget Circular relating to Audits of States, Local Governments and Non-Profit Organizations.
EE.
Forms, Assurances, and Reports: Contractor shall timely make and file with the proper authorities all forms, assurances and reports required by federal laws and regulations. SOS shall be responsible for reporting to the proper authorities any failure by Contractor to comply with the foregoing laws and regulations that come to SOS’s actual attention, and may deny payment or recover payments made by SOS to Contractor in the event of Contractor's failure so to comply.  Contractor who is indebted or owes delinquent taxes to the state will have any payments under the Contract applied toward the debt or delinquent taxes owed the state until the amount is paid in full, regardless of when the debt or delinquency was incurred.
FF. Signature Authority; Final Expression; Superseding Document: Contractor certifies that the person signing the Contract or any Amendment has been properly delegated this authority. The Contract or any Amendment (which all must be mutually asserted to by the parties in writing) represents the final and complete expression of the terms of agreement between the parties.  The Contract or any Amendment supersedes any previous understandings or negotiations between the parties.  Any representations, oral statements, promises or warranties that differ from the Contract or any Amendment shall have no force or effect.  The Contract or any Amendment may be modified, amended or extended only by formal written amendment or purchase order change notice properly executed by both SOS and Contractor.

GG. Unfair Business Practices: By signing this Contract or any Amendment, Contractor, if other than a state agency, certifies that Contractor, within the preceding 12 months, has not been found guilty, in a judicial or state agency administrative proceeding, of unfair business practices.  Contractor, if other than a state agency, also certifies that no officer of its company has, within the preceding 12 months, served as an officer in another company which has been found, in a judicial or state agency administrative proceeding, to be guilty of unfair business practices.  

Contractor, whether a state agency or not a state agency, certifies that no funds provided under this Contract or any Amendment shall be used to purchase supplies, equipment, or services from any companies found to be guilty of unfair business practices within 12 months from the determination of guilt.

HH. Family Code Applicability:  By signing this Contract or any Amendment, Contractor, if other than a state agency, certifies that under Section 231.006, Family Code, that Contractor is not ineligible to receive payment under this Contract or any Amendment and acknowledges that this Contract or any Amendment may be terminated and payment may be withheld if this certification is inaccurate.  SOS reserves the right to terminate this Contract or any Amendment if Contractor is found to be ineligible to receive payment.  If Contractor is found to be ineligible to receive payment and the Contract or any Amendment is terminated, Contractor is liable to SOS for attorney’s fees, the costs necessary to complete the Contract or any Amendment, including the cost of advertising and awarding a second contract, and any other damages or relief provided by law or equity.

II.
Dispute Resolution: The dispute resolution process provided for in Chapter 2260 of the Texas Government Code must be used by SOS and Contractor to attempt to resolve all disputes arising under this Contract.

JJ. 
Interpretation: In the case of conflicts arising in the interpretation of wording and/or meaning of various sections, parts, Appendices, General Provisions, Special Provisions, Exhibits, and Attachments or other documents, the RFP including this attachment B and its General Provisions, Appendices and Special Provisions shall take precedence over all other documents which are a part of this contract or any Amendment.  The terms of this Attachment B shall prevail over the initial (main) part of the RFP to which Attachment B is attached.

KK.  Excluded Parties List: 
The Office of the Secretary of State (SOS) is federally mandated to adhere to the directions provided in the President’s Executive Order (EO) 13224, Executive Order on Terrorist Financing – Blocking Property and Prohibiting Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism, effective 9/24/2001 and any subsequent changes made to it via cross-referencing respondents/vendors with the Federal General Services Administration’s Excluded Parties List System (EPLS,  http://www.epls.gov), which is inclusive of the United States Treasury’s Office of Foreign Assets Control (OFAC) Specially Designated National (SDN) list.

LL.
Force Majeure: SOS shall not be liable to the contractor for any delay in, or failure of performance, of any requirement included in the Contract resulting from this RFP, or any Amendment thereto, or any portion of either such as the Purchase Order or any Purchase Order Change Notice caused by force majeure. The existence of such causes of delay or failure shall extend SOS’s period of performance until after the causes of delay or failure have been removed provided the SOS exercises all reasonable due diligence to perform. Force majeure is defined as acts of God, war, fires, explosions, hurricanes, floods, failure of transportation, or other causes that are beyond the reasonable control of SOS and that by exercise of due foresight SOS could not reasonably have been expected to avoid, and which, by the exercise of all reasonable due diligence, SOS is unable to overcome. SOS must inform Contractor in writing, with proof of receipt, within three (3) business days of the existence of such force majeure, or otherwise waive this right as a defense.

SOS may grant relief to Contractor from Contractor’s performance of the Contract if the Contractor is prevented from compliance and performance by force majeure (as defined above).  The burden of proof for the need for such relief shall rest upon the contractor.

To obtain release based upon force majeure, the Contractor must file a written request with SOS.

In the event the Contractor claims relief due to force majeure under this contract, the Contractor shall be required to use its best efforts to overcome obstacles to performance and the Contractor shall resume performance immediately after the obstacles have been removed.  No extension of the time shall be granted to the extent that any delay or failure to perform was caused by the negligence or other fault of the Contractor.

MM.
Independent Contractor: Contractor or Contractor’s employees, representatives, agents and any subcontractors shall serve as an independent contractor in providing the products, services or deliverables under the Contract including (without limitation) any Purchase Order or Purchase Order Change Notice resulting from this RFP. Contractor or Contractor’s employees, representatives, agents and any subcontractors shall not be employees of SOS. Should Contractor subcontract any of the products, services or deliverables required in this RFP, Contractor expressly understands and acknowledges that in entering into such subcontract(s), SOS is in no manner liable to any subcontractor(s) of Contractor. In no event shall this provision relieve Contractor of the responsibility for ensuring that the products, services or deliverables rendered under all subcontracts are rendered in compliance with the Contract arising out of this RFP.

NN.
No Waiver: Nothing in this Contract or any Amendment shall be construed as a waiver of the state’s sovereign immunity. The Contract or any Amendment shall not constitute or be construed as a waiver of any of the privileges, rights, defenses, remedies, or immunities available to the State of Texas. The failure to enforce, or any delay in the enforcement, of any privileges, rights, defenses, remedies, or immunities available to the SOS or State of Texas under this Contract or any Amendment or under applicable law shall not constitute a waiver of such privileges, rights, defenses, remedies, or immunities or be considered as a basis for estoppels. SOS does not waive any privileges, rights, defenses, or immunities available to SOS by entering into this Contract or any Amendment or by its conduct prior to or subsequent to entering into this Contract or any Amendment.

OO.
Equal Opportunity: Contractor represents and warrants that it shall not discriminate against any person on the basis of race, color, national origin, creed, religion, political belief, sex, sexual orientation, age, and disability in the performance of this Contract or any Amendment.

PP.
Felony Criminal Convictions: Contractor represents and warrants that Contractor has not and Contractor’s employees have not been convicted of a felony criminal offense, or that, if such a conviction has occurred, Contractor has fully advised the SOS as to the facts and circumstances surrounding the conviction.

QQ.
Vendor Performance: In accordance with Texas Government Code, §2155.074 and 2155.75, vendor performance and delivery will be measured and reported on the Comptroller of Public Accounts’ Vendor Performance System.
RR.
Federal Contract Involvement: Under Section 2155.006, Government Code, the Contractor certifies that the individual or business entity names in this bid or Contract is not ineligible to receive the specified contract and acknowledges that the Contract may be terminated and payment withheld if this certification is inaccurate.

SS.
Severability Clause: In the event that any provision of this Contract is later determined to be invalid, void, or unenforceable, then the remaining terms, provisions, covenants, and conditions of this Contract shall remain in full force and effect, and shall in no way be affected, impaired, or invalidated.

TT.  Liability for Taxes: Contractor represents and warrants that it shall pay all taxes or similar amounts resulting from this Contract or any Amendment, including, but not limited to, any federal, State, or local income, sales or excise taxes of Contractor or its employees. SOS shall not be liable for any taxes resulting from this Contract or any Amendment.

UU. Applicable Law; Venue: This Contract or any Amendment shall be governed by and construed in accordance with the laws of the State of Texas. The venue of any suit arising under this Contract or any Amendment, or resolving any dispute relating to the same is fixed in any court of competent jurisdiction of Travis County, Texas.
AV. Continued Appropriations: Any contract resulting from this RFP is subject to termination or cancellation, without penalty to SOS, either in whole or in part, subject to the availability of state funds.  SOS is a state agency whose authority and appropriations are subject to actions of the Texas Legislature. If SOS becomes subject to legislative change, revocation of statutory authority, or lack of appropriated funds which would render SOS’s or Contractor’s delivery or performance under a contract impossible or unnecessary, the contract will be terminated or cancelled and be deemed null and void. In the event of termination or cancellation under this Section, SOS will not be liable to bidder for any damages, which are caused or associated with such termination or cancellation.

AW. No Debt Against the State: The award of the Contract arising out of this RFP does not guarantee that any level of services or funding will be authorized during the term of the Contract.  The Contract shall not be construed as creating any debt by or on behalf of the State of Texas, and all obligations of the State of Texas regarding the Contract are subject to the continued availability of funds.

XX. Purchase of Services: SOS cannot and does not guarantee the purchase of any services during the period of performance of the Contract arising out of this RFP (including any optional contract renewal or extension periods).  All quantities of services, products and deliverables shall be purchased upon SOS’s request, in “as needed” quantities, on an “as needed” basis, as determined by SOS. 
YY. Purchase Order: SOS shall issue written notice (e.g., purchase order, contract renewal or extension notice, etc.) authorizing the purchase of services specified in the Contract performance requirements.  No authorization for the purchase of any services is provided until Contractor receives such written notice from SOS. 
ZZ.  Bidder Assignments: Bidder hereby assigns to ordering agency any and all claims for overcharges associated with this contract arising under the antitrust laws of the United States 15 U.S.C.A. Section 1, et seq. (1973), and the antitrust laws of the State of Texas, TX Business & Commerce Code, Section 15.01, et seq. (1967). 
AAA. Delivery: All deliveries shall be made in accordance with the Contract requirements.  If Contractor foresees problems, delays or adverse conditions which may prevent the Contractor from meeting delivery requirements, the Contractor shall give written notice to SOS explaining the reason(s) for the delay and providing and alternate delivery for SOS approval.  SOS has the right to extend delivery date(s) if reasons appear valid to SOS, in its sole discretion.  Contractor shall keep SOS advised at all times of delivery status.  Default in promised delivery (without accepted reasons) authorizes SOS to purchase service elsewhere and charge full increase, if any, in costs and handling to defaulting Contractor.  No substitution or cancellation shall be permitted without prior written approval of SOS.  Default in delivery may result in termination of the contract, for reason of default.

BBB. Acceptance of Work Performed & Default: All work performed by the Contractor shall be accepted in writing by SOS (or designee) before payment will be approved.  Acceptance shall be based upon Contractor’s compliance with all Contract requirements.  SOS will not pay for work which is of poor quality and/or fails to fully comply with the Contract requirements.  Should SOS determine the Contractor’s work to be of poor quality and/or Contractor fails to perform services which comply with the Contract requirements, SOS may require the Contractor to promptly re-perform the service in conformity with the Contract requirements, at no cost to SOS, or SOS may refuse to pay for Contractor’s work.  SOS may further require new performance or a refund in the event that poor quality or unacceptable work is discovered after payment has been made.  
Failure to perform work in compliance with all requirements in the Contract arising out of this RFP may result in termination of the Contract for reason of default, in accordance with return of funds paid under the contract and/or reduction of payment in an amount not to exceed fair market value of the unacceptable services. If Contractor is found to be in default under any provision of this Contract, SOS may cancel the Contract without notice and either re-solicit or award the contract to the next best responsive and responsible proposer. In the event of abandonment or default, Contractor will be responsible for paying damages to SOS including but not limited to re-procurement costs, and any consequential damages to the State of Texas or SOS resulting from Contractor’s non-performance. The defaulting Contractor will not be considered in the re-solicitation and may not be considered in future solicitations for the same type of work, unless the specification or scope of work is significantly changed.

CCC. Inspections: Throughout the Contract period, all services, products and deliverables shall be subject to inspection and test by authorized SOS representatives.  SOS reserves the right, at all reasonable times, to have access to and inspect all goods and services being provided by the Contractor and its subcontractors, including but not limited to all facilities, equipment, supplies, and pertinent records or written material relating to the Contract requirements.  Failure of the Contractor and its subcontractors to provide reasonable access to authorized SOS representatives who desire to perform such inspections or test, or failure of services to comply with the terms of the Contract arising out of this RFP shall be deemed unacceptable and may result in immediate termination of the Contract.  In the event inspected or tested services are deemed unacceptable by SOS for failure to meet or exceed all Contract requirements, the cost of the sample used and the cost of testing shall be borne by the Contractor.  

DDD. Creative Services: The Contractor shall be responsible for coordinating the production of presentation, promotional and collateral materials, etc., including but not limited to collateral, photographs, mats, filming, editing, equipment rentals, display materials, brochures, etc., as required to meet the Contract performance requirements.

EEE. Accounting Systems: The Contractor shall have an accounting system that accounts for costs in accordance with generally accepted accounting principles and is compatible with the State of Texas Uniform Statewide Accounting System.  The Contractor’s accounting system must include an accurate and organized file/records system for accounting and financial purposes for providing backup materials for billings.

FFF. Political Activity: None of the activities or performances rendered hereunder by the Contractor shall involve lobbying or political activity, including but not limited to any activity to further the election or defeat of any candidate for public office or any activity undertaken to influence the passage, defeat, or final contents of legislation.

GGG. Sectarian Activity: None of the activities or performances rendered hereunder by the Contractor shall involve sectarian or religious activity.

HHH. Americans with Disabilities Act: Contractor shall provide reasonable accessibility for persons with disabilities in compliance with the Americans with Disabilities Act, where applicable.
III.   Assignability: This contract is not transferable or otherwise assignable by the Contractor without the prior written consent of SOS.

JJJ. Conflict of Interest: Contractor shall, during the period of this Contract arising from this RFP, refrain from employment that results in a real or apparent conflict of interest.  A conflict of interest shall be interpreted as any relationship or activity that, in the judgment of SOS, is detrimental to the interests of the State of Texas.
In order to ensure there is no actual or perceived conflict of interest, the Contractor shall disclose any potential conflict to SOS, Prior to entering into the Contract or activity that creates the potential conflict, for a determination by SOS on whether a real or perceived conflict exists.  SOS shall make the final determination as to what constitutes a conflict pursuant to this provision.

KKK. Ownership of Documents: Without limiting, reducing or restricting any protections provided to SOS elsewhere in this RFP or the Contract arising from this RFP, the provisions of this section shall apply. All work products, services or deliverables performed under the Contract shall become the property of SOS and all property rights, including publication rights, to all products developed under the Contract shall be retained by SOS.  The Contractor shall ensure duplication rights are secured to SOS from all contracts and subcontracts prior to delivery of products to SOS.  SOS reserves the right to authorize others to use, publish, or reproduce products developed hereunder.  
LLL. Data and Publicity: The Contractor shall not provide information generated or otherwise obtained in the performance of its responsibilities under the Contract to any parties other than SOS through its authorized agents except as otherwise expressly provided by the Contract or after obtaining the prior written approval of SOS.
The Contractor agrees to notify and obtain the written approval of SOS prior to releasing any information to the news media regarding the activities being conducted under this contract.

MMM. Release of Information: The Contractor shall not provide information generated or otherwise obtained in the performance of its responsibilities under the Contract to any parties other than SOS through its authorized agents except as otherwise expressly provided by the Contract or after obtaining the prior written approval of SOS.
Upon award of the Contract, all information submitted with the Contractor’s original proposal becomes part of the Contract and becomes public record subject to disclosure under the Public Information Act, unless an exception under such Act is applicable.  Any confidential or proprietary information included in Contractor’s original proposal shall be subject to disclosure under the Act unless such proprietary or confidential information was clearly identified by the Contractor in Contractor’s original proposal and unless such identification was submitted concurrently with Contractor’s proposal.  If the Contractor failed to identify confidential or proprietary information in the Contractor’s original proposal, then those sections will be deemed non- proprietary or non-confidential and made available upon public request after the Contract is awarded.  The production of any materials under this Contract shall not have the effect of violating or causing SOS to violate any law, including the Publics Information Act.

NNN. Authorized Representative: Contractor shall immediately identify the person authorized to receive direction from SOS, to manage the work being performed, and to act on behalf of the Contractor (“Authorized Representative”).  The Contractor shall ensure that its Authorized Representative, or his or her designee, is available at all times for consultation with SOS.

OOO. Change of Name:  The Contractor shall promptly notify SOS of any change of name in which it holds the Contract.  An Amendment to the Contract shall be required upon a change of name which shall specifically state that no other terms or conditions of this Contract are thereby changed.  The Contractor shall not assign this contract pursuant to this paragraph. 

PPP. Governing Law: 
The Contract shall be governed, construed and interpreted under the laws of the State of Texas.

QQQ. Bankruptcy: Should the Contractor become insolvent, or if the proceedings in bankruptcy should be instituted by or against the Contractor, the remaining or unexpired portion of the Contract shall, at the election of SOS, be terminated.

RRR. Service from the State of Texas: In accordance with Section 2155.4441, TX Gov’t Code, bidder agrees that during the performance of a contract for services it shall purchase products and materials produced Texas when they are available at a price and time comparable to products and materials produced outside this state.
SSS. Contractor and Subcontractor Responsibilities: The Contractor and any subcontractor hired to provide electronic services shall provide SOS a signed affidavit and provide relevant documentation that work will not be performed on or for businesses with web sited whose content is adult-oriented.  Contractor and subcontractor shall also agree in writing that the SOS may conduct random, unannounced on-site audits of it to ascertain whether it does performs work on or for adult web sites.  Further, Contractor and subcontractor performing work for the SOS after the date of the Contract arising out of this RFP shall agree in writing to perform its services for SOS and its other clients in a legal and non-fraudulent manner.   Contractor and subcontractor shall not conduct any marketing or promotional activity for SOS that placed illegal gambling, drinking, prostitution or drug use in a favorable light.

TTT. Taxes: Purchases made for state users are exempt from Texas State Sales Tax and Federal Excise Tax.  An Excise Tax Exemption Certificate will be furnished upon written request to SOS.
UUU. Sections 2155.006 and 2261.053, TX Gov't Code, prohibit state agencies from awarding contracts to any person who, in the past five years, has been convicted of violating a federal law or assessed a penalty in connection with a contract involving relief for Hurricane Rita, Hurricane Katrina, or any other disaster, as defined by §418.004, TX Gov't Code, occurring after September 24, 2005. Under §2155.006, TX Gov't Code, bidder certifies that the individual or business entity named in its bid is not ineligible to receive a contract and acknowledges that any contract resulting from this IFB may be terminated and payment withheld if this certification is inaccurate.

The undersigned certifies that the proposer is allowed to claim the Chapter 2155 Texas Government Code and 34 TAC Rule 20.38 preferences that are checked below:
	Check below if preference claimed 

	 FORMCHECKBOX 
 Goods produced or offered by a Texas bidder that is owned by a Texas resident service-disabled veteran 

 FORMCHECKBOX 
 Goods produced in Texas or offered by a Texas bidder that is not owned by a Texas resident service-disabled veteran

 FORMCHECKBOX 
Agricultural products grown in Texas

 FORMCHECKBOX 
 Agricultural products offered by a Texas bidder

 FORMCHECKBOX 
Services offered by a Texas bidder that is owned by a Texas resident service-disabled veteran

 FORMCHECKBOX 
Services offered by a Texas bidder that is not owned by a Texas resident service disabled veteran

 FORMCHECKBOX 
Texas Vegetation Native to the Region
 FORMCHECKBOX 
USA produced supplies, materials or equipment

 FORMCHECKBOX 
Products of persons with mental or physical disabilities

 FORMCHECKBOX 
Products made of recycled, remanufactured, or environmentally sensitive materials including recycled steel

 FORMCHECKBOX 
Energy Efficient Products

 FORMCHECKBOX 
Rubberized asphalt paving material

 FORMCHECKBOX 
Recycled motor oil and lubricants

 FORMCHECKBOX 
Products produced at facilities located on formerly contaminated property

 FORMCHECKBOX 
Products and services from economically depressed or blighted areas

 FORMCHECKBOX 
Vendors that meet or exceed air quality standards

 FORMCHECKBOX 
Recycled or Reused Computer Equipment of Other Manufacturers 

 FORMCHECKBOX 
Foods of Higher Nutritional Value


The undersigned is an authorized official for the proposer and certifies that the proposal submitted with this “Execution of Offer, Affirmation of Terms and Conditions, and Proposal Preferences” instrument is in full compliance with the provisions expressly stated above.  Furthermore, in compliance with this RFP and subject to all the conditions therein, the undersigned offers and agrees to furnish any or all commodities or services at the prices quoted in its proposal.  
	CONTRACTOR/
VENDOR NAME:


	     

	STREET ADDRESS:


	     

	CITY/STATE/ZIP:


	     

	TELEPHONE NO.:


	     

	EMAIL ADDRESS:


	     

	CONTRACTOR’S AUTHORIZED AGENT:


	     

	TITLE OF CONTRACTOR’S AUTHORIZED AGENT:


	     

	SIGNATURE OF AUTHORIZED AGENT:
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