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SECTION I. INTRODUCTION AND BACKGROUND
The Comptroller of the City of New York (the "Comptroller"), acting on behalf of the New York City Retirement Systems ("NYCRS"), and specifically the New York City Employees’ Retirement System (“NYCERS”), the Teachers’ Retirement System of the City of New York (“TRS”), the New York City Police Pension Fund, Subchapter 2 (“Police”), the New York City Fire Department Pension Fund, Subchapter Two (“Fire”), the New York City Board of Education Retirement System (“BERS”), the New York City Police Officers’ Variable Supplements Fund (“POVSF”), the New York City Police Superior Officers’ Variable Supplements Fund (“PSOVSF”), the New York City Firefighters’ Variable Supplements Fund (“FFVSF”), the New York City Fire Officers’ Variable Supplements Fund (“FOVSF”), and the New York City Correction Officers’ Variable Supplements Fund (“COVSF”), collectively referred to as “NYCRS” or the “Systems”, has prepared and is distributing this Request for Proposals ("RFP") to identify investment management firms and/or a pool of investment management firms to create and manage one or more U.S. equity index portfolios for the System(s).

The Board of Trustees of each of the Systems has exclusive control of all assets of its respective System, subject to applicable law, and has full power to hold, purchase, sell, assign, transfer, or dispose of System assets, including securities and other investments in which its funds have been invested as well as the proceeds of such investments.  `
The Comptroller serves as investment advisor and custodian for the Systems.  The Comptroller’s asset management and custodian functions reside in the Bureau of Asset Management (“BAM”) under the direction of the Chief Investment Officer.  The Chief Investment Officer supervises BAM’s development of overall investment policies, standards and guidelines, and oversees BAM's evaluation, selection and oversight of investment advisors.  

The word “Comptroller” when used herein shall refer to the Comptroller’s Office and staff.

Proposals for an index product will be evaluated based on the criteria set forth in this RFP.  Each of the Systems may select one or more proposers through this RFP.  Each selected proposer will provide services as set forth in this RFP and in the resulting investment management agreement, and must manage the portfolios in adherence with Investment Guidelines issued by the Comptroller.

By soliciting proposals, the Comptroller's Office is not obligated to award any contract or to allocate assets to any proposer pursuant to this RFP.  Additionally, the proposer must be the company that, if selected, will be contracting with the Comptroller to provide the investment management services described in this RFP and the resulting agreement (the “proposer” or the “proposing firm”).

The Comptroller’s Office, acting on behalf of the Systems, reserves the right to reject as non-responsive any firm that is determined to have a conflict of interest that would affect the firm’s ability to perform the services specified in this RFP.
A. Scope of Request
This RFP seeks investment management firms to create and manage one or more U.S. equity passive index portfolios benchmarked to either the Russell 3000 Index or the S&P 500 Index for the New York City retirement systems and related funds (collectively, the “Systems”).   The firm(s) selected must manage each such portfolio using a full replication or an optimized or stratified sampling strategy with an expected tracking error not to exceed 10 basis points per year for S&P 500 benchmarked products and 20 basis points per year for Russell 3000 benchmarked products.

The Systems’ current U.S. equity index manager contracts expire March 31, 2018.  These contracts are expected to remain in force through their expiration.  This RFP will provide the Systems with the opportunity to hire additional managers and/or create a pool of managers.  Current managers must submit a proposal if they wish to be considered for award of a contract pursuant to this RFP.  Approximately $35.8 billion of the Systems’ assets are currently managed through passive U.S. equity index strategies.
The proposed investment product must match the investment characteristics of a broad-based equity market index, such as the Russell 3000 Index, using a full replication or an optimized or a stratified sampling technique. 

The Systems’ portfolios must be fully invested in equity securities at all times. The portfolios must adhere to investment guidelines issued by the Comptroller.  Custody and securities lending are not included in this solicitation.  Derivatives are not permitted.  Minimal use of Exchange Traded Funds (approximately 0.5% or less to equitize cash) will be permissible.

Each portfolio is expected to exceed approximately $150 million, but may be as much as $12 billion or more.  Contracts may be awarded to more than one proposer.  All assets with any one manager will be aggregated for fee purposes. The maximum amount to be managed by a selected proposer shall not exceed one-third of the proposer’s combined assets under management in U.S. equity index products at the time of the award (exclusive of any amount to be managed by a selected proposer pursuant to this RFP).  Proposers may identify any accounts, or account sizes, for which it does not wish to be considered.

If a single approach is being proposed (e.g., full replication or a particular sampling technique), one proposal should be submitted, even if that approach is used for several index products.  If you are proposing products that use different approaches and techniques, separate proposals are required for each product.   
The Systems will select the index benchmark to be followed, and it may be changed over the course of the contract.
It is anticipated that the contracts resulting from this RFP will be for an initial term of three (3) years with renewal options up to an additional six (6) years.  A sample contract is included with this RFP as Enclosure 4 for your information.  The Comptroller does not anticipate making material changes to the contractual terms.

By soliciting proposals, the Systems are not obligated to award any contracts or to allocate assets to any proposer.
Tobacco Restriction: 
Some of the Systems have adopted a tobacco stock investment policy that restricts the purchase of tobacco stocks for passive index accounts. 

Proposers are also advised that the Comptroller’s Office, on behalf of the Systems, has implemented a minority- and women-owned brokerage initiative.  As part of this initiative, the Comptroller’s Office maintains a list of approximately 30 qualified brokerage firms (attached as Enclosure 3).  Subject to the manager’s obligations to obtain best execution, the System’s investment managers are expected to use firms on the list to execute trades for the Systems’ portfolios and to make every effort to achieve utilization goals of 25% on domestic equity trades.  The Comptroller’s Office also requires regular reporting from managers on their progress in achieving this goal. 

B. Minimum Requirements

Proposals that do not meet the following minimum requirements, or which do not comply with the specifications or material terms and conditions of this RFP, shall be considered non-responsive and shall be rejected.  The proposer must demonstrate that it meets these minimum requirements in its response to this RFP.

1. Investment Approach

Proposers must offer to manage a U.S. equity index portfolio using a full replication or an optimization or stratified sampling strategy with an expected tracking error not to exceed 10 basis points for S&P 500 benchmarked products and not to exceed 20 basis points for Russell 3000 benchmarked products per year. Proposals for other types of products, such as the following, will not be considered responsive:

a. Traditional active equity strategies

b. Tactical asset allocation strategies

c. Products which allow larger divergences from their benchmark, and have an expected tracking error greater than 10 basis points for S&P 500 products and 20 basis points for Russell 3000 products. 
d. Products utilizing derivatives

2. Organization

Proposer firms must have, at a minimum, as of December 31, 2009: 

a. At least five years continuous experience in the management of U.S.-equity index products based on the S&P 500 Index, S&P 1500 Index, the Russell 3000 Index, or Wilshire 5000 index.

b. The proposing firm must be a registered investment adviser under the Investment Advisors Act of 1940 or must be a bank or insurance company.
3. Assets Under Management 

At a minimum as of December 31, 2009, the proposer must:

a. Have at least $10 billion under management in U.S. equity index products, and

b. Have proven ability in managing institutional-sized portfolios, including having at least one non-affiliated client for whom the proposer manages $1 billion or more in the proposed product.  

Example:
A firm with $5 billion in a U.S. equity index product benchmarked to the S&P 500 plus $5 billion in a U.S. equity index product benchmarked to the Russell 3000 (or other U.S. equity broad market proxy) and constructed using a full replication or stratified sampling strategy does meet the minimum required for assets under management.  

4. Track Record

a. Proposers must have, at a minimum, a live, GIPS-compliant five-year track record managing a U.S. equity index product based on the S&P 500 Index, S&P 1500 Index, the Russell 3000 Index, or the Wilshire 5000 Index for the period ending December 31, 2009. 
b. Only proposers who demonstrate a track record for one of the above index products managed for the entire period will be considered.  The following track records will not be considered responsive:

· Linked performance of two or more different products.  Performance may not be combined between, for example, a Russell 3000 product and a previous S&P 500 product
· Performance extracted from any other product

· Back tested or otherwise simulated track record

· Performance records that include securities lending, derivatives or other unrelated income
Do not include securities lending income in the track record.
Proposers will be considered based on the performance record achieved at a predecessor firm by key senior staff of the proposer, provided the linked performance record is for a product that exhibits continuity of investment philosophy and portfolio management processes from one firm to the other.  Additionally, the proposer must:

a. Answer all performance questions.

b. Provide a thorough explanation of the performance composites and linking methodology, including whether or not the composites and linking are consistent with CFA Institute standards, and if not consistent, why they should be considered. 
c. Meet all minimum requirements.
5. Ethics Compliance

Proposers should refer to the NYCRS’ Ethics and Compliance Policy (the“Policy”), Exhibit 3 to this RFP, and then indicate your firm’s ability and willingness to comply with the Policy by signing the NYCRS’ Investment Management RFP Certification (the “Certification”) which appears as Exhibit 3-A to this RFP.  Certification must be appended to Exhibit 1, Proposer’s Cover Sheet. 

SECTION II. EVALUATION CRITERIA

The criteria for evaluation and weight assigned to each are summarized below. 

A. Organizational Characteristics




30 points
1. Organization/Staff

2. Compliance

3. Client Service

B. Investment Management and Decision Making


30 points

1. Philosophy/Process

2. Research and Resources

3. Trading

4. Operations

5. Risk Management

C. Performance and Risk Metrics




25 points 

D. Fees








15 points

Note:  All information submitted in the proposal is subject to verification by the Systems’ consultants and the Comptroller’s staff.

SECTION III. EVALUATION PROCESS
A committee made up of staff of the New York City Comptroller’s Office will evaluate responsive proposals.  The committee may recommend that the Trustees of the System(s) select one or more of the proposers to manage investments in U.S. Equity Index portfolios or comprise a manager pool.

Evaluation will be managed as a multi-stage process:

A. Proposals will be screened to determine whether minimum requirements are met.  Proposals that do not meet these minimum requirements (non-responsive proposals) will be rejected.  

B. Responsive proposals will be reviewed. Proposals will be rated in accordance with Section II, Evaluation Criteria, A – C. 

C. After the proposals are rated pursuant to Step B above, an acceptable competitive range of ratings shall be established. This could result in the rejection of additional proposals.

D. Fee proposals of the remaining proposers will be rated in accordance with Section II, Evaluation Criteria, D, and combined with the scores for all other criteria.  The Comptroller’s Office may conduct discussions and/or negotiations with these proposers and request submission of best and final offers (BAFOs). 

E. Proposals may be re-evaluated after discussions and/or submission of BAFOs.  The proposals with the highest combined scores will be submitted to the Trustees for consideration/selection.

F. Proposers may be requested to provide clarifications or additional information regarding their proposal(s) at any time during the evaluation process.  Selection(s) may be made without any discussions.  

G. Proposers may be requested to make presentations to the Systems’ Boards of Trustees.  Selection by the Systems’ Boards may be made without presentations. 

The Comptroller will conduct contract negotiations with proposer(s) selected by the Boards of Trustees.  Should negotiations fail to result in agreement within two weeks of their commencement, the Comptroller shall have the right to terminate negotiations.  The Boards of Trustees may select another proposer who submitted a proposal in response to this RFP, or take other action consistent with the best interests of the Systems. 
SECTION IV. PROJECTED TIMETABLE
The following is the estimated timetable for awarding contracts.

Event      




Date
Release RFP




March 5, 2010
Deadline to submit questions


March 12, 2010, 12:00 Noon 
Response to questions submitted

 
On or about




March 18, 2010

Proposals due date:



March 26, 2010,  4 P.M. (ET)
Evaluations/interviews/selections

April 2010
Contract negotiations and drafting

April – May 2010
Contract funding and start


June – July 2010
SECTION V. TECHNICAL PROPOSAL QUESTIONNAIRE

Note:  If a single approach is used for multiple products, proposers may submit one proposal provided they clearly distinguish between the products as directed within this Questionnaire.  If products with different approaches and techniques are used, separate proposals are required for each product. 
	Name of Firm:
	

	Contact:
	

	Title:
	

	Street Address:
	

	City, State, Postal Code
	

	Country (if other than U.S.)
	

	Telephone:
	

	Facsimile:
	

	E-Mail:
	


	Asset Class:  (e.g. U.S. Equity)
	

	Product Name:

(Enumerate and list if more than one.) 
	

	Product Benchmark: (Enumerate and list if more than one.)
	

	Date of Response:
	


A. Organization/People
1. Describe the background and ownership of the firm.
a. Year firm was formed and began managing assets.

b. Year firm registered with the SEC.

c. The ownership structure.  Indicate all entities that have an ownership stake in the firm (name and percentage).

d. Affiliated companies or joint ventures and the nature of any financial relationships with them.

e. Changes over the last five years and/or planned changes to the ownership or organization structure.

f. Percent of revenue that comes from asset management for your firm and your parent company (if applicable).

2. Provide an organizational chart that diagrams the ownership and interrelationships between parent-subsidiary, affiliates, or joint venture entities, if any.

3. Provide an organizational chart that diagrams the different functions (portfolio management, research, trading, operations, client service, and marketing/sales) dedicated to the product you are proposing.

4. Describe the structure of the group which manages the product you are proposing.
a. Role of portfolio managers, research analysts, traders, etc.

b. Who is responsible for research; sector and security selection; portfolio construction; trading; etc.?

c. Describe the communication links between the groups within the product area, and across product areas.

5. Describe the compensation and incentive program for professionals directly involved in the product.  How are they evaluated and rewarded?  What incentives are provided to attract and retain superior individuals?  


Identify the percentage of compensation which is: 
a. Base salary

b. Performance bonus

c. Equity incentives

d. Other (Please specify.)

e. Do you offer direct ownership, phantom stock, profit sharing, and/or performance bonus?  

f. Who is eligible to participate?

g. On what basis are these incentives determined - is compensation tied to success factors such as asset growth, performance, or other factors?  Please list and indicate the weight of each in determining total compensation.

6. Describe the succession plans for senior management and investment professionals.  Further, what are the firm’s back-up procedures in the event that the key personnel assigned to this account suddenly leaves the firm?

7. In the following tables, list the professionals directly involved in the product you are proposing.  Describe their responsibilities.

PORTFOLIO MANAGEMENT

	Name
	Title/

Responsibilities
	Yrs

Exp
	Yrs @

Firm
	Degrees/ Designations
	Sponsoring

Body/School

	
	
	
	
	
	

	
	
	
	
	
	


RESEARCH

	Name
	Title/

Responsibilities
	Yrs

Exp
	Yrs @

Firm
	Degrees/

Designations
	Sponsoring

Body/School

	
	
	
	
	
	


TRADING

	Name
	Title/

Responsibilities
	Yrs

Exp
	Yrs @

Firm
	Degrees/

Designations
	Sponsoring

Body/School

	
	
	
	
	
	

	
	
	
	
	
	


a. Provide here biographies, no longer than ½ page, on each of the persons listed above.

b. Indicate in the following table the percentage of time spent by each professional involved in the product on the activities identified in the table.

	Name
	Management %
	Marketing

%
	Client Service %
	Investment – Research %
	Investment – Portfolio Management %
	Investment – Trading

%
	Compliance

%
	Other-Acctg./Port.
Admin. %

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	


8. Discuss the causes and impact of any turnover (departures or hiring/promotions) of any professionals directly involved in the product or the executive ranks you have experienced in the past five years.  How long has the team been together?

9. In the following tables indicate when and why any investment professionals (portfolio advisors, analysts, or traders), and senior business professionals, left or joined the firm in the past five years.  What were/are their job responsibilities?  Highlight those professionals who were/are involved in product being proposed.

JOINED

	Date
	Name/Title
	Responsibilities

	
	
	

	
	
	


DEPARTED

	Date
	Name/Title
	Responsibilities
	Yrs @ Firm
	Reason for leaving
	Replaced by

(name/title)

	
	
	
	
	
	

	
	
	
	
	
	


10. Describe the business plan and management objectives of the firm.
a. What does it take to be successful and is success defined?

b. What is the vision for the firm?  How is it communicated to the organization?

c. What are the firm’s comparative advantages and competitive pressures?

11. Provide a breakdown of firm wide assets by type of investment strategy.  (Add rows if necessary.)

	Investment Strategy
	# of Accounts
	$ Value

	
	
	

	
	
	

	Firm Total
	
	


12. Provide a breakdown, as of December 31, 2009, of the firm’s accounts and assets in the following table.

	
	# of Accounts
	$ Value

	Tax-Exempt Assets:
	
	

	Public
	
	

	ERISA
	
	

	Taft-Hartley
	
	

	Endowment/Foundation
	
	

	Other
	
	

	Total Tax-Exempt
	
	

	
	
	

	Taxable Assets:
	
	

	Wrap
	
	

	Individuals/High Net Worth
	
	

	Commingled
	
	

	Total Taxable
	
	

	
	
	

	Mutual Funds:
	
	

	Equity
	
	

	Fixed Income
	
	

	Money Market
	
	

	Total Mutual Funds
	
	

	
	
	

	Firm Total
	
	


13. Provide a breakdown, as of December 31, 2009, of the product’s accounts and assets in the following table.  Complete this table for each product proposed.

Product Name:

Product Benchmark:

	
	# of Accounts
	$ Value

	Tax-Exempt Assets:
	
	

	Public
	
	

	ERISA
	
	

	Taft-Hartley
	
	

	Endowment/Foundation
	
	

	Other
	
	

	Total Tax-Exempt
	
	

	
	
	

	Taxable Assets:
	
	

	Wrap
	
	

	Individuals/High Net Worth
	
	

	Commingled
	
	

	Total Taxable
	
	

	
	
	

	Mutual Funds:
	
	

	Equity
	
	

	Fixed Income
	
	

	Money Market
	
	

	Total Mutual Funds
	
	

	
	
	

	Product Total
	
	


14. Indicate the number and dollar amount of tax-exempt accounts the firm gained and lost in each category.

	Gained
	2004
	2005
	2006
	2007
	2008
	2009

	
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$

	Public
	
	
	
	
	
	
	
	
	
	
	
	

	ERISA
	
	
	
	
	
	
	
	
	
	
	
	

	Taft-Hartley
	
	
	
	
	
	
	
	
	
	
	
	

	E & F
	
	
	
	
	
	
	
	
	
	
	
	

	Other
	
	
	
	
	
	
	
	
	
	
	
	

	Firm Total
	
	
	
	
	
	
	
	
	
	
	
	


* Through June 30 

	Lost
	2004
	2005
	2006
	2007
	2008
	2009

	
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$

	Public
	
	
	
	
	
	
	
	
	
	
	
	

	ERISA
	
	
	
	
	
	
	
	
	
	
	
	

	Taft-Hartley
	
	
	
	
	
	
	
	
	
	
	
	

	E & F
	
	
	
	
	
	
	
	
	
	
	
	

	Other
	
	
	
	
	
	
	
	
	
	
	
	

	Firm Total
	
	
	
	
	
	
	
	
	
	
	
	


15. Please discuss any unusually large number of accounts or assets gained or lost by the firm.

16. Indicate the number and dollar amount of tax-exempt accounts the product gained and lost in each category.  Complete this table for each product proposed.
Product Name:

Product Benchmark:

	Gained
	2004
	2005
	2006
	2007
	2008
	2009

	
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$

	Public
	
	
	
	
	
	
	
	
	
	
	
	

	ERISA
	
	
	
	
	
	
	
	
	
	
	
	

	Taft-Hartley
	
	
	
	
	
	
	
	
	
	
	
	

	E & F
	
	
	
	
	
	
	
	
	
	
	
	

	Other
	
	
	
	
	
	
	
	
	
	
	
	

	Product Total
	
	
	
	
	
	
	
	
	
	
	
	


* Through June 30 

	Lost
	2004
	2005
	2006
	2007
	2008
	2009

	
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$
	#
	$

	Public
	
	
	
	
	
	
	
	
	
	
	
	

	ERISA
	
	
	
	
	
	
	
	
	
	
	
	

	Taft-Hartley
	
	
	
	
	
	
	
	
	
	
	
	

	E & F
	
	
	
	
	
	
	
	
	
	
	
	

	Other
	
	
	
	
	
	
	
	
	
	
	
	

	Product Total
	
	
	
	
	
	
	
	
	
	
	
	


17. Please discuss any unusually large number of accounts or assets gained or lost.

18. Describe the objectives of your firm with respect to future growth in the product, commenting on:
a. Additional resources for portfolio management, research, trading, client service and tools/models to enhance the investment process or manage growth, and

b. Size limitations with respect to assets under management in the product. How did you arrive at those asset limits?  Are companion retail mutual fund assets and assets in this category from broader mandates included in these limits?

c. What steps are you taking to ensure that your operations, administration and compliance capabilities are state-of-the-art and will adapt to growth of assets/investment products, more complicated financial instruments, more stringent reporting requirements and other anticipated changes?

19. Does your firm have a policy that incorporates Environmental, Social and Governance (ESG) issues into the investment decision-making process?  .

20. How do you evaluate and monitor compliance with your policy?  Does your firm have staff dedicated to integrating ESG issues in the investment decision-making process?  Does your firm have staff dedicated to compliance?
21. Does your firm allocate resources, including an internal staff and/or external services, to review and evaluate sustainability reports of companies whose securities are held in client accounts and/or are potential investments under consideration?

22. If your firm has established an internal staff to review and evaluate company ESG/ sustainability reports, please describe how it is positioned and interacts within your firm’s organizational structure.

23. Does the internal structure/staff prepare periodic reports on its review and evaluation of invested company ESG/sustainability reports, and if so, are such reports reviewed by senior management and the board/leadership?  

24. Indicate the name of your insurance carrier(s) and the dollar amounts in the table below.

	Type
	Carrier
	Coverage Amount
	Deductible

	Errors & Omissions
	
	
	

	Fiduciary Liability
	
	
	

	ERISA Bonding
	
	
	

	Commercial General Liability
	
	
	


25. Over the past five years, has your firm or any of its affiliates or joint ventures, or any key investment professional been involved in any company related litigation?  Any legal proceedings?  If so, please provide details.

26. During the past five years, has the firm been subject to any governmental regulatory or law enforcement agency’s investigation, examination, or other proceeding directly involving the firm, its owners, or employees other than such examination or other proceedings as are routinely conducted in the ordinary course of the firm’s business?

27. Has the firm been subject to any litigation or regulatory action alleging fraud, breach of fiduciary duty, or other willful misconduct?

28. Are there any pending regulatory issues that you need to disclose?  If the answer is ‘yes’, please explain in full detail.

29. Enclose five (5) copies of your firm’s Form ADV Parts I and II. (See Section VIII, Proposal Submission Procedures.)

30. Enclose five (5) copies of your firm’s statement of financial condition. (See Section VIII, Proposal Submission Procedures.)

B. Philosophy/Process
31. Describe aspects of your firm’s investment philosophy which are endemic to the overall organization and are not just product specific.

32. Describe your firm’s investment philosophy for the product.  

a. Why do you believe this philosophy will be successful in the future? Provide any evidence or research which supports this belief.

b. How has this philosophy changed over time?

33. Provide a brief explanation of the investment process relating to the U.S. equity index fund product, including:

a. The quantitative and qualitative aspects of the decision-making process.

b. Your approach to reinvesting dividends and other cash accumulations

c. Your approach to adapting to changes in the benchmark index

d. Provide details of the strategy you used to handle the Russell 3000 index reconstitution for the past 2 years

34. Discuss your views on the merits of full replication versus optimization or stratified sampling.

35. Describe your philosophy on the trade off between tracking error and the desire to keep transaction costs low.

36. Describe how tracking error relative to the benchmark is controlled.

37. Please provide the following  for each proposed product:

a. The historical tracking error relative to the benchmark for the past five years.

b. The expected tracking error relative to the benchmark.

c. Description, if applicable, of how the investment process uses an optimizer, including how often portfolios are optimized and rebalanced.

d. Description of your ability to identify and manage sources of tracking error.

e. Description of how you would construct and manage a restricted portfolio (e.g. tobacco – free).

f. Description of how and to what extent derivatives are used, including what controls and guidelines are in place regarding use of derivatives.   (Note:  no derivatives will be allowed in the product we will use.  This question seeks information on the role derivatives play in your composite performance.)

38. Do you lease or own software to manage passive portfolios?
a. If leased, from whom and for how long?

b. How often is it enhanced?

c. If owned, is it internally developed?  

d. Who maintains it?

e. How long has it been in place?

f. Describe planned enhancements. 

39. Describe the enhancements you have made to your U.S. equity index products over the past three years, and the rationale for the change.

40. Describe the firm’s internal guidelines, limitations or other policy statements that set upper and/or lower bounds for stock, industry sector, capitalization, beta or other factor weights to manage portfolio risk in a fully discretionary index portfolio, such as one based on the Russell 3000 Index.

41. Describe the separation of duties between portfolio management, trading and operations.

42. Describe your firm's competitive advantage in managing U.S. equity index fund portfolios, including whether your firm’s size of assets under management is an advantage/disadvantage.

43. Describe your portfolio construction process for each proposed product.
a. What is the universe from which securities are selected? 

b. What types of securities are used (common, preferred, bonds, derivatives, etc.)?

c. How many issues are typically contained in a portfolio?

d. How are individual sector, industry and security weightings determined?

e. What latitude is given to portfolio advisors within the product team?  Who has ultimate decision making authority and accountability?

f. In the table below, indicate the policy range and actual maximum investment since inception of each proposed product.

	
	Policy % minimum
	Policy % maximum
	Actual % maximum

	U.S. Equities
	
	
	

	Derivatives
	
	
	

	Cash
	
	
	

	Other (describe)
	
	
	


44. How do you monitor the product’s adherence to its investment style and process?  Specify who is responsible.

45. What is your firm’s position on the investor perspective that environmental, social and governance (ESG) factors are risk factors which can have a material impact on investment performance. Does your firm support the concept that companies can enhance value and long-term profitability by incorporating ESG factors into their strategic plans? 

46. If your firm embraces the importance of ESG factors, has the board of directors or management adopted a related policy and procedures for applying ESG factors in the firm’s investment decision making process?

47. Has your firm established a board or management committee with responsibility for reviewing the firm’s ESG investment standards and monitoring compliance?

48. In addition to the application of ESG in its investment decision-making process, has your firm adopted an ESG/sustainability policy and implementation process and procedures for its overall business operations? If yes, describe the management and /or board structure, process and procedures in place to ensure full implementation and compliance.

49. Does your firm prepare and issue, periodically, ESG/sustainability performance reports? Are such reports made available to clients?
50. Please elaborate on your policy, if any, concerning the role of ESG issues in the investment decision-making process.  If there is no specific attention to ESG issues, explain why.

51. Which ESG issues do you assess in company evaluation and how do you assess their relevance to the company’s long-term business prospects?  Examples include, but are not limited to, corporate governance structure, climate change, supply chain integrity, labor practices, and human resource management.

52. How, and to what extent, does your firm engage on ESG issues with the companies in which you invest?  What are the reasons behind such  engagement and on what issues do you typically engage?  Do you have a method of evaluating your engagement with companies?  If so, please describe.  If you do not engage, explain why.

53. Does the firm have a proxy voting policy?  If yes, does the firm vote its own proxies, or does a third party provider?  Who at the firm is responsible for proxy voting?  

54. Please describe the process by which data collected through your firm’s review and evaluation of corporate ESG/sustainability reports are quantified and factored into the investment decision-making process?

55. Does your firm utilize corporate sustainability reports in assessing company ESG/sustainability performance? If yes, does your firm require that such reports are structured in accordance with generally accepted protocols for compiling, measuring, and presenting information, such as the technical protocols for indicators contained in the GRI (Global Reporting Initiative) Guidelines?

56. Has your firm established guidelines and policies for voting proxy issues? If yes, does the firm vote proxies internally? If proxies are voted by an external proxy voting service, is the service required to vote proxies in accordance with the firm’s guidelines and policies or the policies of the external service? 

57. Is your firm a member of the Principles for Responsible Investment?  What ESG-related organizations are you a member of and/or in what initiatives has your firm participated?

58. How long would it take to fully invest in the product your firm is proposing?
C. Research and Resources

59. Describe your firm’s internal research capabilities as they relate to index fund management. 
a. How does your research methodology differentiate your firm from the competition?

b. Is the research dedicated to the product or is it used firm-wide?

c. What percentage of your total research effort is conducted internally?

d. Where is research carried out?

e. How do you organize research assignments?

f. What are the sources of research? 

g. What specific research is conducted?

h. What are the outputs of the research? 

i. If the research is firm-wide, how is this information communicated to the product area?

60. How is the research incorporated into the security selection and portfolio construction process?

61. Are ESG issues considered separate and apart from traditional financial criteria, or are ESG issues integrated into a company assessment?  Are the sources of ESG research internal, external, or both?  

62. Describe the quantitative models and tools you utilize for research, portfolio construction and trading.  What enhancements are being contemplated?

63. Do you allocate specific resources in research to ESG issues?  If so, indicate the relative allocation at the country, sector, and company levels.  

64. What investments have you made in technology?  Describe the tools you have available for portfolio construction, research, trading, information systems, administration, accounting and compliance.  What enhancements are contemplated?

D. Trading
65. Describe the trading capabilities for the product:  This description should include trading systems and strategies you use, as well as, any enhancements your firm is contemplating.  

66. Does your firm or its affiliates have broker/dealer affiliations?  Are trades for this product executed with that broker/dealer?  If so, what percentage of these trades is executed with your affiliates?

67. Do you have written policies and procedures to ensure best execution?  If yes, either provide a copy of the policies and procedures or a summary of them.

68. Describe how you measure trading costs (commissions and market impact).  How do you monitor that you are getting best execution?

69. Does the firm, as a discretionary investment manager, obtain any product or service from a broker-dealer or other third-party provider pursuant to a soft dollar arrangement?  If so, what percent of firm-wide trades are executed pursuant to a soft dollar arrangement?  What percent of trades for the proposed product?

70. Does your firm maintain written policies and procedures for the oversight of soft dollar arrangements and client brokerage allocations?

71. Does the firm have a soft dollar committee/designated person to review, approve and monitor each soft dollar and client-directed brokerage arrangement?

72. Are any products/services received from your soft dollar arrangement that have a “mixed use”, i.e. used for research as well as non-research (administrative, marketing, accounting, etc.) purposes?

73. If used, what is the ratio of soft dollar (commission expectation) to hard dollar (cash value of product/service)?

74. Does the firm annually establish a master brokerage budget that lists the broker-dealers to be used, the targeted amount of commissions per broker, and the purpose of yearly allocations (i.e. soft dollars, client direct brokerage, execution)?

75. Provide a flow chart that diagrams how trades for the proposed product are processed, including links between Portfolio Management, Trading, Operations and Compliance.

E. Operations

76. How many back office operations professionals support the subject product?  

77. Provide biographies, no longer than ½ page, on the key professionals in the operations group.

78. What personnel or system enhancements are you projecting over the two next years?

79. Please describe the impact of departures in the operations group and the contingency plans that you have in place.

F. Performance (Complete this section for each product proposed.)
80. State the benchmark for your product?

81. What is the most appropriate excess return for your product?  What is the expected tracking error?  How is this determined?

82. Provide the following quarterly and annual Gross of Fee performance data in the table below.  Composite should include all discretionary client accounts of similar style, both past and present, gross of fees, calculated on a size weighted basis.  If your composite differs from the prior description, provide an explanation of the difference.

PRODUCT NAME

PRODUCT BENCHMARK

PERFORMANCE THROUGH DECEMBER 31, 2009
	Year
	1Q
	2Q
	3Q
	4Q
	Annual

Returns
	Annual Composite Dispersion (Std. Dev.) Specify asset or equal weighted
	Assets and Accounts in the Composite
	Assets in the Composite as a % of Assets in Product

	
	
	
	
	
	
	%
	$
	#
	

	2000
	
	
	
	
	
	
	
	
	

	2001
	
	
	
	
	
	
	
	
	

	2002
	
	
	
	
	
	
	
	
	

	2003
	
	
	
	
	
	
	
	
	

	2004
	
	
	
	
	
	
	
	
	

	2005
	
	
	
	
	
	
	
	
	

	2006
	
	
	
	
	
	
	
	
	

	2007
	
	
	
	
	
	
	
	
	

	2008
	
	
	
	
	
	
	
	
	

	2009
	
	
	
	
	
	
	
	
	


83. Provide monthly product returns from inception through December 31, 2009 in the Excel spreadsheet accompanying this RFP and submit it with your proposal as Excel and PDF files on a compact disk that is labeled CD2.  The file name is ATTACHMENTS. Use the Tab labeled Attachment 1 for your monthly product returns.  

Also, provide portfolio holdings for your representative account as of December 31, 2009 in the same Excel spreadsheet discussed above and submit it with your proposal as Excel and PDF files on CD2.  Use the Tab labeled Attachment 2 for your portfolio holdings.  Include Ticker, Name, Quantity, Price, Market Value and % of Portfolio.  

Additionally, the file labeled ATTACHMENTS must be submitted electronically as an Excel spreadsheet and transmitted via e-mail to:

BAMrfp129@comptroller.nyc.gov 

Note:  See Section VIII for proposal submission procedures.

84. Describe how you analyze and evaluate the performance of the product.  Include a discussion of your performance attribution analysis.
a. Describe how you conduct performance attribution analysis, indicating any models or tools used.

b. How do you incorporate the results of the performance attribution analysis in the management of the product? 

c. Describe the causes for portfolio return deviation (both positive and negative) from the stated benchmark return in each of the past five years.

d. Please provide samples of the types of analysis normally provided with your firm’s performance package.

85. Describe the causes of return differences between portfolios managed in the strategy for different clients but with similar guidelines and objectives.  How much is attributable to individual portfolio manager’s decisions?

86. Is the current investment team responsible for this performance composite?  If not please supplement these composites with performance data for the current investment management team.

87. Has the product been managed against the same benchmark since its inception?  If not, please explain.

88. Is your performance data audited?  If so, by whom?  Is it GIPS compliant?  What level?  When was the last audit?

G. Risk Management
89. Describe how you evaluate and monitor liquidity risk, specifically commenting on how you would handle an “illiquidity event”.
90. How is portfolio risk managed and monitored?   Describe all risk management functions and tools utilized.
a. What is your firm’s definition of risk with respect to this product?  If more than one, specify each with its percentage of importance.

b. Describe how you monitor and manage:

i. Residual risk versus the benchmark

ii. Common factor risks

iii. Security and sector/industry

c. Do you use cash or bonds (please specify) as a method of risk control?  Indicate how much cash is generally held in the portfolio.

d. Describe any risk measurement models (such as BARRA, Northfield, APT, etc.) used and how this analysis is incorporated in the portfolio management process.

91. How do you ensure the integrity of the investment process, style consistency, and guideline compliance?  How often is this done?  Who does it?  Who does he/she report to?

92. Do you have plans/arrangements in place for an alternative work site should your facilities become inoperative because of fire, earthquake, etc.?  Describe your emergency and disaster recovery plans.

H. Compliance
93. Provide an overview of your firm’s compliance program.  Provide details on the firm’s processes and procedures with regard to adherence to client guidelines, regulatory requirements, and legal requirements. 

94. Provide a biography for your Chief Compliance Officer.  Describe your firm’s internal control structure. 

95. Does the firm conduct periodic risk assessment?  Is there an internal or external audit group or an affiliate that provides such services?  What is the reporting structure for the Group?

96. Describe the firm’s policy regarding employee trading.

97. Does the firm have a Code of Ethics as specified in Exhibit 3, Section II, B.1 of the NYCRS Ethics and Compliance Policy?  If so, how often is it reviewed or updated?  Please provide a copy or a summary of your Code of Ethics.

98. Has your firm violated any client guidelines within the last 3 years?  If so, please describe the violations and the resolution.  It is acceptable if this information is grouped by some method of categorization that allows for easier reporting.

I. Client Service and Marketing
99. Please attach a short bio of the client service person who would be assigned to this account.

100. Describe your firm’s approach to client service.  

101. What reports do you provide?  What is their frequency?  How soon are they available after month-end or quarter-end?
102. Do you currently report on the role of ESG issues in your investment decision making process?  If so, what format of reporting do you use and how often do you report?

103. If awarded the mandate, would the client service officer, and portfolio manager, be available to meet with staff and/or Boards as needed at their offices?  (Estimated frequency is 1 – 2 times per year.)

104. Are you willing to report to the New York City Retirement Systems on the role of ESG issues in your investment process?

105. Does your firm have any financial relationships of any type with any of the investment consultants employed by the five New York City pension funds (Callan Associates, Rocaton Investment Advisors, Strategic Investment Solutions, New England Pension Consultants, Buck Consultants, Pacific Corporate Group, The Townsend Group or Aldus Equity)?  If yes, please explain and describe the relationship.

J. Affirmative Action
106. Describe your affirmative action policies and practices as they pertain to employee hiring.

107. Within the last three years, how many employees have been hired by your company?  What percentage of all new hires within the last three years were women and/or minorities? What percentage of new managerial hires within the last three years were women and/or minorities?

108. Describe your affirmative action policies and practices in relation to sub-contracting by the firm.

109. Describe how your firm demonstrates a commitment to diversity as it relates to community involvement, service providers, vendors, and the philosophy of the organization.

110. Over the last five years, has your firm been the subject of any actions complaints or adverse determinations concerning violations of Federal, State or City equal opportunity laws or regulations?  If yes, please provide details.

SECTION VI. FEE PROPOSAL

A. Fee Proposal Requirements
· Fees must be structured as a percent of assets under management. 

· Fees are expected to reflect the index strategy.
· Breakpoints up to $12 billion or more must be identified.
· Our contracts require that no other account of comparable size and structure has a lower fee.
· Fee proposals may specify one fee to apply universally to all products, or may specify different fees for each product. 

B. Contract Maximum Fee (cap)

All City contracts currently include a maximum fee (cap) amount over their term.  Multi-year contracts also include an annual fee cap reset provision based on assets under management at the start of the last quarter, but constrained by the contract maximum.  See Enclosure 4, Section 9.2.
C. Negotiated Fees and Best and Final Offers (BAFO)

Fees are a material element in selection.  The Comptroller reserves the right to negotiate fees and request best and final offers.  Cost, however, is only one of several factors used to evaluate proposals and the Systems may select other than the lowest cost provider.
D. Table for Fee Proposal
Provide your Management Fee Proposal for this mandate using the table that appears on the next page.  Include your company name and contact information.

Note:
Each fee proposal must be presented as a PDF file and an Excel 2003 file on a compact disc.  See Section VIII for proposal submission procedures. 
U.S. EQUITY PASSIVE INDEX 

INVESTMENT MANAGEMENT SERVICES RFP
PIN:  015-10812900  QI
MANAGEMENT FEE PROPOSAL

Company Name:
Contact Information (name, e-mail and phone):

Product Name:
Product Benchmark:

	Market Value of Total

Assets Under Management

(as defined below)
	Annual Fee in

Basis Points
	Annual Fee in Dollars

	Up to $X 
	
	

	Next  $X 
	
	

	Next  $X  
	
	

	Over $12 billion
	
	


1.
Describe how fees are determined for this product.  

2.
Indicate other additional charges.  Note that additional charges will not be permitted if they are not included in the fee proposal.

SECTION VII. GENERAL SERVICE REQUIREMENTS

A. Meetings
The Bureau of Asset Management will schedule periodic meetings in New York City (approximately twice yearly) to review the portfolio holdings, performance and organization.  In addition, the Manager may be requested to make presentations to the Trustees in New York City.  The Manager should be available for discussions with respect to the portfolio at such times as the CIO or Trustees may require.  Costs to attend such meetings are to be borne by the Manager at its own expense.

B. Reports
Managers will be required to provide monthly, quarterly and annual portfolio reports (described below) as well as such other reports as may be requested by the Comptroller.  Reports must be provided within the timeframes specified by the Comptroller.  

1. Monthly Portfolio Positions

The monthly portfolio positions must be received by the fifth of the next month and include the following information as of the last business day of the prior month/quarter.

a. An alphabetical list of securities;

b. The number of securities, unit price, and market value and cost in 


U.S. and local currency of each holding;

c. Purchases and sales for the month in U S dollars; and

d. The dollar amount and percent of assets invested in securities and 


cash or equivalent securities.

2. Quarterly Portfolio Appraisal

The quarterly portfolio appraisal must be received no later than 21 days after the end of each calendar quarter.  This report should include as of the end of each calendar quarter a listing of units, summary of purchases and sales, receipts and expenditures, country weightings, a list of fees charged to the components of the Fund, and a brokerage report.  The reports must include an aged list for tax reclamations and dividends outstanding.  Investment returns relative to benchmarks, performance attribution and a short discussion of key market trends should be included. The reports should also include a discussion of key risk factors and issues.  The Manager shall provide a quarterly report of proxy votes and an explanation of differences from the Comptroller's guidelines.  If the fund is commingled, detail does not need to be allocated below the fund level.

3. Monthly Reconciliations

The Manager will be required to reconcile invested positions with the selected custodian's records.  Such reconciliation involves identifying variances to the custodian bank and resolving them as soon as possible. Certification regarding that reconciliation is to be provided to the Comptroller's Office on a monthly basis.

4. Annual Audit

For funds held by other than the System’s custodian, the Comptroller requires an annual audit report of each of the components of the Fund.  The annual audit must be submitted by an external CPA with a management audit opinion letter on internal control procedures.

C. Capital Actions
The Comptroller and the Trustees are active participants in US domestic proxy issues, tender offers, mergers and other capital actions.  The Manager must cooperate fully with the Comptroller regarding any such issues as they arise in the international markets.  Currently, the Comptroller states the Systems’ policy preferences in the form of guidelines.  Full adherence to the Proxy Guidelines is not required, but an analysis of differences must be provided quarterly.

D. Research Assistance
From time to time the Comptroller and the Systems conduct various research projects.  The proposer should indicate its willingness and ability to assist in efforts to collect and understand market and investment data.  Research may also include such items as custodial issues, proxy voting, tax treatment by country, etc.

E. Maximum Contract Payment

The contracts entered into by the Systems will contain maximum fee provisions.  The maximum fee for each year and overall maximum for multi-year contracts are calculated by applying an assumed growth rate to the assets for the succeeding years and multiplying the result by the fee in basis points.  Once an annual fee is set for a year, it will not be adjusted due to market value changes.  However, if the Manager is given additional assets to manage, an amendment will be prepared adjusting the maximum fee to be paid to the Manager to reflect the increase in the total assets managed.

SECTION VIII. PROPOSAL SUBMISSION PROCEDURES

A. Communication with Agency

1. Agency Contact


The Comptroller's exclusive agency contact for purposes of receiving proposals and responding to inquiries regarding this RFP is:


Ms. Evelyn Dresler

City of New York Office of the Comptroller

The Municipal Building

1 Centre Street, Room 650

New York, New York 10007-2341


Phone:  
(212) 669-8235


E-mail:
bamcontracts@comptroller.nyc.gov


The Comptroller's Office shall not be bound by, and proposers may not rely on, information regarding RFP requirements obtained from any other person. From the issue date of this RFP until a proposal is selected, all contact with City employees concerning the RFP must be cleared through the agency contact.

2. Questions


Questions concerning the RFP should be submitted in writing to the Agency Contact by the due date for questions indicated on the project timetable.  Proposers should submit questions as soon as they arise after receipt of this RFP.  Answers to proposers’ questions (unidentified as to source) will be responded to in writing in an Addendum to the RFP and distributed by e-mail to all potential proposers who downloaded the RFP from the Comptroller's Web site.  Only written responses from the agency contact should be considered official responses of the Comptroller.  See Section IV, Projected Timetable, for applicable dates.

B. Proposal due Date, Time and Location 

1. Due Date for Proposals:  March 26, 2010
2. Time:  4:00 p.m. (ET)
Proposals received after this date and time will not be accepted by the Comptroller’s Office, except as may be provided by the Procurement Policy Board Rules. 

3. Location for submission:  
City of New York Office of the Comptroller

The Municipal Building

1 Centre Street, Room 650
New York, NY 10007-2341 



Attn: Evelyn Dresler

U.S. Equity Passive Index RFP

C. Proposal Package: Contents and Size

The proposal package should contain a cover letter and two compact disks (CDs) for each product that is being proposed.  Each CD should be in its own case and each CD must have a label that states:

· Company Name, Title of RFP, Procurement Identification Number (PIN)

and
· CD1 - Exhibits, Tech. Proposal & Misc. 

or

· CD2 – Fee Proposal

Please limit your response to thirty (30) pages exclusive of requisite attachments, exhibits, Form ADV and firm’s statement of financial condition.

CDs should be enclosed in an outer envelope that is addressed to the Agency Contact and is clearly labeled with the proposer’s name, title of the RFP and PIN.
Proposers should use the listing below as a checklist to ensure that their submission is complete.  
CD 1 – Exhibits, Tech. Proposal & Misc.

1. Exhibit 1, Proposer’s Cover Sheet as PDF and Word 2003 files
2. Exhibit 2, Acknowledgment of Addenda as PDF and Word 2003 files
3. Exhibit 3-A, NYCRS Investment Management RFP Certification as PDF and Word 2003 files

4. Technical Proposal as PDF and Word 2003 files
5. Firm’s Form ADV Parts I and II per Question 29 as PDF file

6. Firm’s statement of financial condition per Question 30 as PDF file

Note:  Managers are encouraged to update the eVestment Alliance database with their firm and product information and advise us if this was done.
7. Firm’s trading policies and procedures or a summary of them per Question 67 as PDF file

8. File labeled ATTACHMENTS per Question 83  as PDF and Excel 2003 files

Be certain to label your fee proposal with your Company Name, Date, Title of RFP, Procurement Identification Number (PIN), Name of Proposed Product and Contact Name with Phone and E-mail Address.

9. Firm’s Code of Ethics per Question 97 as PDF file
CD 2 – Fee Proposal 

Fee proposal as PDF and Excel 2003 files

Be certain to label your spreadsheet with your Company Name, Date, Title of RFP, Procurement Identification Number (PIN), Name of Proposed Product, Product’s Benchmark and Contact Name with Phone and E-mail Address.

Before submitting your proposal to the Comptroller’s Office, check that:

· CD 1:

· Exhibit 1, Exhibit 2, Exhibit 3-A and Technical Proposal are provided as PDF and Word 2003 files.

· Form ADV Parts l and ll and firm’s statement of financial condition are provided as PDF files.
· File named trading policies and procedures or a summary of them are provided as PDF file.

· File named ATTACHMENTS is provided as PDF and Excel 2003 files.

· File named Code of Ethics is provided as PDF file.
· CD 2 – Fee Proposal

· Fee Proposal as PDF and Excel 2003 files
Note:

· ZIP files are not used.

· CDs are numbered and labeled as discussed above.

D. Electronic Transmission of Doing Business Data Form
See Enclosure 2, Local Law 34:  Doing Business Data Form (Data Form) and Link to Enrollment Form, for further information.  If you have any questions about the Data Form, contact Anthony Dell’Olio, Agency Chief Contracting Officer, at (212) 669-2867 or adellol@comptroller.nyc.gov.

Do not mail the completed Data Form as a hard copy.  Instead, your completed Data Form must be returned as an image attached to an e-mail that should be sent to the mailbox below.

DataForm@comptroller.nyc.gov
SECTION IX. GENERAL INFORMATION TO PROPOSERS 

A. Time of Payments

Fee payments will be made quarterly in arrears upon submission and review of an invoice.

B. Amendments to Request for Proposals


Any substantial clarification or change to this RFP shall be by amendment to the RFP and shall be provided to all firms that were sent a copy of this RFP or that downloaded a copy from the Comptroller's Web site.  It is the proposer’s responsibility to assure receipt of all addenda.  All proposals must include an acknowledgment of amendments to the RFP.  See Exhibit 2, Acknowledgment of Addenda.

C. Disclosure


The proposer shall disclose publicly available developments that may materially affect its ability to perform the services requested in this RFP or to fulfill its obligations under an Agreement that results from this RFP.

D. Work Products


Materials and working papers developed during the engagement will become the property of the City or the System(s).  All original information and all data files derived from the custody services provided to the Comptroller, if applicable, will be the property of the Comptroller. 

E. Allocation Procedures

1. The contract will incorporate business terms included in this RFP, the proposal and additional City requirements delineated in this RFP and Appendix A.  After all required City contract procurement requirements have been met, assets, which may be in the form of cash or securities, will be allocated to the Advisor.  

2. An Advisor shall invest allocated funds within the guidelines provided by the CIO at the time funds are allocated to an Advisor, and as may be provided from time to time thereafter.  Timing of the initial portfolio purchases should be discussed with the CIO of the Bureau of Asset Management at the time of account funding.

3. Additions or reductions in assets under management by an Advisor shall be at the discretion of the Comptroller, but shall be timed to minimize the impact on the performance measurement process.

4. The Comptroller reserves the right to re-allocate assets assigned to, or withdraw assets from an Advisor without fee or penalty.
SECTION X. ADDITIONAL GENERAL INFORMATION TO PROPOSERS

A. Complaints


The New York City Comptroller is charged with the audit of contracts in New York City.  Any proposer who believes that there has been unfairness, favoritism or impropriety in the proposal process should inform the Comptroller, Office of Contract Administration, 1 Centre Street, Room 1005, New York, NY 10007; the telephone number is (212) 669-2323.  

B. Applicable Laws


This Request for Proposals (RFP) and the resulting contract award(s), if any, unless otherwise stated, are subject to all applicable provisions of New York State Law, the New York City Administrative Code, New York City Charter and New York City Procurement Policy Board (PPB) Rules.  The PPB Rules are available from the Comptroller’s Web site:  www.comptroller.nyc.gov.  Select “Bureaus”, then “Asset Management”, then “Procurement Process” and then PPB Rules.

C. General Contract Provisions


Contracts shall be subject to New York City’s general contract provisions, in substantially the form that they appear in Appendix A, General Provisions Governing Contracts for Consultants, Professional and Technical Services, MacBride Principles, Resolution of Disputes and in Appendix B, Provisions and Participation by Minority-Owned and Women-Owned Business Enterprises in City Procurement. 

D. Contract Award


Contract award is subject to each of the following applicable conditions and any others that may apply: New York City MacBride Principles Law; submission by the proposer of the requisite New York City Department of Business Services/Division of Labor Services Employment Report and certification by that office; submission by the proposer of the requisite VENDEX Questionnaires/Certification of No Change and review of the information contained therein by the New York City Department of Investigation; all other required oversight approvals; and, applicable provisions of federal, state and local laws and executive orders requiring affirmative action and equal employment opportunity. Although not required at this time, VENDEX Questionnaires and Supply and Services Reports are available from the Comptroller’s Web site, www.comptroller.nyc.gov.  Select “Bureaus, then “Asset Management”, then “Procurement Process”.

E. Proposer’s Appeal Rights


Pursuant to the PPB Rules, proposers have the right to appeal agency non-responsiveness determinations and agency non-responsibility determinations and to protest an agency’s determination regarding the solicitation or award of a contract.  

F. Multi-Year Contracts


Multi-year contracts are subject to modification or cancellation if adequate funds are not appropriated to support continuation of performance in any City fiscal year succeeding the first fiscal year and/or if the contractor’s performance is not satisfactory.  The Comptroller’s Office will notify the contractor as soon as is practicable that the funds are, or are not, available for the continuation of the multi-year contract for each succeeding City fiscal year.  In the event of cancellation, the contractor will be reimbursed for those costs, if any, which are so provided for in the contract.

G. Prompt Payment Policy


Pursuant to the PPB Rules, it is the policy of the City to process contract payments efficiently and expeditiously, upon receipt of a proper invoice.

H. Prices Irrevocable 


Prices proposed by the proposer shall be irrevocable until contract award, unless the proposal is withdrawn.  Proposals may only be withdrawn by submitting a written request to the Agency Contact prior to contract award but after the expiration of 180 days after the opening of proposals.  This shall not limit the discretion of the Comptroller’s Office to request proposers to revise proposed prices through the submission of best and final offers and/or the conduct of negotiations.

I. Confidential, Proprietary Information or Trade Secrets 

Proposers should give specific attention to the identification of those portions of their proposals that they deem to be confidential, proprietary information or trade secrets and provide any justification of why such materials, upon request, should not be disclosed by the City.  Such information must be easily separable from the non-confidential, non-trade secret sections of the proposal.  All information not so identified may be disclosed by the City.  The Comptroller’s Office will attempt to keep such information confidential, but no assurances can be given. 

J. RFP Postponement/Cancellation


The Comptroller’s Office reserves the right to postpone or cancel this RFP, in whole or in part, and to reject all proposals.

K. Proposer Costs


Proposer will not be reimbursed for any costs incurred to prepare proposals or for any work performed in connection therewith, or during any negotiations on proposed contracts.

L. Solicitation May Not Result in Award


This Solicitation does not commit the Comptroller’s Office or the Systems to award a contract or to engage any proposer to perform services of any kind.

M. Charter §312(a) Certification (i.e. Local Law 35)

The Comptroller has determined that the contract(s) to be awarded through this RFP will not directly result in the displacement of any New York City employee.

N. Compliance with Local Law 34 of 2007

Pursuant to Local Law 34 of 2007, amending the City's Campaign Finance Law, the City is required to establish a computerized database containing the names of any “person” that has “business dealings with the City” as such terms are defined in the Local Law.  In order for the City to obtain necessary information to establish the required database, vendors responding to this solicitation should complete the Doing Business Data Form.  See Enclosure 2, Local Law 34:  Doing Business Data Form and Link to Form, for further information.  The submission of a Doing Business Data Form that is not accurate and complete may result in appropriate sanctions.

EXHIBIT 1

PROPOSER’S COVER SHEET
1. Proposer’s complete legal name including “company”, “incorporated”, “LLC” or “LP”:
_________________________________________________________________________________________

Note:  The proposer must be the legal entity that will contract with us if selected. 
2.  Provide State of Incorporation, if applicable: ________________________________________________

2. Name of proposed product:  ____________________________________________________

3. Name of proposed product’s benchmark:   ________________________________________

4. RFP Contact:  Please provide the following information for two people at your firm that we may contact regarding your proposal.

Name/Title: _________________________________________________________________

Street: ____________________________________City/State/Zip: ______________________
Phone: ____________________________________ Fax: _____________________________
E-mail: _____________________________________________________________________
Name/Title: __________________________________________________________________

Street: ____________________________________City/State/Zip _______________________
Phone: ____________________________________Fax: _______________________________
E-mail: ______________________________________________________________________
5. Does proposer have at least five years continuous experience managing U.S. equity index products based on the S&P 500 Index, the S&P 1500 Index, the Russell 3000 Index or the Wilshire 5000 Index as of December 31, 2009?   Yes ___No ___

Name of Product


Benchmark


Product’s Date of Inception

6. Is the proposing firm a registered investment adviser under the Investment Advisors Act of 1940 or a bank or insurance company as of December 31, 2009? 
Yes ___No ___

7. As of December 31, 2009, does proposer have at least $10 billion under  management in U.S. equity index products?
Yes ___
No ___

What are the assets under management in U.S. Equity Index products? ____________________ 

What are the assets under management in the proposed product? _______________________

8. As of December 31, 2009, does proposer have proven ability in managing institutional-sized portfolios, including at least one non-affiliated client for whom the proposer manages $1 billion or more in the proposed product? 
Yes ___
No ___
a. Provide name and contact information for your non-affiliated client


________________________________________________________________________

9. Does proposer have, at a minimum, a live five-year track record managing a U.S. equity index product based on the S&P 500 Index, the S&P 1500 Index, the Russell 3000 Index or the Wilshire 5000 Index for the period ending December 31, 2009?
Yes ___
No ___
b. Is the track record GIPS compliant? 
Yes ___
No ___
c. What is the expected annual tracking error of your proposed benchmarked product? _____

10. Regarding NYCRS Ethics and Compliance Policy, has proposer certified willingness to comply with NYCRS Ethics Policy Certification (Exhibit 3-A) and attached it to the Proposer’s Cover Sheet? 
Yes ___
No ___
11. Did proposer send the completed Doing Business Data Form to the mailbox below?

Yes ___
No ___
DataForm@comptroller.nyc.gov
Company:  ____________________________________________________________________

Signature of Applicant/Proposer:  ____________________________________________________

Print Name of Applicant/Proposer and title:  ____________________________________________

Date:  ________________

EXHIBIT 2

ACKNOWLEDGMENT OF ADDENDA

	Request for Proposals for

U.S. Equity Passive Index 

Investment Management Services for 

the Defined Benefit Assets of

the New York City Retirement Systems
PIN:  015-10812900  QI


	DIRECTIONS:  PROPOSER MUST COMPLETE PART I OR PART II.


	PART I:    LISTED BELOW ARE THE ISSUE DATES FOR EACH ADDENDUM           RECEIVED IN CONNECTION WITH THIS RFP:

	
ADDENDUM #1, DATED________________________,  2010

ADDENDUM #2, DATED________________________,  2010

ADDENDUM #3, DATED________________________,  2010


	PART II:         NO ADDENDUM WAS RECEIVED IN CONNECTION WITH THIS RFP. 


	FIRM:

	NAME OF AUTHORIZED OFFICER:

	SIGNATURE OF AUTHORIZED OFFICER:


	DATE 


EXHIBIT 3

NEW YORK CITY RETIREMENT SYSTEMS (NYCRS)

ETHICS AND COMPLIANCE POLICY

I.  Purpose of the Policy

The New York City Retirement Systems (the “Systems”), in furtherance of the management and investment of the assets of the Systems, have determined to establish a comprehensive written Ethics and Compliance Policy (the “Policy”) for investment consultants (the “Consultants”) and for investment advisors (the “Advisors”) that do or seek to do business with the Systems.  The Boards of Trustees of the Systems (the “Boards”) have requested that the Bureau of Asset Management (“BAM”) of the New York City Office of the Comptroller implement the Policy on behalf of the Systems.

The purposes of the Policy are:

· to identify and ensure disclosure of any potential risk, conflicts of interest and/or other ethical issues both before and after entering into contracts or transactions with the Consultants’ and the Advisors’ firms;

· to ensure that proper internal compliance controls are in effect at the Consultants’ and Advisors’ firms, so as to reduce the risk to the Systems;

· to provide a protocol for ensuring that Consultants and Advisors are in compliance with the federal securities laws and the rules of the U.S. Securities and Exchange Commission (“S.E.C.”), and other applicable law;

· to obtain timely disclosure from the Consultants and the Advisors as to actual or alleged non-compliance with the Consultants’ and the Advisors’ internal controls or with applicable law; and 

· to assist BAM and the Systems in identifying and responding to non-compliance on the part of any Consultant and/or Advisor.

BAM will not recommend continuation of or selection of any Consultant or Advisor which does not meet the standards of compliance with this Policy.  In addition, a Consultant or Advisor which discloses a conflict of interest or other violation of this Policy to BAM must refrain from giving advice or making decisions about any matters affected by the conflict of interest or other violation of this Policy, until and unless authorized by the Board.

II.  Annual Certification Obligation of Consultants and Advisors 

Annually, on or before June 15th of each year, Consultants and Advisors shall submit an Annual Certification and Compliance Statement (the “Annual Statement”) to BAM, which Annual Statement shall, in addition to providing an update on conflicts of interest, include a certification in the form attached hereto, in which the Consultant or Advisor makes the following representations:  1) that the Consultant or Advisor is a fiduciary of the Systems; 2) that the Consultant or Advisor has received and read this Policy; 3) that the Consultant or Advisor is in full compliance with the Policy, except as disclosed in the Annual Statement; 4) that the Consultant or Advisor is in full compliance with any other applicable policies and procedures of the Systems that apply to such Consultant or Advisor, except as disclosed therein; and 5) that the Consultant or Advisor is in full compliance with all applicable laws and regulations.  

In addition to the above certification, Consultants and Advisors, in their Annual Statements, must disclose all information specified in sub-sections A and B below.   Although the firm’s Form ADV or other S.E.C. filings may be provided as a supplement; the firm must make full and complete disclosure in the body of the Annual Statement itself. 
A.  Conflicts

A conflict of interest exists for a Consultant or Advisor whenever the Consultant or Advisor has a direct or indirect pecuniary interest or a relationship (without regard to whether the relationship is direct, indirect, personal, private, commercial, or business) with a third party, and the interest or relationship could diminish the Consultant’s or the Advisor’s independence of judgment in the performance of the Consultant’s or the Advisor’s responsibilities to the Systems.  

Consultants and Advisors must promptly disclose conflicts of interest in writing to BAM, which shall promptly disclose such conflicts to the Systems for review.  

1.  Relational Conflicts, Generally

a)   Each Advisor/Consultant is required to include a written statement to BAM specifying its affiliates and the lines of relationship between itself and said affiliates, their lines of business, and whether affiliates have any role in the investment process related to the Systems. 

b)   Each Advisor/Consultant must also disclose to the Systems at least annually any actual or potential conflicts of interests between the Advisor/Consultant (including its affiliates) and the Systems, such as with respect to: i) investment of the Systems’ assets in investment vehicles marketed or managed by the Advisor/Consultant or affiliates; ii) allocation of investment opportunities as between the Systems and either the Advisor/Consultant, affiliates or other clients; or iii) use, on behalf of the Systems, of services provided by affiliates, such as brokerage or auditing services.  Advisors/Consultants must also immediately notify BAM of any additional such conflicts that have arisen since the last Annual Statement.

c)   Advisors/Consultants must also report to the Systems the procedures in place to prevent such conflicts and/or mitigate their effects should they occur; and to the Advisor’s/Consultant’s policy in relation to the allocation of investment opportunities among its affiliates, between itself and outside clients, and also among outside clients.

2.   Compensation Conflicts
a) Advisors/Consultants must disclose to the Systems all matters, including beneficial ownership of securities or other investments that reasonably could be expected to interfere with their duty to the Systems or with their ability to make unbiased and objective decisions in the investment of the Systems’ assets. Advisors/Consultants must also promptly notify the Systems of any additional such matters that have arisen since the last Annual Statement.

b) Advisors/Consultants must also disclose to the Systems:

i)
all monetary compensation or other benefits that are in addition to compensation or benefits conferred by the Systems, and that they, their affiliates or their personnel have received or may receive for any services performed or to be performed that relate in any way to assets of the Systems, including services for “portfolio companies” of the Systems (those companies whose securities the Manager holds on behalf of the Systems, other than in an index fund);

ii)
any referral fees or other consideration or benefit received by the Advisor/Consultant or delivered to others for the recommendation of any services to the Systems; and 

iii)
the full details of any services for portfolio companies of the Systems that the Advisor/Consultant has undertaken, performed, or agreed to perform.

c)   Advisors/Consultants must also promptly notify the Systems of any additional such compensation or benefits or earned, received or agreed, or services undertaken, performed, or agreed to, to since the last Annual Statement.

3.  Conflicts Relating to Systems’ Other Advisors
a)   Advisors must disclose whether any Consultant is an affiliate of the Advisor.  Consultants must disclose whether any Advisor is an affiliate of the Consultant.  Affiliate for this purpose includes a parent, subsidiary, debtor, creditor, entity under common ownership, entity in which the Advisor/Consultant has invested or which has an investment in the Advisor/Consultant or entity with which the Advisor/Consultant has a strategic alliance.  If yes, the Annual Statement must include a detailed description of the nature of the affiliation.

b)   Advisors must further disclose whether in the past five years, the Advisor or any affiliate of the Advisor has paid any compensation to any Consultant, or entered into any agreement with any Consultant, under which the Manager or any affiliate of the Advisor may pay compensation in the future.  Compensation for this purpose means any payment, product or service, and includes, but is not limited to, conference registration fees, research or consulting fees, and brokerage commissions, paid either directly or through soft-dollar arrangements.  If so, the Annual Statement must, with respect to each and every such Consultant, describe in detail the:

(i)
full name of the Consultant;

(ii)
amount(s) of the compensation;

(iii)
year(s) in which it was paid;

(iv) 
purpose of the compensation; and

(v)
terms of the agreement.

c)   Consultants must further disclose whether in the past five years, the Consultant, or any affiliate of the Consultant, has paid to or received from  any Advisor any compensation, or has entered into any agreement with any Advisor, under which the Consultant or any affiliate of the Consultant may pay or receive compensation in the future. Compensation for this purpose means any payment, product or service, and includes, but is not limited to, conference registration fees, research or consulting fees, and brokerage commissions, paid either directly or through soft-dollar arrangements.  If so, the Annual Statement must, with respect to each and every such Advisor, describe in detail the:

(i)
full name of the Advisor;

(ii)
amount(s) of the compensation;

(iii)
year(s) in which it was paid;

(iv)
purpose of the compensation; and

(v)
terms of the agreement.

d) Consultants must further disclose:

(i) 
whether they have any arrangements with broker-dealers under which they or an affiliate will benefit if any Advisors place trades for the Systems with such broker-dealers, and if so, must disclose the full details of those arrangements; and

(ii)
 what percentage of their public pension plan or ERISA clients utilize investment advisors, investment funds, brokerage services or other service providers from whom the Consultant or any affiliate receives fees.

e) Advisors that have “soft dollar” arrangements with broker-dealers must further disclose whether, in connection with those arrangements, they have received any of the following three categories of compensation from any broker-dealer in the past twelve months, and if so, must disclose in detail what they received in those three categories, and from whom:
(i)
physical or tangible items, such as computer hardware and accessories, phone lines or office equipment;

(ii)
payment of travel expenses or meals or entertainment associated with attending seminars; or

(iii
software or consultant services that relate primarily to an Advisor’s internal management or internal operations. 

B. Compliance with Law

Advisors and Consultants, as applicable, shall further certify compliance with, and provide any disclosures required by, the following:

1.  Advisors/Consultants Must Have a Code of Ethics.

Every Advisor/Consultant must have a Code of Ethics that satisfies the requirements of Rule 204A-1 under the Investment Advisers Act, regardless of whether the Advisor/Consultant is required to register under that Act.

2. Advisors/Consultants Must Have Third-Party Review of Controls.

a) Each Advisor/Consultant must certify that it has a periodic review of its Compliance Manual and compliance controls by an independent third-party at least once every three years.  Internal review by the General Counsel, Chief Compliance Officer, or similar official of the firm or any of its affiliates does not qualify as an independent review.  If the Advisor/Consultant has not yet completed an independent third-party review, the first review must be completed no later than June 2008.  However, Advisors/Consultants first entering into contract(s) with the Systems after June 2005 must complete their first such review no later than 3 years from the date of the initial contract with the Systems.  Should any third-party review identify any deficiencies in the compliance controls or Compliance Manual, the firm must provide to BAM a copy of the third-party’s report and an explanation of any remedial actions taken or planned.  

b) In addition to the third-party review of the Compliance Manual and compliance controls, the Systems encourage Advisors managing assets aggregating over $3 billion for all clients to have conducted at least a Level I SAS 70 review, or the equivalent of a SAS 70 in the country of incorporation or formation.  The third party review of the Compliance Manual and compliance controls may be conducted as an explicit add-on to a SAS 70 review.
3.  Advisors/Consultants Must Monitor Personal Trading.

Each Advisor/Consultant must certify that it has a written personal trading policy with an established method for monitoring same.  For Advisors/Consultants managing, or advising as to, assets aggregating over $3 billion for all clients, the Systems encourage the use of an automated system, such as STAR Compliance.  The Advisor/Consultant must report in detail any personal trading violations within the last 12 months and report the Advisor/Consultant’s response to it.  It is acceptable if the disclosure of these violations is grouped according to categories of violations and of employees in some reasonable manner. 

4.  Advisors Must Have a Policy on Mutual Funds Trading.

The Advisor must certify that it has a written policy on disclosure of market timing and late trading of mutual funds, where applicable, which should comply with the requirements of the SEC RIN 3235-AI99.  The Advisor should notify BAM, i) annually; and ii) promptly upon occurrence, of any violations and/or any investigations by any government agency or any securities exchange involving or against the Advisor or any of its personnel within the last three years with respect to such trading.  

5.  Advisors Must Report Violations Relating to Restricted Securities.

Advisors are required to include a report to BAM on any inquiry or other action by any governmental agency relating to the improper sale within the last three years by the Advisor to any person of any restricted securities (such as those covered by Rule 144a). 

6.  Advisors/Consultants Must Provide Updates on Government Investigations and Enforcement Actions.
a)   Advisors and Consultants must, unless prohibited by law, regularly and promptly notify BAM in detail with respect to the commencement of, status of, or significant developments in, any government investigation of the Advisor or Consultant or its employees in connection with any potential violations of applicable laws, or any enforcement action in connection therewith.  

b)   Advisors and Consultants must promptly provide such updates, and must promptly provide all disclosure called for by this Policy, regardless of whether the Manager or Consultant is required to file an S.E.C. Form 8K or is yet due to file a Form ADV.

III.  Non-Compliance with this Policy - Reporting Requirements

BAM will Report Non-Compliance to the Boards  

To the extent BAM receives or obtains information indicating that a Consultant or Advisor is substantially out of compliance with the Policy and/or substantially in violation of applicable law, BAM will report such information to the Board for whatever action the Board deems appropriate, which may include termination of the Consultant or Advisor. 

IV. Dissemination of Policy to Consultants and Advisors

A.  Current Consultants and Advisors

Upon amendment of this Policy by the Boards, BAM shall immediately forward copies of the amended Policy to all current Consultants and Advisors.
B.  Prospective and New Consultants and Advisors  

1.   Consultants and Advisors seeking to do business with the Systems will be required to certify compliance with the Policy, and provide the disclosures required by the Policy, at the time they submit their response to a Request for Proposals (“RFP”) or, in the event that there is no RFP process, during the selection process.  

2.   If awarded a contract with the Systems, including any assignment of an existing contract, all new Consultants and Advisors will be required to file with BAM, prior to signing the contract, their first Annual Certification and Compliance Statement, as described above (the “Initial Statement”).  If the date of a new Advisor/Consultant’s submitting its Initial Statement is after January 1 of a given year; then on June 15 of that year, the Advisor/Consultant need only file a statement disclosing any updates to the information contained in its Initial Statement.
Adopted:    Effective May 2005

Amended:  Effective March 2006

CERTIFICATION: ETHICS AND COMPLIANCE POLICY

I, [name of individual:]_____________________, in connection with the Ethics and Compliance Policy (the “Policy”) of the New York City Retirement Systems (the “Systems”), hereby certify:

1. That I am the duly authorized representative of [name of firm:] _________________________________________ (the “Undersigned”), and that I have been duly authorized to execute this Certification on behalf of the Undersigned;

2. That the Undersigned acts as an investment advisor/consultant for (check as appropriate):

NYCERS ______

TRS __________

Police ________

Fire __________

BERS ________

and advises on the following asset classes:  

_____________________________________________________________________ 

3.      That the Undersigned is a fiduciary to the System(s) and in investing or in consulting with respect to a System’s assets, shall exercise at all times the diligence and standard of care which is the highest to which any of the following is subject:  (i) a professional fiduciary; (ii) a trustee of an express trust under the laws of the State of New York; (iii) a fiduciary under Section 404 of ERISA or (iv) an investment manager and analyst in the industry

4.      That the Undersigned:

a) has received copies of and read the Policy; 

b) is currently in full compliance with all terms and conditions of the Policy, unless otherwise disclosed in the Annual Certification and Compliance Statement;

c) has attached to this Certification all written disclosures that are required in the Annual Certification and Compliance Statement;

d) for as long as it does business with any of the Systems, will continue to comply with the Policy, and will make all subsequent disclosures required by the Policy in a timely manner; and

e) has completed the required third party review in accordance with sub-section II(B)(2) of the Policy on [enter date ] __________________.  (In the event such review has not been completed, enter the anticipated review completion date.)   

Dated:________________________________

Firm name:________________________________

By:________________________________

  (please sign above this line)

Name of individual:________________________, Authorized Representative

Title:  ________________________________

	
	
	


EXHIBIT 3-A
NEW YORK CITY RETIREMENT SYSTEMS (NYCRS)

INVESTMENT MANAGEMENT RFP CERTIFICATION
1. I, __________________, in connection with the Systems’ Request for Proposals for U.S. Equity Passive Index Investment Management Services (the “RFP”) dated March 5, 2010 hereby certify:

2. That I am the duly authorized representative of __________________________ (the “Undersigned”) and that I have been duly authorized to execute this Certification on behalf of the Undersigned;

3. That the Undersigned agrees to be a fiduciary to the System and that the Undersigned shall, in investing a System’s assets, exercise at all times the diligence and standard of care of  a fiduciary under Section 404 of the Employee Retirement Income Security Act of 1974 (“ERISA”) or, if such law is enacted, any other law affecting any of the New York City Retirement Funds and Systems which may impose a higher or comparable standard; 

4. That basic fiduciary principles prohibit an investment Advisor from taking an interest that is or is potentially adverse to the System without the System’s informed consent and from using System assets for its own benefit;

5. That the Undersigned has received copies of and read NYCRS Ethics and Compliance Policy and that the Undersigned agrees to abide strictly by the terms and conditions of that Policy throughout the term of this engagement if selected;

6. That the Undersigned has read and accepts the maximum contract payment provisions, as set forth in the RFP, which include the methodology for calculating fees and which place a cap on the fees that may be paid to the Undersigned.

7. That the Undersigned agrees to a “Most Favored Nations” commitment, in that the Undersigned agrees to offer fee reductions or discounts and other applicable terms to the System on the same basis that such fee reductions or discounts or other terms are offered to other clients of the Undersigned;

8. That brokerage is an asset that must be used in the best interest of the System and that if the Undersigned chooses to enter into soft dollar arrangements, the Undersigned will act in accord with its fiduciary obligations to the System and will make full and complete disclosure of any such soft dollar practices to the System.  For purposes of this Certification, soft dollar arrangements shall include proprietary and third party research arrangements, but do not include directed brokerage arrangements;

Signed _____________________________________   

Title _______________________________________                Dated_________________

APPENDIX A

GENERAL PROVISIONS GOVERNING CONTRACTS FOR

CONSULTANTS, PROFESSIONAL AND TECHNICAL SERVICES
ARTICLE I.
DEFINITIONS

As used throughout this Agreement, the following terms shall have the meaning set forth below:

a.
"City" shall mean the City of New York, its departments and political subdivisions and the separately organized employee benefit plans thereof.

b.
"Comptroller" shall mean the Comptroller of the City of New York.

c.
"Department" shall mean the Comptroller's Office.

d.
"Commissioner" or "Administrator" shall mean the Comptroller or his or her duly authorized representative.  The term "duly authorized representative" shall include any person or persons acting within the limits of his or her authority. 

e.
"Law" or "Laws" shall include but not be limited to the New York City Charter, the New York City Administrative Code, a local law of the City of New York, and any ordinance, rule or regulation having the force of law.

ARTICLE 2.  REPRESENTATIONS AND WARRANTIES

2.1
PROCUREMENT OF AGREEMENT
A.
The Contractor represents and warrants that no payment, gift or thing of value has been made, given or promised to obtain this or any other agreement between the parties. The Contractor makes such representations and warranties to induce the City to enter into this Agreement and the City relies upon such representations and warranties in the execution hereof.

B.
For a breach or violation of such representations or warranties, the Administrator shall have the right to annul this Agreement without liability, entitling the City to recover all monies paid hereunder and the Contractor shall not make claim for, or be entitled to recover, any sum or sums due under this Agreement.  This remedy, if effected, shall not constitute the sole remedy afforded the City for the falsity or breach, nor shall it constitute a waiver of the City's right to claim damages or refuse payment or to take any other action provided for by law or pursuant to this Agreement.

2.2
FAIR PRACTICES
The Contractor and each person signing on behalf of any Contractor represents and warrants and certifies, under penalty of perjury, that to the best of its knowledge and belief:

A.
The prices in this contract have been arrived at independently without collusion, consultation, communication, or agreement, for the purpose of restricting competition, as to any matter relating to such prices with any other bidder or with any competitor;

B.
Unless otherwise required by law, the prices which have been quoted in this contract and on the proposal submitted by the Contractor have not been knowingly disclosed by the Contractor prior to the proposal opening, directly or indirectly, to any other bidder or to any competitor; and

C.
No attempt has been made or will be made by the Contractor to induce any other person, partnership or corporation to submit or not to submit a proposal for the purpose of restricting competition.

The fact that the Contractor (a) has published price lists, rates, or tariffs covering items being procured, (b) has informed prospective customers of proposed or pending publication of new or revised price lists for such items, or (c) has sold the same items to other customers at the same prices being bid, does not constitute, without more, a disclosure within the meaning of the above.

ARTICLE 3.  COVENANTS OF THE CONTRACTOR
3.1
EMPLOYEES
A.
Workers Compensation and Disability Benefits
If this Agreement be of such a character that the employees engaged thereon are required to be insured by the provision of Chapter 615 of the Laws of 1922, known as the "Workers' Compensation Law" and acts amendatory thereto, the Agreement shall be void and of no effect unless the Contractor shall secure compensation for the benefit of, and keep insured during the life of this Agreement such employees in compliance with the provisions of said law, inclusive of Disability Benefits; and, shall furnish the Department with two (2) certificates of these insurance coverage’s.

B.
Unemployment Insurance
Unemployment Insurance coverage shall be obtained and provided by the Contractor for its employees.

C.
Minimum Wage
Except for those employees whose minimum wage is required to be fixed pursuant to Section 220 of the Labor Law of the State of New York, all persons employed by the Contractor in the performance of this Agreement shall be paid, without subsequent deduction or rebate, unless expressly authorized by law, not less than the minimum wage as prescribed by law.  Any breach or violation of the foregoing shall be deemed a breach or violation of a material provision of this Agreement.

3.2  INDEPENDENT CONTRACTOR STATUS
The Contractor and the Department agree that the Contractor is an independent Contractor or and not an employee of the Department or the City of New York, and that in accordance with such status as independent Contractor, the Contractor covenants and agrees that neither it nor its employees or agents will hold themselves out as, nor claim to be, officers or employees of the City, or of any department, agency or unit thereof, by reason hereof, and that they will not, by reason hereof, make any claim, demand or application to or for any right or privilege applicable to an officer or employee of the City, including, but not limited to, Worker's Compensation coverage, Unemployment Insurance Benefits, Social Security coverage or employee retirement membership or credit. 

3.3  PROTECTION OF CITY PROPERTY
A.
The Contractor assumes the risk of, and shall be responsible for, any loss or damage to City property, including property and equipment leased by the City, used in the performance of this Agreement; and caused, either directly or indirectly by the acts, conduct, omissions or lack of good faith of the Contractor, its officers, managerial personnel and employees, or any person, firm, company, agent or others engaged by the Contractor as expert, consultant, specialist or subcontractor hereunder.

B.
In the event that any such City property is lost or damaged, except for normal wear and tear, then the City shall have the right to withhold further payments hereunder for the purpose of set-off, in sufficient sums to cover such loss or damage.

C.
The Contractor agrees to indemnify the City and hold it harmless from any and all liability or claim for damages due to any such loss or damage to any such City property described in subsection A above.

D.
the rights and remedies of the City provided herein shall not be exclusive and are in addition to any other rights and remedies provided by law or by this Agreement.

3.4  BOOKS AND RECORDS
The Contractor agrees to maintain separate and accurate books, records, documents and other evidence and accounting procedures and practices, which sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this Agreement.

3.5 COMPLIANCE WITH LAW
Contractor shall render all services under this Agreement in accordance with the applicable provisions of federal, state and local laws, rules and regulations as are in effect at the time such services are rendered.

3.6
INVESTIGATION 

3.6.1
The parties to this Agreement agree to cooperate fully and faithfully with any investigation, audit or inquiry conducted by a State of New York (State) or City of New York (City) governmental agency or authority that is empowered directly or by designation to compel the attendance of witnesses and to examine witnesses under oath, or conducted by the Inspector General of a governmental agency that is a party in interest to the transaction, submitted bid, submitted proposal, contract, lease, permit, or license that is the subject of the investigation, audit or inquiry.

2(a)
If any person who has been advised that his or her statement, and any information from such statement, will not be used against him or her in any subsequent criminal proceeding refuses to testify before a grand jury or other governmental agency or authority empowered directly or by designation to compel the attendance of witnesses and to examine witnesses under oath concerning the award of  or performance under any transaction, agreement, lease, permit, contract, or license entered into with the City, the State, or any political subdivision or public authority thereof, or the Port Authority of New York and New Jersey, or any local development corporation within the City, or any public benefit corporation organized under the laws of the State of New York, or;

2(b)
If any person refuses to testify for a reason other than the assertion of his or her privilege against self-incrimination in an investigation, audit or inquiry conducted by a City or State governmental agency or authority empowered directly or by designation to compel the attendance of witnesses and to take testimony under oath, or by the Inspector General of the governmental agency that is a party in interest in, and is seeking testimony concerning the award of, or performance under, any transaction, agreement, lease, permit, contract, or license entered into with the City, the State, or any political subdivision thereof or any local development corporation within the City, then; 

3(a)
The commissioner or agency head whose agency is a party in interest to the transaction, submitted bid, submitted proposal, contract, lease, permit, or license shall convene a hearing, upon not less than five (5) days written notice to the parties involved to determine if any penalties should attach for the failure of a person to testify.

3(b)
If any non-governmental party to the hearing requests an adjournment, the commissioner or agency head who convened the hearing may, upon granting the adjournment, suspend any contract, lease, permit, or license pending the final determination pursuant to paragraph 5 below without the City incurring any penalty or damages for delay or otherwise.

4
The penalties which may attach after a final determination by the commissioner or agency head may include but shall not exceed:

4(a)
The disqualification for a period not to exceed five (5) years from the date of an adverse determination for any person, or any entity of which such person was a member at the time the testimony was sought, from submitting bids for, or transacting business with, or entering into or obtaining any contract, lease, permit or license with or from the City; and/or

4(b)

The cancellation or termination of any and all such existing City contracts, leases, permits or licenses that the refusal to testify concerns and that have not been assigned as permitted under this Agreement, nor the proceeds of which pledged, to an unaffiliated and unrelated institutional lender for fair value prior to the issuance of the notice scheduling the hearing, without the City incurring any penalty or damages on account of such cancellation or termination; monies lawfully due for goods delivered, work done, rentals, or fees accrued prior to the cancellation or termination shall be paid by the City.

5

The commissioner or agency head shall consider and address in reaching his or her determination and in assessing an appropriate penalty the factors in paragraphs (a) and (b) below.  He or she may also consider, if relevant and appropriate, the criteria established in paragraphs (c) and (d) below in addition to any other information, which may be relevant and appropriate:

5(a)
The party's good faith endeavors or lack thereof to cooperate fully and faithfully with any governmental investigation or audit, including but not limited to the discipline, discharge, or disassociation of any person failing to testify, the production of accurate and complete books and records, and the forthcoming testimony of all other members, agents, assignees or fiduciaries whose testimony is sought.

5(b)

The relationship of the person who refused to testify to any entity that is a party to the hearing, including, but not limited to, whether the person whose testimony is sought has an ownership interest in the entity and/or the degree of authority and responsibility the person has within the entity.

5(c)
The nexus of the testimony sought to the subject entity and its contracts, leases, permits or licenses with the City.

5(d)
The effect a penalty may have on an unaffiliated and unrelated party or entity that has a significant interest in an entity subject to penalties under 4 above, provided that the party or entity has given actual notice to the commissioner or agency head upon the acquisition of the interest, or at the hearing called for in 3(a) above gives notice and proves that such interest was previously acquired.  Under either circumstance the party or entity must present evidence at the hearing demonstrating the potential adverse impact a penalty will have on such person or entity.

6(a)
The term "license" or "permit" as used herein shall be defined, as a license, permit, franchise or concession not granted as a matter of right.

6(b)
The term "person" as used herein shall be defined as any natural person doing business alone or associated with another person or entity as a partner, director, officer, principal or employee.

6(c)
The term "entity" as used herein shall be defined as any firm, partnership, corporation, association, or person that receives monies, benefits, licenses, leases, or permits from or through the City or otherwise transacts business with the City.

6(d)
The term "member" as used herein shall be defined as any person associated with another person or entity as a partner, director, officer, principal or employee.

7
In addition to and notwithstanding any other provision of this Agreement the commissioner or agency head may in his or her sole discretion terminate this Agreement upon not less than three (3) days written notice in the event Contractor fails to promptly report in writing to the Commissioner of Investigation of the City of New York any solicitation of money, goods, requests for future employment or other benefit or thing of value, by or on behalf of any employee of the City or other person, firm, corporation or entity for any purpose which may be related to the procurement or obtaining of this Agreement by the Contractor, or affecting the performance of this contract.

3.7  ASSIGNMENT
A.
The Contractor shall not assign, transfer, convey or otherwise dispose of this Agreement or of Contractor's rights, obligations, duties, in whole or in part, or of its right to execute it, or its right, title or interest in it or any part thereof, or assign, by power of attorney or otherwise, any of the notices due or to become due under this Agreement, unless the prior written consent of the Administrator shall be obtained.  Any such assignment, transfer, conveyance or other disposition without such consent shall be void.

B.
Failure of the Contractor to obtain any required consent to any assignment, shall be cause for termination for cause, at the option of the Administrator; and if so terminated, the City shall thereupon be relieved and discharged from any further liability and obligation to the Contractor, its assignees or transferees, and all monies that may become due under the contract shall be forfeited to the City except so much thereof as may be necessary to pay the Contractor's employees.

C.
The provisions of this clause shall not hinder, prevent, or affect an assignment by the Contractor for the benefit of its creditors made pursuant to the laws of the State of New York.

D.
This Agreement may be assigned by the City to any corporation, agency or instrumentality having authority to accept such assignment.

3.8  SUBCONTRACTING
A.
the Contractor agrees not to enter into any subcontracts for the performance of its obligations, in whole or in part, under this Agreement without the prior written approval of the Department.  Two copies of each such proposed subcontract shall be submitted to the Department with the Contractor's written request for approval.  All such subcontracts shall contain provisions specifying:  

1.
that the work performed by the subcontractor must be in accordance with the terms of the Agreement between the Department and the Contractor,

2.
that nothing contained in such Agreement shall impair the rights of the Department,

3.
that nothing contained herein, or under the Agreement between the Department and the Contractor, shall create any contractual relation between the subcontractor and the Department, and

4.
that the subcontractor specifically agrees to be bound by the confidentiality provision set forth in this Agreement between the Department and the Contractor.

B.
the Contractor agrees that it is fully responsible to the Department for the acts and omissions of the subcontractors and of persons either directly or indirectly employed by them as it is for the acts and omissions of person directly employed by it.

C.
the aforesaid approval is required in all cases other than individual employer - employee contracts.

D.
the Contractor shall not in any way be relieved of any responsibility under this Contract by any subcontract.

3.9  INFRINGEMENTS
The Contractor shall be liable to the Department and hereby agrees to indemnify and hold the Department harmless for any damage or loss or expense sustained by the Department from any infringement by the Contractor of any copyright, trademark or patent rights of design, systems, drawings, graphs, charts, specifications or printed matter furnished or used by the Contractor in the performance of this Agreement.

3.10  ANTI-TRUST
The Contractor hereby assigns, sells, and transfers to the City all right, title and interest in and to any claims and causes of action arising under the anti-trust laws of the State of New York or of the United States relating to the particular goods or services purchased or procured by the City under this Agreement.

ARTICLE 4.  TERMINATION 

4.1  TERMINATION OF AGREEMENT
A.
the Department and/or City shall have the right to terminate this Agreement, in whole or in part:

1.
Under any right to terminate as specified in any section of this Agreement.

2.
Upon the failure of the Contractor to comply with any of the terms and conditions of this Agreement.

3.
Upon the Commissioner's determination, termination is in the best interest of the City.

B.
The Department or City shall give the Contractor written notice of any termination of this Agreement except as provided in this Agreement specifying therein the applicable provisions of subsection A of this section and the effective date thereof.

C.
The Contractor shall be entitled to apply to the Department to have this Agreement terminated by said Department by reason of any failure in the performance of this Agreement (including any failure by the Contractor to make progress in the prosecution of work hereunder which endangers such performance), if such failure arises out of causes beyond the control and without the fault or negligence of the Contractor.  Such causes may include, but are not restricted to: acts of God or of the public enemy; acts of the Government in either its sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes; freight embargoes; or any other cause beyond the reasonable control of the Contractor.  The determination that such failure arises out of causes beyond the control and without the fault or negligence of the Contractor shall be made by the Department which agrees to exercise reasonable judgment therein.  If such a determination is made and the Agreement terminated by the Department pursuant to such application by the Contractor, such termination shall be deemed to be without cause.

D.
Upon termination of this Agreement the Contractor shall comply with the Department or City close-out procedures, including but not limited to:

1.
Accounting for and refund to the Department or City, within thirty (30) days, any unexpended funds which have been paid to the Contractor pursuant to this Agreement.

2.
Furnishing within thirty (30) days an inventory to the Department or City of all equipment, appurtenances and property purchased through or provided under this Agreement carrying out any Department or City directive concerning the disposition thereof.

3.
Not incurring or paying any further obligation pursuant to this Agreement beyond the termination date.  Any obligation necessarily incurred by the Contractor on account of this Agreement prior to receipt of notice of termination and falling due after such date shall be paid by the Department or City in accordance with the terms of this Agreement.  In no event shall the "obligation", as used herein, be construed as including any lease agreement, oral or written, entered into between the Contractor and its landlord.

4.
Turn over to the Department or City or its designees all books, records, documents and material specifically relating to this Agreement.

5.
Submit, within ninety (90) days, a final statement and report relating to this Agreement.  The report shall be made by a certified public accountant or a licensed public accountant.

E.
In the event the Department or City shall terminate this Agreement, in whole or in part, as provided in paragraphs 1, 2, or 3 of subsection A of this section, the Department or City may procure, upon such terms and in such manner as deemed appropriate, services similar to those so terminated, and the Contractor shall continue the performance of this Agreement to the extent not terminated hereby.

F.
Notwithstanding any other provisions of this Agreement, the Contractor shall not be relieved of liability to the City for damages sustained by the City by virtue of Contractor's breach of this Agreement, and the City may withhold payments to the Contractor for the purpose of set-off until such time as the exact amount of damages due to the City from the Contractor is determined.

G.
the provisions of the Agreement regarding confidentiality of information shall remain in full force and effect following any termination.

H.
The rights and remedies of the City provided in this section shall not be exclusive and are in addition to all other rights and remedies provided by law or under this Agreement.

ARTICLE 5. 

5.1  ALL LEGAL PROVISIONS DEEMED INCLUDED
It is the intent and understanding of the parties to this Agreement that each and every provision of law required to be inserted in this Agreement shall be and is inserted herein.  Furthermore, it is hereby stipulated that every such provision is to be deemed to be inserted herein, and if, through mistake or otherwise, any such provision is not inserted, or is not inserted in correct form, then this Agreement shall forthwith upon the application of either party be amended by such insertion so as to comply strictly with the law and without prejudice to the rights of either party hereunder.

5.2  SEVERABILITY
If this Agreement contains any unlawful provision not an essential part of the Agreement and which shall not appear to have been a controlling or material inducement to the making thereof, the same shall be deemed of no effect and shall upon notice by either party, be deemed stricken from the Agreement without affecting the binding force of the remainder.

5.3  POLITICAL ACTIVITY
There shall be no partisan political activity or any activity to further the election or defeat of any candidate for public, political or party office as part of or in connection with this Agreement, nor shall any of the funds provided under this Agreement be used for such purposes.

5.4  MODIFICATION
This Agreement may be modified by the parties in writing in a manner not materially affecting the substance hereof.  It may not be altered or modified orally.

5.5  NO REMOVAL OF RECORDS FROM PREMISES
Where performance of this Agreement involves use by the Contractor of Departmental papers, files, data or records at Departmental facilities or offices, the Contractor shall not remove any such papers, files, data or records, therefrom without the prior approval of the Department's designated official.

5.6  INSPECTION AT SITE
The Department shall have the right to have representatives of the Department or of the City or of the State or Federal governments present at the site of the engagement to observe the work being performed.

ARTICLE 6.   CONDITIONS PRECEDENT 

This Agreement shall neither be binding nor effective unless:

a.
Approved by the Mayor pursuant to the provision of Executive Order No. 42, dated October 9, 1975, in the event the Executive Order requires such approval; and

b.
Certified by the Mayor (Mayor's Fiscal Committee created pursuant to Executive Order No. 43, dated October 14, 1975) that performance thereof will be in accordance with the City's financial plan; and 

c.
Approved by the New York State Financial Control Board (Board) pursuant to the New York State Financial Emergency Act for the City of New York, as amended, (the "Act"), in the event regulations of the Board pursuant to the Act require such approval.

d.
It has been authorized by the Mayor and the Comptroller shall have endorsed her certificate that there remains unexpended and unapplied a balance of the appropriation of funds applicable thereto sufficient to pay the estimated expense of carrying out this Agreement.

The requirements of this section of the Agreement shall be in addition to, and not in lieu of, any approval or authorization otherwise required for this contract to be effective and for the expenditure of City funds.

ARTICLE 7.   PPB RULES
This contract is subject to the Rules of the Procurement Policy Board of the City of New York.  In the event of a conflict between set Rules and a provision of this Agreement, the Rules shall take precedence.

ARTICLE 8.
STATE LABOR LAW AND CITY ADMINISTRATIVE CODE
1.
As required by New York State Labor Law Section §220-e:

a.
That in the hiring of employees for the performance of work under this contract or any subcontract hereunder, neither the Contractor, subcontractor, nor any person acting on behalf of such Contractor or subcontractor, shall by reason of race, creed, color, sex or national origin discriminate against any citizen of the State of New York who is qualified and available to perform the work to which the employment relates;

b.
That neither the Contractor, subcontractor, nor any person on his behalf shall, in any manner discriminate against or intimidate any employee hired for the performance of work under this contract on account of race, creed, color, sex or national origin;

c.
That there may be deducted from the amount payable to the Contractor by the City under this contract a penalty of five dollars for each person for each calendar day during which such person was discriminated against or intimidated in violation of the provisions of this contract; and

d.
That this contract may be canceled or terminated by the City and all monies due or to become due hereunder may be forfeited, for a second or any subsequent violation of the terms or conditions of this section of the contract.

e.
The aforesaid provisions of this section covering every contract for or on behalf of the State or a municipality for the manufacture, sale or distribution of materials, equipment or supplies shall be limited to operations performed within the territorial limits of the State of New York.

2.
As required by New York City Administrative Code §6-108:

a.
It shall be unlawful for any person engaged in the construction, alteration or repair of buildings or engaged in the construction or repair of streets or highways pursuant to a contract with the City or engaged in the manufacture, sale or distribution of materials, equipment or supplies pursuant to a contract with the City to refuse to employ or to refuse to continue in any employment any person on account of the race, color or creed of such person.

b.
It shall be unlawful for any person or any servant, agent or employee of any person, described in subdivision (a) above, to ask, indicate or transmit, orally or in writing, directly or indirectly, the race, color, creed or religious affiliation of any person employed or seeking employment from such person, firm or corporation.

c.
Disobedience of the foregoing provision shall be deemed a violation of a material provision of this contract.

d.
Any person, or the employee, manager or owner of or officer of such firm or corporation who shall violate any of the provisions of this section shall, upon conviction thereof, be punished by a fine of not more than one hundred dollars or by imprisonment for not more than thirty days, or both.

ARTICLE 9.  FORUM PROVISION 


CHOICE OF LAW, CONSENT TO JURISDICTION AND VENUE 

This Agreement shall be deemed to be executed in the City of New York, State of New York regardless of the domicile of the Contractor, and shall be governed by and construed in accordance with the laws of the State of New York.

The parties agree that any and all claims asserted by or against the City arising under this Agreement or related thereto shall be heard and determined either in the courts of the United States located in New York City ("Federal Courts") or in the courts of the State of New York ("New York State Courts") located in the City and County of New York.  To effect this Agreement and intent, the Contractor agrees:

a.
If the City initiates any action against the Contractor in Federal Court or in New York State Court, service of process may be made on the Contractor either in person, wherever such Contractor may be found, or by registered mail addressed to the Contractor at its address as set forth in this Agreement, or to such other address as the Contractor may provide to the City in writing; and

b.
With respect to any action between the City and the Contractor in New York State Court, the Contractor hereby expressly waives and relinquishes any rights it might otherwise have (i) to move to dismiss on grounds of forum non convenient; (ii) to remove to Federal Court; and (iii) to move for a change of venue to a New York State Court outside New York County.

c.
With respect to any action between the City and the Contractor in Federal Court located in New York City, the Contractor expressly waives and relinquishes any right it might otherwise have to move to transfer the action to a United States Court outside the City of New York.

d.
If the Contractor commences any action against the City in a court located other than in the City and State of New York, upon request of the City, the Contractor shall either consent to a transfer of the action to a court of competent jurisdiction located in the City and State of New York or, if the court where the action is initially brought will not or cannot transfer the action, the Contractor shall consent to dismiss such action without prejudice and may thereafter reinstitute the action in a court of competent jurisdiction in New York City.

If any provision(s) of this Article is held unenforceable for any reason, each and all other provision(s) shall nevertheless remain in full force and effect.

APPENDIX A RIDER
EQUAL EMPLOYMENT OPPORTUNITY 

This Agreement is subject to the requirements of New York City Executive Order No. 50 (April 25, 1980) (E.O. 50) and the Rules and Regulations promulgated thereunder.  No contract will be awarded unless and until these requirements have been complied with in their entirety.  By signing this Agreement, the Contractor agrees that it:

1.
Will not discriminate against any employee or applicant for employment because of race creed, color, national origin, sex, age, disability, marital status, sexual orientation, or citizenship status with respect to all employment decisions including, but not limited to, recruitment, hiring, upgrading, demotion, downgrading, transfer, training, rates of pay or other forms of compensation, layoff, termination, and all other terms and conditions of employment;

2.
Will not discriminate in the selection of subcontractors on the basis of the owner's, partners' or shareholders' race, color, creed, national origin, sex, age, disability, marital status, sexual orientation or citizenship status;

3.
Will state in all solicitations or advertisements for employees placed by or on behalf of the Contractor that all qualified applicants will receive consideration for employment without regard to race, color, creed, national origin, sex, age, disability, marital status, sexual orientation, or citizenship status or is an equal employment opportunity employer;

4.
Will send to each labor organization or representative of workers with which it has a collective bargaining agreement or other contract or memorandum of understanding, written notification of its equal employment opportunity commitments under Chapter 13-B and E.O. 50 and the Rules and Regulations promulgated thereunder;

5.
Will furnish before this Agreement is awarded all information and reports, including an Employment Report, which are required by Chapter 13-B, E.O. 50, the Rules and Regulations promulgated thereunder, and orders of the Director of the Office of Labor Services (OLS).  Copies of all required reports are available upon request from the contracting agency; and 

6.
Will permit OLS to have access to all relevant books, records and accounts for the purposes of investigation to ascertain compliance with such Rules, Regulations, and orders. 

The Contractor understands that in the event of its noncompliance with nondiscrimination clauses of this Agreement or with any of such rules, regulations, or orders, such noncompliance shall constitute a material breach of the contract and noncompliance with Chapter 13-B, E.O. 50 and the Rules and Regulations promulgated thereunder.  After a hearing held pursuant to the rules of OLS, the Director may direct the imposition by the contracting agency head of any or all of the following sanctions:

(i)
Disapproval of the Contractor;

(ii)
suspension or termination of all or parts of and/or of payments therefor;

(iii)
declaring the Contractor in default; or

(iv)
in lieu of any of the foregoing sanctions, the Director may impose an employment program.

The Director of OLS may recommend to the contracting agency head that a Board of Responsibility constituted pursuant to the Rules and Regulations of the Procurement Policy Board be convened for purposes of declaring a Contractor who has repeatedly failed to comply with Chapter 13-B, E.O. 50 and the Rules and Regulations promulgated thereunder to be non-responsible.

The Contractor agrees to include the provisions of the foregoing paragraphs in every subcontract or purchase order in excess of $50,000 to which it becomes a party unless exempted by Chapter 13-B, E.O. 50 and the Rules and Regulations promulgated thereunder, so that such provisions will be binding upon each subcontractor or vendor.  The Contractor will take such action with respect to any subcontract or purchase order as may be directed by the Director of OLS as a means of enforcing such provisions including sanctions for noncompliance.

The Contractor further agrees that it will refrain from entering into any contract or contract modification subject to Chapter 13-B, E.O. 50 and the Rules and Regulations promulgated thereunder with a subcontractor who is not in compliance with the requirements of E.O. 50 and the Rules and Regulations promulgated thereunder.

MACBRIDE PRINCIPLES PROVISIONS

FOR NEW YORK CITY CONTRACTORS

NOTICE TO ALL PROSPECTIVE CONTRACTORS

ARTICLE I.   MACBRIDE PRINCIPLES


Local Law No. 34 of 1991 became effective on September 10, 1991 and added section 6-115.1 to the Administrative Code of the City of New York. The local law provides for certain restrictions on City Contracts to express the opposition of the people of the City of New York to employment discrimination practices in Northern Ireland and to encourage companies doing business in Northern Ireland to promote freedom of workplace opportunity.


Pursuant to Section 6-115.1, prospective Contractors for contracts to provide goods or services involving an expenditure of an amount greater than ten thousand dollars, or for construction involving an amount greater than fifteen thousand dollars, are asked to sign a rider in which they covenant and represent, as a material condition of their contract, that any business in Northern Ireland operations conducted by the Contractor and any individual or legal entity in which the contractor holds a ten percent or greater ownership interest and any individual or legal entity that holds a ten percent or greater ownership interest in the Contractor will be conducted in accordance with the MacBride Principles of nondiscrimination in employment.

Prospective Contractors are not required to agree to these conditions.  However, in the case of contracts let by competitive sealed bidding, whenever the lowest responsible bidder has not agreed to stipulate to the conditions set forth in this notice and another bidder who has agreed to stipulate to such conditions has submitted a bid within five percent of the lowest responsible bid for a contract to supply goods, services or construction of comparable quality, the contracting entity shall refer such bids to the Mayor, the speaker or other officials, as appropriate, who may determine, in accordance with applicable law and rules, that it is in the best interest of the city that the contract be awarded to other than the lowest responsible bidder pursuant to Section 313 (b) (2) of the City Charter.

In the case of contracts let by other than competitive sealed bidding, if a prospective Contractor does not agree to these conditions, no agency, elected official or the Council shall award the contract to that bidder unless the entity seeking to use the goods, services or construction certifies in writing that the contract is necessary for the entity to perform its functions and there is no other responsible Contractor who will supply goods, services or construction of comparable quality at a comparable price. 
Part A


In accordance with section 6-115.1 of the Administrative Code of the City of New York, the Contractor stipulates that such Contractor and any individual or legal entity in which the Contractor holds a ten percent or greater ownership interest and any individual or legal entity that holds a ten percent or great ownership interest in the Contractor either (a) have no business operations in Northern Ireland, or (b) shall take lawful steps in good faith to conduct any business operations they have in Northern Ireland in accordance with the MacBride Principles, and shall permit independent monitoring of their compliance with such principles.

Part B


For purposes of this section, the following terms shall have the following meanings:

1.
“MacBride Principles” shall mean those principles relating to nondiscrimination in employment and freedom of workplace opportunity which require employers doing business in Northern Ireland to: 

(1)
increase the representation of individuals from underrepresented religious groups in the work force, including managerial, supervisory, administrative, clerical and technical jobs;

(2)
take steps to promote adequate security for the protection of employees from underrepresented religious groups both at the workplace and while traveling to and from work;

(3)
ban provocative religious or political emblems from the workplace;

(4)
publicly advertise all job openings and make special recruitment efforts to attract applicants from underrepresented religious groups;

(5)
establish layoff, recall and termination procedures, which do not in practice favor a particular religious group;

(6)
abolish all job reservations, apprenticeship restrictions and different employment criteria that discriminate on the basis of religion;

(7)
develop training programs that will prepare substantial numbers of current employees from underrepresented religious groups for skilled jobs, including the expansion of existing programs and the creation of new programs to train, upgrade and improve the skills of workers from underrepresented religious groups;

(8)
establish procedures to assess, identify and actively recruit employees from underrepresented religious groups with potential for further advancement; and

 (9)
appoint a senior management staff member to oversee affirmative action efforts and develop a timetable to ensure their full implementation.

ARTICLE II.
ENFORCEMENT OF ARTICLE I
The Contractor agrees that the covenants and representations in Article I above are

material conditions to this contract. In the event the contracting entity receives information that the Contractor who made the stipulation required by this section is in violation thereof, the contracting entity shall review such information and give the Contractor an opportunity to respond. If the contracting entity finds that a violation has occurred, the entity shall have the right to declare the Contractor in default and/or terminate this contract for cause and procure the supplies, services or work from another source in any manner the entity deems proper. In the event of such termination, the Contractor shall pay to the entity, or the entity in its sole discretion may withhold from any amounts otherwise payable to the Contractor, the difference between the contract price for the uncompleted portion of this contract and the cost to the contracting entity of completing performance of this contract, either itself or by engaging another Contractor or Contractors. In the case of a requirement contract, the Contractor shall be liable for such difference in price for the entire amount of supplies required by the contracting entity for the uncompleted term of its contract. In the case of a construction contract, the contracting entity shall also have the right to hold the Contractor in partial or total default in accordance with the default provisions of this contract, and/or may seek debarment or suspension of the Contractor. The rights and remedies of the entity hereunder shall be in addition to, and not in lieu of, any rights and remedies the entity has pursuant to this contract or by operation of law.`

RESOLUTION OF DISPUTES

1. Except as provided in 1(a) and 1(b) below, all disputes between the City and the vendor that arise under, or by virtue of, this contract shall be finally resolved in accordance with the provisions of this section and Section 4-09 of the Rules of the Procurement Policy Board (“PPB Rules”).  This procedure shall be the exclusive means of resolving any such disputes.

(a)
This section shall not apply to disputes concerning matters dealt with in other sections of the PPB Rules or to disputes involving patents, copyrights, trademarks, or trade secrets (as interpreted by the courts of New York State) relating to proprietary rights in computer software.

(b)
For construction and construction-related services this section shall apply only to disputes about the scope of work delineated by the contract, the interpretation of contract documents, the amount to be paid for extra work or disputed work performed in connection with the contract, the conformity of the vendor’s work to the contract, and the acceptability and quality of the vendor’s work; such disputes arise when the Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner makes a determination with which the vendor disagrees.

2.
All determinations required by this section shall be clearly stated, with a reasoned explanation for the determination based on the information and evidence presented to the party making the determination.  Failure to make such determination within the time required by this section shall be deemed a non-determination without prejudice that will allow application to the next level.

3.
During such time as any dispute is being presented, heard, and considered pursuant to this section, the contract terms shall remain in full force and effect and the vendor shall continue to perform work in accordance with the contract and as directed by the Agency Chief Contracting Officer (“ACCO”) or Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner.  Failure of the vendor to continue the work as directed shall constitute a waiver by the vendor of any and all claims being presented pursuant to this section and a material breach of contract.

4.
Presentation of Dispute to Agency Head.

(a) Notice of Dispute and Agency Response.  The vendor shall present its dispute in writing (“Notice of Dispute”) to the Agency Head within the time specified herein, or, if no time is specified, within thirty (30) days of receiving written notice of the determination or action that is the subject of the dispute.  This notice requirement shall not be read to replace any other notice requirements contained in the contract.  The Notice of Dispute shall include all the facts, evidence, documents, or other basis upon which the vendor relies in support of its position, as well as a detailed computation demonstrating how any amount of money claimed by the vendor in the dispute was arrived at.  Within thirty (30) days after receipt of the complete Notice of Dispute, the ACCO or, in the case of construction or construction-related services, the Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner, shall submit to the Agency Head all materials he or she deems pertinent to the dispute. Following initial submissions to the Agency Head, either party may demand of the other the production of any document or other material the demanding party believes may be relevant to the dispute. The requested party shall produce all relevant materials that are not otherwise protected by a legal privilege recognized by the courts of New York State.  Any question of relevancy shall be determined by the Agency Head whose decision shall be final. Willful failure of the vendor to produce any requested material whose relevancy the vendor has not disputed, or whose relevancy has been affirmatively determined, shall constitute a waiver by the vendor of its claim.

(b) Agency Head Inquiry.  The Agency Head shall examine the material and may, in his or her discretion, convene an informal conference with the vendor and the ACCO and, in the case of construction or construction-related services, the Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner, to resolve the issue by mutual consent prior to reaching a determination.  The Agency Head may seek such technical or other expertise as he or she shall deem appropriate, including the use of neutral mediators, and require any such additional material from either or both parties as he or she deems fit.  The Agency Head’s ability to render, and the effect of, a decision hereunder shall not be impaired by any negotiations in connection with the dispute presented, whether or not the Agency Head participated therein.  The Agency Head may or, at the request of any party to the dispute, shall compel the participation of any other vendor with a contract related to the work of this contract and that vendor shall be bound by the decision of the Agency Head.  Any vendor thus brought into the dispute resolution proceeding shall have the same rights and obligations under this section as the vendor initiating the dispute.

(c) Agency Head Determination.  Within thirty (30) days after the receipt of all materials and information, or such longer time as may be agreed to by the parties, the Agency Head shall make his or her determination and shall deliver or send a copy of such determination to the vendor and ACCO and, in the case of construction or construction-related services, the Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner, together with a statement concerning how the decision may be appealed.

(d) Finality of Agency Head Decision.  The Agency Head’s decision shall be final and binding on all parties, unless presented to the Contract Dispute Resolution Board (“CDRB”) pursuant to this section. The City may not take a petition to the CDRB.  However, should the vendor take such a petition, the City may seek, and the CDRB may render, a determination less favorable to the vendor and more favorable to the City than the decision of the Agency Head.

5.
Presentation of Dispute to the Comptroller.  Before any dispute may be brought by the vendor to the CDRB, the vendor must first present its claim to the Comptroller for his or her review, investigation, and possible adjustment.

(a) Time, Form, and Content of Notice.  Within thirty (30) days of receipt of a decision by the Agency Head, the vendor shall submit to the Comptroller and to the Agency Head a Notice of Claim regarding its dispute with the agency. The Notice of Claim shall consist of (i) a brief statement of the substance of the dispute, the amount of money, if any, claimed and the reason(s) the vendor contends the dispute was wrongly decided by the Agency Head; (ii) a copy of the decision of the Agency Head, and (iii) a copy of all materials submitted by the vendor to the agency, including the Notice of Dispute.  The vendor may not present to the Comptroller any material not presented to the Agency Head, except at the request of the Comptroller.

(b) Agency Response.  Within thirty (30) days of receipt of the Notice of Claim, the agency shall make available to the Comptroller a copy of all material submitted by the agency to the Agency Head in connection with the dispute.  The agency may not present to the Comptroller any material not presented to the Agency Head, except at the request of the Comptroller.

(c) Comptroller Investigation.  The Comptroller may investigate the claim in dispute and, in the course of such investigation, may exercise all powers provided in sections 7-201 and 7-203 of the New York City Administrative Code.  In addition, the Comptroller may demand of either party, and such party shall provide, whatever additional material the Comptroller deems pertinent to the claim, including original business records of the vendor.  Willful failure of the vendor to produce within fifteen (15) days any material requested by the Comptroller shall constitute a waiver by the vendor of its claim.  The Comptroller may also schedule an informal conference to be attended by the supplier, agency representatives, and any other personnel desired by the Comptroller.

(d) Opportunity of Comptroller to Compromise or Adjust Claim.  The Comptroller shall have forty-five (45) days from his or her receipt of all materials referred to in 5(c) to investigate the disputed claim.  The period for investigation and compromise may be further extended by agreement between the vendor and the Comptroller, to a maximum of ninety (90) days from the Comptroller’s receipt of all the materials.  The vendor may not present its petition to the CDRB until the period for investigation and compromise delineated in this paragraph has expired.  In compromising or adjusting any claim hereunder, the Comptroller may not revise or disregard the terms of the contract between the parties.

6.
Contract Dispute Resolution Board.  There shall be a Contract Dispute Resolution Board composed of:

(a) the chief administrative law judge of the Office of Administrative Trials  and Hearings (“OATH”) or his/her designated OATH administrative law judge, who shall act as chairperson, and may adopt operational procedures and issue such orders consistent with this section as may be necessary in the execution of the CDRB’s functions, including, but not limited to, granting extensions of time to present or respond to submissions;

(b) the City Chief Procurement Officer (“CCPO”) or his/her designee, or in the case of disputes involving construction, the Director of the Office of Construction or his/her designee; any designee shall have the requisite background to consider and resolve the merits of the dispute and shall not have participated personally and substantially in the particular matter that is the subject of the dispute or report to anyone who so participated , and

(c) a person with appropriate expertise who is not an employee of the City.  This person shall be selected by the presiding administrative law judge from a prequalified panel of individuals, established and administered by OATH, with appropriate background to act as decision-makers in a dispute.  Such individuals may not have a contract or dispute with the City or be an officer or employee of any company or organization that does, or regularly represent persons, companies, or organizations having disputes with the City.

7.
Petition to CDRB.  In the event the claim has not been settled or adjusted by the Comptroller within the period provided in this section, the vendor, within thirty (30) days thereafter, may petition the CDRB to review the Agency Head determination.

(a) Form and Content of Petition by Vendor.  The vendor shall present its dispute to the CDRB in the form of a Petition, which shall include (i) a brief statement of the substance of the dispute, the amount of money, if any, claimed, and the reason(s) the vendor contends that the dispute was wrongly decided by the Agency Head; (ii) a copy of the decision of the Agency Head; (iii) copies of all materials submitted by the vendor to the agency; (iv) a copy of the decision of the Comptroller, if any, and (v) copies of all correspondence with, and material submitted by the vendor to, the Comptroller’s Office.  The vendor shall concurrently submit four complete sets of the Petition: one to the Corporation Counsel (Attn: Commercial and Real Estate Litigation Division), and three to the CDRB at OATH’s offices, with proof of service on the Corporation Counsel. In addition, the vendor shall submit a copy of the statement of the substance of the dispute, cited in (i) above, to both the Agency Head and the Comptroller.

(b) Agency Response. Within thirty (30) days of receipt of the Petition by the Corporation Counsel, the agency shall respond to the statement of the vendor and make available to the CDRB all material it submitted to the Agency Head and Comptroller. Three complete copies of the agency response shall be submitted to the CDRB at OATH’s offices and one to the vendor.  Extensions of time for submittal of the agency response shall be given as necessary upon a showing of good cause or, upon the consent of the parties, for an initial period of up to thirty (30) days.

(c) Further Proceedings.  The Board shall permit the vendor to present its case by submission of memoranda, briefs, and oral argument. The Board shall also permit the agency to present its case in response to the vendor by submission of memoranda, briefs, and oral argument.  If requested by the Corporation Counsel, the Comptroller shall provide reasonable assistance in the preparation of the agency’s case.  Neither the vendor nor the agency may support its case with any documentation or other material that was not considered by the Comptroller, unless requested by the CDRB.  The CDRB, in its discretion, may seek such technical or other expert advice as it shall deem appropriate and may seek, on it own or upon application of a party, any such additional material from any party as it deems fit. The CDRB, in its discretion, may combine more than one dispute between the parties for concurrent resolution.

(d) CDRB Determination.  Within forty-five (45) days of the conclusion of all submissions and oral arguments, the CDRB shall render a decision resolving the dispute.  In an unusually complex case, the CDRB may render its decision in a longer period of time, not to exceed ninety (90) days, and shall so advise the parties at the commencement of this period.  The CDRB’s decision must be consistent with the terms of the contract.  Decisions of the CDRB shall only resolve matters before the CDRB and shall not have precedential effect with respect to matters not before the CDRB.

(e) Notification of CDRB Decision.  The CDRB shall send a copy of its decision to the vendor, the ACCO, the Corporation Counsel, the Comptroller, the CCPO, the Office of Construction, the PPB, and, in the case of construction or construction-related services, the Engineer, Resident Engineer, Engineering Audit Officer, or other designee of the Commissioner. A decision in favor of the vendor shall be subject to the prompt payment provisions of the PPB Rules. The Required Payment Date shall be thirty (30) days after the date the parties are formally notified of the CDRB’s decision.

(f) Finality of CDRB Decision. The CDRB’s decision shall be final and binding on all parties.  Any party may seek review of the CDRB’s decision solely in the form of a challenge, filed within four months of the date of the CDRB’s decision, in a court of competent jurisdiction of the State of New York, County of New York pursuant to Article 78 of the Civil Practice Law and Rules.  Such review by the court shall be limited to the question of whether or not the CDRB’s decision was made in violation of lawful procedure, was affected by an error of law, or was arbitrary and capricious or an abuse of discretion.  No evidence or information shall be introduced or relied upon in such proceeding that was not presented to the CDRB in accordance with Section 4-09 of the PPB Rules.

8.
Any termination, cancellation, or alleged breach of the contract prior to or during the pendency of any proceedings pursuant to this section shall not affect or impair the ability of the Agency Head or CDRB to make a binding and final decision pursuant to this section.

PARTICIPATION BY MINORITY-OWNED AND WOMEN-OWNED BUSINESS (M/WBE) ENTERPRISES IN CITY PROCUREMENT

NOTICE TO ALL PROSPECTIVE CONTRACTORS

ARTICLE I.
M/WBE PROGRAM

Local Law No. 129 of 2005 added Section 6-129 to the Administrative Code of the City of New York.  The local law creates a program for participation by minority-owned and women-owned business enterprises (MBEs and WBEs) in City procurement.  As stated in the Section 6-129, the intent of the program is to address the impact of discrimination on the City’s procurement process, and to promote the public interest in avoiding fraud and favoritism in the procurement process, increasing competition for City business, and lowering contract costs.  The contract provisions contained herein are made pursuant to Local Law 129, and the rules of the Department of Small Business Services (DSBS) promulgated thereunder.

Article I, Part A, below, sets forth provisions related to the participation goals for construction and professional services contracts.

Article I, Part B, below, sets forth miscellaneous provisions related to the M/WBE program.

PART A

PARTICIPATION GOALS FOR CONSTRUCTION

AND PROFESSIONAL SERVICES CONTRACTS

1.
The target subcontracting percentage applicable to this contract is set forth on Schedule A if this is a solicitation for a construction contract, and on a separate notice if this is a solicitation for professional services.  

The “target subcontracting percentage” is the percentage of the total contract which Agency anticipates that the prime contractor for this contract would in the normal course of business award to one or more subcontractors for amounts under $1 million.  A prospective contractor may seek a full or partial pre-award waiver of the target subcontracting percentage in accordance with Local Law 129 and Part A, Section 9 below.

2.
The participation goals established for this contract are set forth on Schedule A if this is solicitation for a construction contract, and on a separate notice if this is a solicitation for professional services.

Participation goal percentages are percentages of the total dollar value of all subcontracts under this Agreement for amounts under $1 million.

3.
If participation goals have been established for this contract, Contractor agrees or shall agree as a material term of the Agreement that, with respect to the total amount of the Agreement to be awarded to one or more subcontractors pursuant to subcontracts for amounts under $1 million, Contractor shall be subject to the participation goals, unless the goals are modified by Agency in accordance with Local Law 129 and Part A, Section 10 below.

4.
If participation goals have been established for this contract, a prospective contractor shall be required to submit with its bid or proposal, as applicable, a utilization plan indicating: (a) the percentage of work it intends to subcontract; (b) the percentage of work it intends to award to subcontractors for amounts under $1 million; (c) in cases where the prospective contractor intends to award subcontracts for amounts under $1 million, a description of the type and dollar value of work designated for participation by MBEs and/or WBEs; and (d) the time frames in which such work by MBEs and/or WBEs is scheduled to begin and end.  In the event that this utilization plan indicates that the bidder or proposer, as applicable, does not intend to award the target subcontracting percentage, the bid or proposal, as applicable, shall be deemed non-responsive, unless Agency has granted the bidder or proposer, as applicable, a pre-award waiver of the target subcontracting percentage in accordance with Local Law 129 and Part A, Section 9 below.

5.
Where a contractor utilization plan has been submitted, the Contractor shall, within 30 days of issuance by Agency of a notice to proceed, submit a list of proposed persons or entities to which it intends to award subcontracts within the subsequent 12 months.  In the case of multi-year contracts, such list shall also be submitted every year thereafter.  In the event that the Contractor’s selection of a subcontractor is disapproved, the Contractor shall have a reasonable time to propose alternate subcontractors.

6.
Where a contractor utilization plan has been submitted, the Contractor shall, with each voucher for payment, and/or periodically as Agency may require, submit statements, certified under penalty of perjury, which shall include, but not be limited to, the total amount paid to subcontractors (including subcontractors that are not MBEs or WBEs); the names, addresses and contact numbers of each MBE or WBE hired as a subcontractor pursuant to such plan as well as the dates and amounts paid to each MBE or WBE.  The Contractor shall also submit, along with its voucher for final payment, the total amount paid to subcontractors (including subcontractors that are not MBEs or WBEs); and a final list, certified under penalty of perjury, which shall include the name, address and contact information of each subcontractor that is an MBE or WBE hired pursuant to such plan, the work performed by, and the dates and amounts paid to each.

7.
If payments made to, or work performed by, MBEs or WBEs are less than the amount specified in the Contractor’s utilization plan, Agency shall take appropriate action, in accordance with Local Law 129 and Article II below, unless the Contractor has obtained a modification of its utilization plan in accordance with Local Law 129 and Part A, Section 10 below.

8.
Where a contractor utilization plan has been submitted, and the Contractor requests a change order the value of which exceeds 10 percent of the Agreement, Agency shall establish participation goals for the work to be performed pursuant to the change order.

9.
Pre-award waiver of target subcontracting percentage.  Agency may grant a full or partial waiver of the target subcontracting percentage to a bidder or proposer, as applicable, who demonstrates—before submission of the bid or proposal—that it has legitimate business reasons for proposing the level of subcontracting in its utilization plan.  In making its determination, Agency shall consider factors that shall include, but not be limited to, whether the bidder or proposer, as applicable, has the capacity and the bona fide intention to perform the contract without any subcontracting, or to perform the contract without awarding the amount of subcontracts for under one million dollars represented by the target subcontracting percentage.  In making such determination, Agency may consider whether the utilization plan is consistent with past subcontracting practices of the bidder or proposer, as applicable, and whether the bidder or proposer, as applicable, has made good faith efforts to identify portions of the contract that it intends to subcontract.

10.
Modification of utilization plans.  The Contractor may request modification of its utilization plan after the award of this contract.  Agency may grant such request if it determines that the Contractor has established, with appropriate documentary and other evidence, that it made all reasonable, good faith efforts to meet the goals set by Agency for the contract.  In making such determination, Agency shall consider evidence of the following efforts, as applicable, along with any other relevant factors:

(a)
The Contractor advertised opportunities to participate in the contract, where appropriate, in general circulation media, trade and professional association publications and small business media, and publications of minority and women’s business organizations;

(b)
The Contractor provided notice of specific opportunities to participate in the contract, in a timely manner, to minority and women’s business organizations;

(c)
The Contractor sent written notices, by certified mail or facsimile, in a timely manner, to advise MBEs and WBEs that their interest in the contract was solicited;

(d)
The Contractor made efforts to identify portions of the work that could be substituted for portions originally designated for participation by MBEs and/or WBEs in the contractor utilization plan, and for which the Contractor claims an inability to retain MBEs or WBEs;

(e)
The Contractor held meetings with MBEs and/or WBEs prior to the date their bids or proposals were due, for the purpose of explaining in detail the scope and requirements of the work for which their bids or proposals were solicited;

(f)
The Contractor made efforts to negotiate with MBEs and/or WBEs as relevant to perform specific subcontracts; 

(g)
Timely written requests for assistance made by the Contractor to Agency’s M/WBE liaison officer and to DSBS;

(h)
Description of how recommendations made by DSBS and Agency were acted upon and an explanation of why action upon such recommendations did not lead to the desired level of participation of MBEs and/or WBEs.

Agency’s M/WBE officer shall provide written notice to the Contractor of the determination.

11.
If participation goals have been established for this contract, Agency shall evaluate and assess the Contractor’s performance in meeting those goals, and such evaluation and assessment shall become part of the Contractor’s overall contract performance evaluation.

PART B
Miscellaneous
1.
The Contractor shall take notice that, if this solicitation requires the establishment of a contractor utilization plan, the resulting contract may be audited by DSBS to determine compliance with Section 6-129.  6-129(e)(10).  Furthermore, such resulting contract may also be examined by the City’s Comptroller to assess compliance with the contractor utilization plan.

2.
Directories of certified MBEs and WBEs are available on DSBS’s website at www.nyc.gov/sbs and at DSBS’s office located at 110 William Street, 2d Floor, New York, NY 10038.

3.
DSBS is available to assist contractors and potential contractors in determining the availability of MBEs and WBEs to participate as subcontractors, and in identifying opportunities that are appropriate for participation by MBEs and WBEs in contracts.

4.
Prospective contractors are encouraged to enter into joint ventures with MBEs and WBEs.

ARTICLE II.
ENFORCEMENT

1.
If Agency determines that a bidder or proposer, as applicable, has, in relation to this procurement, violated Section 6-129 or the DSBS rules promulgated pursuant to Section 6-129, Agency may disqualify such bidder or proposer, as applicable, from competing for this contract and the agency may revoke such bidder’s or proposer’s prequalification status, if applicable.

2.
Whenever Agency believes that the Contractor or a subcontractor is not in compliance with Section 6-129 or the DSBS rules promulgated pursuant to Section 6-129, or any provision of this contract that implements Section 6-129, including, but not limited to any contractor utilization plan, Agency shall send a written notice to the Contractor describing the alleged noncompliance and offering an opportunity to be heard.  Agency shall then conduct an investigation to determine whether such Contractor or subcontractor is in compliance.

3.
In the event that the Contractor has been found to have violated Section 6-129, the DSBS rules promulgated pursuant to Section 6-129, or any provision of this contract that implements this Section 6-129, including, but not limited any contractor utilization plan, Agency may determine that one of the following actions should be taken:

(a) entering into an agreement with the Contractor allowing the Contractor to cure the violation;

(b) revoking the contractor's pre-qualification to bid or make proposals for future contracts;

(c) making a finding that the contractor is in default of the contract;

(d) terminating the contract;

(e) declaring the contractor to be in breach of contract;

(f) withholding payment or reimbursement;

(g) determining not to renew the contract;

(h) assessing actual and consequential damages;

(i) assess liquidated damages or reduction of fees, provided that liquidated damages may be based on amounts representing costs of delays in carrying out the purposes of the program established by Section 6-129, or in meeting the purposes of the contract, the costs of meeting utilization goals through additional procurements, the administrative costs of investigation and enforcement, or other factors set forth in the contract; 

(j) exercise rights under the contract to procure goods, services or construction from another contractor and charge the cost of such contract to the contractor that has been found to be in noncompliance; or

(k) take any other appropriate remedy.

4.
Whenever Agency has reason to believe that an MBE or WBE is not qualified for certification, or is participating in a contract in a manner that does not serve a commercially useful function (as defined in Section 6-129), or has violated any provision of Section 6-129, Agency shall notify the commissioner of DSBS who shall determine whether the certification of such business enterprise should be revoked.

5.
Statements made in any instrument submitted to Agency pursuant to Section 6-129 shall be submitted under penalty of perjury and any false or misleading statement or omission shall be grounds for the application of any applicable criminal and/or civil penalties for perjury. The making of a false or fraudulent statement by an MBE or WBE in any instrument submitted pursuant to Section 6-129 shall, in addition, be grounds for revocation of its certification.

6.
The Contractor's record in implementing its contractor utilization plan shall be a factor in the evaluation of its performance.   Whenever a contracting agency determines that a contractor's compliance with a contractor utilization plan has been unsatisfactory, the agency shall, after consultation with the city chief procurement officer, file an advice of caution form for inclusion in VENDEX as caution data.
ENCLOSURE 1
ELECTRONIC FUNDS TRANSFER AND LINK TO ENROLLMENT FORM
A.  In accordance with Section 6-107.1 of the New York City Administrative Code, the Contractor agrees to accept payments under this Agreement from the City by electronic funds transfer.  An electronic funds transfer is any transfer of funds, other than a transaction originated by check, draft or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument or computer or magnetic tape so as to order, instruct or authorize a financial institution to debit or credit an account.  Prior to the first payment made under this Agreement, Contractor shall designate one financial institution or other authorized payment agent and shall complete the “EFT Vendor Payment Enrollment Form” in order to provide the Commissioner of Finance with information necessary for Contractor to receive electronic funds transfer payments through the designated financial institution or authorized payment agent.  

Note:  Click on the PDF icon below to retrieve and then print the ”EFT Vendor Payment Enrollment Form”.


[image: image2.emf]Acrobat Document


The crediting of the amount of a payment to the appropriate account on the books of a financial institution or other authorized payment agent designated by the Contractor shall constitute full satisfaction by the City for the amount of the payment under this agreement.  The account information supplied by the Contractor to facilitate the electronic funds transfer shall remain confidential to the fullest extent provided by law.

B.  The agency head may waive the application of the requirements herein to payments on contracts entered into pursuant to §315 of the City Charter.  In addition, the Commissioner of the Department of Finance and the Comptroller may jointly issue standards pursuant to which the contracting agency may waive the requirements hereunder for payments in the following circumstances: (i) for individuals or classes of individuals for whom compliance imposes a hardship; (ii) for classifications or types of checks; or (iii) in other circumstances as may be necessary in the interest of the City.  
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ENCLOSURE 2
LOCAL LAW 34:  DOING BUSINESS DATA FORM AND LINK TO FORM 

Pension Investments

What is the purpose of this Data Form? 

To collect accurate, up-to-date identification information about entities that have business dealings with the City of New York in order to comply with Local Law 34 of 2007 (LL 34), the recently passed campaign finance reform law.  LL 34 limits municipal campaign contributions from principal officers, owners and senior managers of entities doing business with the City and mandates the creation of a Doing Business Database to allow the City to enforce the law.  The information requested in this Data Form must be provided, regardless of whether the entity or the people associated with it make or intend to make campaign contributions.  No sensitive personal information collected will be disclosed to the public.
Why have I received this Data Form? What entities are considered to have business dealings with the City?

All contracts for, or related to, the investment of assets of the City’s pension systems, including contracts for public market investments, alternative investments, and real estate investments, are considered business dealings with the City and are covered by LL 34, as are investment consultant contracts.  You have received this Data Form because your firm has such business dealings with the City.  You may also receive similar Data Forms if your firm participates in other transactions that are or will be covered by LL 34, such as contracts for goods, services and construction; concessions; franchises; grants; economic development agreements; land use actions and real property transactions.

What individuals are considered to be doing business with the City?

The principal officers, owners and certain senior managers of entities listed in the Doing Business Database are themselves considered to be doing business with the City and will also be included in the Database.

· Principal Officers are the Chief Executive Officer (CEO), Chief Financial Officer (CFO) and Chief Operating Officer (COO), or their functional equivalents.  See the Data Form for examples of titles that apply.

· Principal Owners are individuals who own or control 10% of more of the entity.  This includes stockholders, partners and anyone else with an ownership or controlling interest in the entity.

· Senior Managers include anyone who, either by job title or actual duties, has substantial discretion and high-level oversight regarding the solicitation, letting or administration of any covered transaction with the City.  You must list at least one Senior Manager, or your Data Form will be considered incomplete.

Will the information on this Data Form be available to the public?

The names and titles of the officers, owners and senior managers reported on the Data Form will be made available to the public, as will information about the entity itself.  However, personal identifying information, such as home address, home phone and date of birth, will not be disclosed to the public, and home address and phone number information will not be used for communication purposes.
I have already completed a Doing Business Data Form; do I have to submit another one?

Yes. An entity is required to submit a Doing Business Data Form each time it enters into a transaction considered a business dealing with the City.  However, the Data Form has both a Change option, which requires only information that has changed since the last Data Form was filed, and a No Change option. No entity should have to fill out the entire Data Form more than once.

If you have already submitted a Data Form for another transaction type covered by LL 34 (such as an economic development agreement) and this is the first time you are completing a Data Form for a pension-related contract, please select the Change option and complete Section 4 (Senior Pension Investment Contract Managers).
I provided some of this information on the VENDEX Questionnaire.  Do I have to provide it again? 

Although the Doing Business Data Form and the VENDEX Questionnaire request some of the same information, they serve entirely different purposes.  In addition, the Data Form requests information concerning senior managers, which is not part of the VENDEX Questionnaire.
No one in my organization plans to contribute to a candidate; do I have to fill out this Data Form?

Yes.  All entities are required to return this Data Form with complete and accurate information, regardless of the history or intention of the entity or its officers, owners or senior managers to make campaign contributions.  The Doing Business Database must be complete so that the Campaign Finance Board can verify whether future contributions are in compliance with the law.  
How does a person remove him/herself from the Doing Business Database?
Any person who believes that s/he should not be listed may apply for removal from the Database by submitting a Removal Request.  Reasons that a person would be removed include his/her no longer being the principal officer, owner or senior manger of the entity, or the entity no longer doing business with the City.  Entities may also update their database information by submitting an update form.  These forms are available online at www.nyc.gov/mocs (once there, click MOCS Programs) or by calling 212-788-8104.

How long will an entity and its officers, owners and senior managers remain listed on the Doing Business Database?

Entities that hold contracts for, or related to, the investment of pension funds are considered to be doing business with the City from the time of presentation of an investment opportunity or the submission of a proposal, whichever is earlier, until one year after the end of the contract.  

What are the new campaign contribution limits for people doing business with the City? 
Contributions to City Council candidates are limited to $250 per election cycle; $320 to Borough President candidates; and $400 to candidates for citywide office.  Please contact the NYC Campaign Finance Board for more information at www.nyccfb.info, or 212-306-7100.

If you have any questions about the Data Form, please contact Anthony Dell’Olio at 212-669-2867 or adellol@comptroller.nyc.gov.



Doing Business Data Form can be accessed by hitting the CTRL key and CLICK to follow the link below.


http://www.comptroller.nyc.gov/bureaus/bam/pdfs/Doing_Business_Data_Form.pdf
Your completed Data Form must be returned to the mailbox below.

DataForm@comptroller.nyc.gov
ENCLOSURE 3

MINORITY AND WOMEN OWNED BROKERAGE INITIATIVE 

Comptroller John C. Liu, on behalf of the New York City Board of Education Retirement System, New York City Employees’ Retirement System, New York City Fire Department Pension Fund, New York City Police Pension Fund and the New York City Teachers’ Retirement System (the “Systems”), is pleased to announce the creation of a Minority and Women Owned Brokerage Initiative.

The Systems, through this initiative, are seeking to provide opportunities for brokers that are qualified to execute trades on behalf of the Systems’ investment managers.  

The Office of the Comptroller issued a Request for Expression of Interest (“RFEI”) to identify qualified minority and women owned brokerage firms and evaluated firms based on the criteria below.
· Employment of experienced institutional traders

· Maintenance of adequate insurance

· NASD registration (Now know as the Financial Industry Regulatory Authority) 

· Existing relationships with clearing brokers

· Existing institutional clients 

· Net Capital 

The Office of the Comptroller, in consultation with the Boards of Trustees of the Funds/Systems, selected the firms listed below to participate in this initiative. 
	1. Blaylock Robert Van LLC

2. Bley Investment Group

3. BOE Securities

	4. Cabrera Capital  Markets

	5. Cheevers & Co 

	6. Divine Capital 

	7. East West Securities

	8. Finacorp Securities 

	9. Gardner Rich 

	10. Greentree Brokerage Services

	11. GRW Capital Corp 

	12. Guzman & Company

	13. Ivy Securities 

	14. Jackson Securities

	15. Loop Capital Markets

	16. MR Beal & Co

	17. M. Ramsey King Securities Inc

	18. Magna Securities 

	19. Melvin Securities

	20. Montrose Securities

	21. MultiTrade Securities 

	22. Muriel Siebert 

	23. Pacific American Securities 

	24. Reynolds Securities 

	25. Samuel A. Ramirez

	26. Sturdivant & Co

	27. Toussaint Capital Partners

	28. Utendahl Capital Partners 

	29. Williams Capital  


Since July 1, 2008, subject to the manager’s obligation to obtain best execution, each manager is expected to include these firms in executing trades on behalf of the Systems and is expected to make every effort to achieve the following overall utilization goals:

	Goal
	5%
	10%
	20%
	25%
	30%

	Domestic Equity
	
	
	
	√
	

	International Equity
	
	
	√
	
	

	Fixed Income
	
	
	
	
	

	Government & Agencies
	
	
	
	
	√

	Mortgages
	
	√
	
	
	

	Domestic Corporate
	
	
	√
	
	

	Yankees
	√
	
	
	
	


Monitoring/Reporting Requirements

At the end of each month for the previous month’s activity: 

Bank of New York Mellon will report directly to us each manager’s trading activity with the pool firms.  A sample of the Bank of New York Mellon report will be available on line.  Questions regarding this report should be directed to your client service contact at Bank of New York Mellon.

Managers must resolve any discrepancies with the Bank of New York Mellon as soon as possible but no later than the tenth business day following receipt of the audited activity report form the Bank of New York Mellon. 
Fixed income managers “commissions” will be calculated on the settlement amount of the trade.
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INVESTMENT MANAGEMENT AGREEMENT


Investment Management Agreement, dated as of __________ (the “Agreement”) by and between the Comptroller of The City of New York (the “Comptroller”)  as Comptroller and Custodian of the funds of the New York City Retirement Systems (the “Systems”), acting on behalf of the Systems, and such  additional System(s), fund(s) or accounts as may be designated in writing from time to time by the Comptroller with the concurrence of the Manager (collectively, the “Systems”); and Name of firm a corporation organized under the laws of state the State, having its office and principal place of business at address (the “Manager”). 


R E C I T A L S:
WHEREAS, the Boards of Trustees of the Systems (the “Boards”) have by resolution delegated to the Comptroller the authority to invest funds of the Systems; and

WHEREAS, the Comptroller, acting on behalf of the Systems, issued a Request for Proposals on __________ for the investment management services referred to herein; and

WHEREAS, the proposal submitted by the Manager has been considered by the Comptroller and the Boards and found to fulfill the requirements of the Systems; 

NOW, THEREFORE, the parties agree as follows: 
1. DEFINITIONS

As used in this Agreement, the terms set forth below shall have the following meanings unless the context clearly requires otherwise:
1.1. “Advisers Act” shall mean the Investment Advisers Act of 1940, as amended.

1.2. “Business Day” shall mean a day on which the New York Stock Exchange is open.

1.3. “City” shall mean The City of New York.

1.4. “Comptroller” shall mean the Comptroller of The City of New York or authorized designees.
1.5. “Custodian” shall mean the party with whom the Comptroller contracts on behalf of the Systems to maintain possession and custody of Securities delivered to it from time to time that are owned by the Systems.

1.6. “ERISA” shall mean the Employees Retirement Income Security Act of 1974, as amended, and the regulations of the United States Department of Labor issued pursuant thereto.

1.7. “Investment Guidelines” shall mean the investment guidelines issued in writing from time to time by the Comptroller for each Portfolio or for all Portfolios managed hereunder, as the case may be, which are incorporated by reference into this Agreement.  

1.8.  “Portfolio” shall mean an account designated by the Comptroller for each System to be established with the Custodian as directed by the Comptroller, consisting of:

(i) Those Securities of a System which are designated from time to time by the Comptroller to be subject to the terms and conditions of this Agreement; (ii) Those Securities purchased by, transferred to, or otherwise acquired by the Manager for a System pursuant to this Agreement; (iii) Those Securities issued as a dividend or distribution with respect to Securities held in a Portfolio; (iv) Cash of a System which is designated from time to time by the Comptroller to be subject to the terms and conditions of this Agreement; (v) Cash proceeds from the sale, redemption or other disposition of Securities of a System that are sold, redeemed or otherwise disposed of by the Manager pursuant to this Agreement; (vi) Dividend income from Securities referred to in clauses (i), (ii), and (iii) of this paragraph; and (vii) interest income from Securities referred to in clauses (i), (ii) and (iii) of this paragraph.
Each designation pursuant to clause (i) above and each allocation pursuant to clause (iv) above shall be delivered in writing to the Manager and the Custodian.  The Comptroller may designate one or more Portfolios for each System.

1.9. “Securities” shall mean and include any of the following that are permitted by the Investment Guidelines: U.S. and international equity securities (including common stock and preferred stock); cash and cash equivalents, e.g., short‑term fixed income investments, long‑term debt securities (including, without limitation, domestic and foreign government bonds, corporate bonds, convertible bonds, mortgages and mortgage-backed securities), and any other security that may be approved by the Comptroller in writing.

1.10. “Systems” shall mean the retirement systems, funds and accounts identified on page one of this Agreement, and such additional retirement systems, funds and accounts as may be designated in writing from time to time by the Comptroller with the concurrence of the Manager.
2. SCOPE OF AGREEMENT  
The Comptroller, acting for the Boards, hereby appoints the Manager as investment manager of the Portfolios for the purposes of investing and reinvesting assets of the Systems identified by the Comptroller as subject to this Agreement.  The Manager accepts its appointment.  The Manager agrees to provide such investment management services in accordance with the terms and conditions of this Agreement.  Under the direction of the Comptroller, acting on behalf of the Systems, such services shall include, but not be limited to, the following: (i) acquisition, management and disposition of assets of the Portfolios; (ii) management of the Portfolios using an investment strategy that is consistent with and likely to achieve the investment objectives stated in the Investment Guidelines; (iii) advice on market conditions, including positive and negative trends, and other security-related issues, such as corporate actions; (iv) providing reports to the Comptroller and the Systems as requested; (v) attendance at investment committee or other meetings of the  Board(s)  and meetings with Comptroller investment staff, as requested; and (vi) special services as requested by Comptroller staff or the Boards, including but not limited to, training, conferences, research and reports as the Manager normally and customarily furnishes to its ERISA and other public retirement fund clients. 

An Officer and/or the Portfolio Manager of the Manager shall be available during the Manager’s regular business hours to furnish advice or report to the Comptroller or the Boards with respect to the matters covered by this Agreement.
3. MANAGEMENT OF ASSETS

3.1. Discretionary Investment.
3.1.1. The Manager shall invest and reinvest Portfolio assets in accordance with the Investment Guidelines and other provisions of this Agreement. Except as otherwise provided in this Agreement, the Manager shall have full discretion in managing the Portfolios.  In the event the Comptroller amends the Investment Guidelines, the Manager agrees to be bound by any such amendments upon receipt of written notice from the Comptroller and to acknowledge such amendments in writing. 

3.1.2. Notwithstanding the Manager’s discretionary investment authority, the Comptroller may direct the Manager in writing from time to time to sell any Security in a Portfolio or to purchase any Security with available funds.  Upon receipt of such direction, the Manager shall arrange such purchase or sale and instruct the Custodian to receive or deliver the Security against payment.  The Manager shall have no duty to question any such instruction from the Comptroller concerning such purchase or sale.

3.1.3. Prior to purchasing a Security, the Manager shall determine if there is sufficient cash or cash equivalents in a Portfolio to make such purchase.

3.1.4. Anything contained in this Agreement to the contrary notwithstanding, the Manager shall not be liable for any act or omission by the Custodian or the Comptroller, including trades directed by the Comptroller pursuant to paragraph 3.1.2, except to the extent that the Manager has itself violated its duties and obligations hereunder or as applicable law otherwise provides. 
3.2. Custody.  All transactions authorized by this Agreement shall be executed through the Custodian, who shall retain sole possession of, and have complete custodial responsibility for, all assets of the Portfolios.  The Manager shall not, under any circumstances, have custody of any assets of the Portfolios. 
3.3. Settlement.  All transactions authorized by this Agreement shall be effected through the  Custodian.  The Manager shall provide the Custodian  with such trade information as the Custodian may require to effect settlement, within the timeframes as the Custodian may designate..
3.4. Monthly Reconciliation The Manager shall review all performance and other reports provided to it by the Custodian with respect to the assets in the Portfolios, and notify the Comptroller monthly in writing of any errors or discrepancies.  The Manager shall cooperate with the Custodian in reconciling such errors or discrepancies each month. 

3.5. Brokerage.  Purchases and sales of Securities for the Portfolio(s) shall be made on the basis of best execution through brokers selected by the Manager but not affiliated with the Manager.  Notwithstanding the foregoing, the Comptroller may designate from time to time brokers who provide goods, services and credits to the Systems. The Manager may use a broker designated by the Comptroller when the Comptroller determines that (i) such broker can effect the transaction that the Manager recommends at a competitive price, and (ii) any goods, services or credits provided by such broker are for the benefit of the Systems. 

3.6. Proxy Issues and Capital Actions.  The Manager shall furnish recommendations to the Comptroller with respect to proxy issues, tender offers, mergers and other capital actions relating to securities in or proposed for the Portfolios. The Manager is not responsible for casting votes for proxy issues.  Unless otherwise instructed by the Comptroller, the Manager shall implement its recommendations by instructing the Custodian with respect to tender offers, mergers, and other capital actions. 

3.7. Legal Requirements.  All activities undertaken by the Manager under this Agreement shall be in compliance with all requirements that any federal, state, local, foreign or international law or regulation may impose with respect to the subject matter of or transactions contemplated by this Agreement (“Legal Requirements”), including, without limitation, all transactions involving the assets in the Portfolios.  The Manager shall cooperate with and promptly furnish information to the Comptroller regarding such Legal Requirements.  All provisions required by such Legal Requirements to be included in this Agreement are hereby incorporated by reference.  
3.8. Risk Management and Compliance Monitoring.  The Manager shall maintain risk management and oversight policies and procedures designed to ensure compliance with the Investment Guidelines and other Legal Requirements (as defined in Section 3.7). The Manager shall immediately provide a written report to the Comptroller’s Chief Investment Officer whenever the Manager becomes aware that any activity unauthorized under this Agreement or under applicable law and regulation occurs in connection with this Agreement, specifying the event(s), the measures taken to rectify the effects, and the timeframe for undertaking such resolution.  The Manager shall certify on a quarterly basis that all Portfolio investments for the quarter were in compliance with the Investment Guidelines, and shall note any exceptions. 

3.9.  Cash Balances. The Manager acknowledges that the Custodian is instructed by the Comptroller to invest all idle cash balances in the short‑term investment fund managed by the Custodian unless the Comptroller specifically authorizes otherwise.

3.10. Monthly Portfolio Activity. The Manager shall submit a written report within twenty-one (21) calendar days after the end of each month summarizing the activity in each Portfolio for the preceding month. Such report shall include the following information as of the last Business Day of such month, unless otherwise specified in this paragraph: (i) an alphabetical list of each Security held in each Portfolio, (ii) the number of units of each Security held in each Portfolio, (iii) the market price per unit of each Security,  (iv) the total market value of each Security, (v) the Securities purchased and sold for each Portfolio during such month, (vi) the amount and percent of assets invested in equity Securities and in non‑equity Securities for each Portfolio, including such amounts invested by the Custodian pursuant to section 3.9, (vii) the performance of each Portfolio for such month and calendar quarter, (viii) any goods, services or credits received as soft dollars or brokerage rebates, and (ix) the discrepancies, if any, between the information supplied by the Custodian and the records of the Manager for such month and calendar quarter (which discrepancies shall be reconciled by the Manager by no later than five (5) Business Days after receiving the Custodian's report).

3.11. Reports.  The Manager shall submit to the Comptroller such additional written reports  and accountings as the Comptroller may request from time to time.  Such reports and accountings may be required in electronic format, as specified by the Comptroller.
4. 
CONFIRMATIONS
4.1
 The Manager shall arrange for the delivery of copies of all brokerage confirmations to the relevant System.


4.2 All such confirmations shall contain the relevant Custodian account number for the relevant System.

4.3 The Comptroller shall give the Manager prompt written notice of the selection or removal of any Custodian as well as any change in the list of offices to which copies of brokerage confirmations are to be delivered.

5.
REPRESENTATIONS

5.1 The Manager represents and warrants that (i) it is registered under the Advisers Act and shall maintain its registration continuously during the term of this Agreement, and that it has delivered its Form ADV, including a written disclosure statement, to the Comptroller containing information required by the Brochure Rule (17 CFR 275.204.3) not less than forty-eight (48) hours prior to the execution of this Agreement by the parties, or (ii) it is a bank or trust company as defined in the Advisers Act, and shall remain so throughout this Agreement and is therefore exempt from such requirements.  Failure to maintain registration under the Advisers Act shall be cause for immediate termination.
5.2 Copies of any amendments to Form ADV or other disclosure forms that the Manager is required to file with the Securities and Exchange Commission in compliance with Rule 204-1(b) under the Advisers Act shall be sent to the Comptroller within five (5) business days of such filing.
5.3 The Manager represents and warrants that it has full power and authority to enter into this Agreement. 

5.4 The Manager and its employees or agents responsible for discharging the Manager's duties and obligations under this Agreement are and will be individuals experienced in the performance of the various functions contemplated by this Agreement.  The Manager represents and warrants that none of such individuals has been convicted of any felony, found liable in a civil or administrative proceeding, pleaded no contest, or agreed to any consent decree with respect to any matter involving breach of trust, breach of fiduciary duty, fraud, violation of any federal or state securities law or the NASD Code of Conduct, or bankruptcy law violation.  In accordance with the requirements of the Systems’ Ethics and Compliance Policy (as defined in Section 14 of this Agreement), the Manager shall immediately notify the Comptroller if this representation and warranty is no longer accurate.

6.
STANDARD OF CARE

6.1
The Manager acknowledges that this Agreement places it in a fiduciary relationship with the Comptroller and the Systems. As such, in performing its duties and responsibilities under this Agreement, the Manager shall exercise at all times the diligence and standard of care that is the highest to which any of the following is subject:

(i.) a professional fiduciary;
(ii.) a prudent expert acting with the competence, care, skill, prudence and diligence prevailing in the investment management industry and acting on behalf  of a like enterprise with like aims; or

(iii.) a fiduciary under § 404 of ERISA or, if such law is enacted, any other similar law that may impose a higher or comparable standard.
6.2 The Manager shall cause all of its employees, agents and subcontractors to exercise the same standard of care indicated in Section 6.1.

6.3
 The Manager shall be liable to the Comptroller, the Systems and the City for any loss that arises from any failure by the Manager or its employees, agents or subcontractors to exercise this standard of care. 
7.
TERM OF AGREEMENT

This Agreement shall be effective as of the date first above written and shall remain in effect through _________, subject to earlier termination as provided herein. At the option of the Comptroller, this Agreement may be renewed for one (1) or more additional renewal periods, provided that the aggregate of such renewal periods does not exceed six (6) years. Any renewal of this Agreement shall be exercised by notice from the Comptroller to the Manager not less than thirty-five (35) days prior to the commencement of such renewal period.

8. 
EARLY TERMINATION
8.1
The Comptroller may terminate this Agreement without cause at any time upon not less than thirty (30) days prior written notice to the Manager. The Comptroller may terminate this Agreement at any time upon five (5) days written notice to the Manager if: (i) the Manager  failed to comply with any term or condition of this Agreement, or (ii) for the reasons described in Section 8.2 (although this Agreement shall be deemed automatically terminated without written notice upon the occurrence of an event described in Section 8.2(ii), Section 15, Section 18 or Section 24.8 and any such termination will be deemed “for cause”.  

8.2
The Manager agrees to notify the Comptroller if any of the following events occur with respect to itself: (i) the Manager fails to maintain insurance described in Section 10; (ii) a decree or order (x) for relief is entered in respect of the Manager by a court having jurisdiction in an involuntary case under the federal bankruptcy laws, as now or hereafter constituted, or any other applicable federal or state bankruptcy, banking, insolvency or other similar law, or (y) appointing a receiver, liquidator, assignee, custodian, trustee, sequestrator (or other similar official) of the Manager or of any substantial part of its property, or (z) ordering the winding up or liquidation of its affairs, and the continuance of any such decree or order unstayed and in effect for a period of ninety (90) consecutive days; or (iii) the Manager commences a voluntary case under the federal bankruptcy laws, as now or hereafter constituted, or any other applicable federal or state bankruptcy, banking, insolvency or other similar law, or consents to the entry of an order for relief in an involuntary case under any such laws, or appointment of a receiver, liquidator, assignee, custodian, trustee, sequestrator (or other similar official) of the Manager or of any substantial part of its property, or makes an assignment for the benefit of creditors, or admits in writing its inability to pay its debts generally as they become due, or takes any corporate action in furtherance of any such action. In the event of (i)  or (iii) above, the Comptroller shall have the right to terminate this Agreement for cause pursuant to this Section. In the event of (ii) above, this Agreement shall be deemed automatically terminated for cause without written notice.  
8.3
Early termination by the Comptroller with or without cause shall be without payment of any penalty and shall not create any liability for the Comptroller or any System. In the event this Agreement is terminated for any reason, the Manager shall receive pro rata payment for its services, up to the date of termination of this Agreement, subject to audit by the Comptroller and the Comptroller's right to (i) recover Fees (as defined in Section 9) and expenses which may have been improperly paid hereunder or (ii) withhold payment to the Manager for the purpose of set-off until such time as the exact amount of Fees, expenses or damages due the City, the Comptroller and the Systems from the  Manager, if any, is determined. An amount equal to any such damages or improperly paid Fees or expenses may be deducted from such payment.

8.4 
 In the event that the delegation of authority made by a System to the Comptroller (whereby the Board of Trustees of a System authorizes the Comptroller to exercise investment powers on behalf of the System) shall cease to be in effect during the term of this Agreement, the provisions of this Agreement insofar as they relate to the Comptroller shall terminate with respect to such System on the date written notice of the cessation of effectiveness of such delegation is received by the Manager. The rights and obligations of the Comptroller under this Agreement shall be assumed by such agent as may be designated by the Systems.

8.5
In the event that the delegation of authority from a System to the Comptroller shall cease to be in effect with respect to any Security or type or class of Securities encompassed by this Agreement, this Agreement shall terminate with respect to such Security or type or class of Securities on the date written notice of such cessation of authority is received by the Manager from  the Comptroller.
8.6
 In the event of termination or expiration of this Agreement, all of the terms and conditions herein shall continue to apply through the termination or expiration date, as applicable, and through any period following such date, during which the Manager continues the management of assets in order to complete any transactions pending on such date and to facilitate an orderly transition to a successor manager.  

8.7 Nothing in this Section 8 shall limit the right of the Comptroller in his or her discretion to remove some or all of the cash or Securities in the Portfolios from  the direction of the Manager.  In addition, notwithstanding any other provision of this Agreement, the Comptroller may at any time without prior notice, direct the Manager to cease activity under this Agreement, subject to the Manager’s obligation to complete execution of directions or instructions already acted upon.  

9.
FEES AND PAYMENT
9.1. The Manager shall be entitled to an annual fee (the “Fee”) in consideration for its services rendered hereunder in accordance with this Section 9 and Schedule A attached hereto and incorporated into this Agreement.  Subject to Section 9.2 hereof, the Fee shall be paid in quarterly installments, as soon as practicable, based upon the average market value of Securities in the Portfolios (excluding uninvested cash balances, accrued interest, and accrued income from pending cash dividends, rights and warrants) on the last day of each of the three immediately preceding months constituting the prior quarter.  The market value of such Securities shall be determined by the Custodian and, absent manifest error, such determination shall be dispositive.  
9.2. The Fee paid to the Manager shall in no event exceed the maximum Fee amount listed in Schedule A for the first period indicated therein.  For each twelve (12)-month period thereafter, the Fee shall not exceed an amount determined by the Comptroller as of a date not less than thirty (30) days prior to the commencement of such twelve (12)-month period to be:

(i.) the market value of assets allocated by the Comptroller to this Agreement as of the close of business on the immediately preceding _________ multiplied by 
(ii.) 1.10, multiplied by __________
(iii.) the applicable Fee rate set forth in Schedule A of this Agreement.

Such determination by the Comptroller shall be conclusive upon the parties hereto absent manifest error.  Total Fees paid during the term of this Agreement shall not exceed the amount of the maximum Fee for the Term listed in Schedule A.

9.3. The Manager represents and warrants that its Fee is no greater than the Fees charged by the Manager for its ERISA or other public retirement fund clients where: (i) the portfolios under such agreements  are  managed using a similar in investment style to the Portfolios; and (ii) the market value of the portfolios under such agreements are comparable to  the market value of the Portfolios under this Agreement.

9.4. If, at any time from and after the execution of this Agreement, the Manager agrees to a Fee schedule for its services for a class of assets similar to that held in the Portfolios that is lower than the Fee schedule herein, the Manager agrees that the Fee required under this Agreement shall be reduced to the level specified in the Agreement with such other client.  Such Fee reduction shall be effective as of the effective date of the Manager’s Agreement with such other client and shall remain in effect for the remaining term of this Agreement unless an additional Fee reduction is required at a later time during the term of this Agreement. The Manager agrees to provide the Comptroller with prompt written notice of any event or occurrence that would require a reduction in Fee as herein provided.

9.5. Any lawful brokerage commissions or transaction-based taxes (if no exemption is available) incurred by the Manager in the performance of its obligations under this Agreement shall be paid out of the funds of the System.  All other expenses or charges incurred by the Manager furnishing services or performing its duties hereunder shall be borne by the Manager and the Manager shall not be entitled to reimbursement therefor by the Comptroller, the Systems or the City.

9.6. The Fee includes such training, conferences, research and reports as are normally and customarily provided to clients as well as such costs and facilities that are incidental to the provision of such services.

9.7. If the Manager provides services hereunder for a portion of a quarter, the Fee for such period shall be prorated and based on the average of: (i) the market values of the Portfolios at the close of business on the last Business Day of each month in such quarter, and (ii) if such quarter includes a period of less than a calendar month, the market values of the Portfolios at the end of the prior month, prorated for the number of days services was provided in that month.

9.8. All payments hereunder and all expenses paid out of the funds of the Systems shall be subject to audit by the Comptroller.  The Comptroller may adjust payments due, withhold payment or seek reimbursement or other damages as may be appropriate.

10.
INSURANCE

10.1. The Manager represents that there is or are in effect, as of the date of execution of this Agreement, one or more insurance policies of the type which is commonly known as “Errors and Omission Policy,” in which the Manager is covered as the insured, and which in the aggregate provides twenty million dollars ($20,000,000) coverage for any one casualty or event creating liability under this Agreement.  All required insurance policies shall be issued by an insurance company or companies licensed to issue the policy sought in the jurisdiction that the policy was issued or that are surplus line insurers approved to do business in the State of New York, and have an AM Best rating of at least A-7 or a Standard and Poor’s rating of at least AA, unless prior written approval is obtained from the Comptroller.  Such policy or policies shall provide that in the event of cancellation, the Comptroller shall be notified at least fifteen (15) days in advance thereof. Two (2) certificates or other documentation of insurance shall be delivered to the Comptroller prior to the effective date of this Agreement.  Such policy shall cover the Manager's investment advisory services under this Agreement.  The Manager agrees that during the term of this Agreement, it shall at its own expense continue to maintain in effect such insurance policy or policies (or another policy or policies of the same type) with one or more such insurance companies in an amount or amounts and with loss or hazard coverage not less than those stated in this Section. 

10.2.  The Manager shall carry paid up commercial general liability insurance in the sum of not less than one million dollars ($1,000,000) per occurrence to protect itself against any claims, loss or damage arising in tort claims, including claims for injuries to or death of persons, or damage to property, whether such injuries, death, or damages be attributable to the negligence or any other acts of the Manager, its officers, trustees, directors, employees, agents, servants, and independent contractors hired by the Manager. Such policy or policies of commercial general liability insurance shall be obtained from a company or companies licensed to issue the policy sought in the jurisdiction that the policy was issued or that are surplus line insurers approved to do business in the State of New York, and have an AM Best rating of at least A-7 or a Standard and Poor’s rating of at least AA, unless prior written approval is obtained from the Comptroller, and shall name the Comptroller, the Systems and the City as additional parties insured hereunder for occurrences arising out of the operations of the Manager, its officers, trustees, directors, employees, agents, servants, or independent contractors, hired by the Manager. In the event of cancellation, the Comptroller shall be notified at least fifteen (15) days in advance thereof.  Two (2) certificates of insurance or other documentation evidencing such coverage shall be delivered to the Comptroller prior to the effective date of this Agreement. 

10.3.  The Manager shall obtain and maintain in full force and effect a bond which complies with the requirements of Section 412 of ERISA and shall provide the Comptroller with evidence of such compliance, or shall certify to the Comptroller that it meets the conditions set forth in that section for exemption from the bonding requirement, specifying the basis for such conclusion.  Evidence of such a bond or exemption as described in this Section shall be provided to the Comptroller annually and at other times upon request.
10.4.  If the Manager changes insurance carriers for any policy required under this Section 10, the Manager shall promptly notify the Comptroller and shall submit two (2) certificates or other evidence of said insurance to the Comptroller.  
10.5.  Failure by the Manager to procure or maintain the insurance described in this Section 10 shall constitute a material breach upon which the City may immediately terminate this Agreement.  

11.
COMMUNICATIONS
11.1.  All notices, requests, consents, reports or other communications hereunder shall be in writing and delivered by first‑class registered or certified mail or overnight courier, or such other means as may be approved by the Comptroller, in each case postage prepaid and addressed as follows:

11.1.1. If to a System or the Comptroller, except as provided in Section 16.4, to the Chief Investment Officer, Office of the Comptroller of The City of New York, Municipal Building, One Centre Street, Room 736, New York, New York 10007-2341, or to such other individual or address as the Comptroller shall designate by written notice as provided herein. 

11.1.2. If to the Manager, to the address set forth on the first page hereof, or to such other individual or address as the Manager shall designate by written notice as provided herein.

11.2. All notices, requests, reports and other communications hereunder shall be deemed to have been given at the time of their receipt.  Address changes may be effected at any time in writing and executed and acknowledged by the party making such change and delivered to the other party in the manner specified in this Section.

11.3. Nothing contained in this Section shall be deemed to serve as a waiver of any requirements for the service of notice of process in the institution of an action or proceeding as provided by law, including the New York Civil Practice Law and Rules.

11.4. The Comptroller and the Manager shall deliver to each other, and certify as to their correctness, the names and signatures of all parties eligible to transact business on their behalf pursuant to this Agreement.

12.  AUDIT BY THE COMPTROLLER
12.1.  All vouchers and invoices presented for payment to be made hereunder, and the books, records and accounts upon which said vouchers and invoices are based, are subject to audit by the Comptroller pursuant to the powers and responsibilities conferred upon the Comptroller by the City Charter and the Administrative Code of the City of New York (the “Administrative Code”). Such audit may include examination and review of the source and application of all funds whether from the City, any state, the Federal Government, private sources or otherwise.

12.2.  The Manager shall submit documentation and justification in support of expenditures or payments under this Agreement as may be requested by the Comptroller so that the Comptroller may evaluate the reasonableness of the charges. The Manager shall make such records available to the Comptroller as the Comptroller considers necessary. The Manager shall not be entitled to final payment under this Agreement until all requirements hereunder have been satisfied.

12.3.  With respect to its duties and activities under this Agreement and in connection with the Portfolios, the Manager acknowledges that such operations shall be subject to examination by the Superintendent of Insurance of the State of New York.

12.4.  The Manager shall keep and maintain in safe custody during the term of this Agreement, and for a period of at least six (6) years thereafter or for such longer period as may be required by law, accurate and complete records of all trades (including the purchase or sale price of each security, the name of the executing broker/dealer, and all commissions paid), additions and withdrawals of Portfolio cash, Securities or other assets, and summaries of Portfolio positions provided to the Comptroller.  The Manager shall during regular business hours give the Comptroller access to its books and records maintained in connection with this Agreement and furnish without charge copies of such materials as the Comptroller may reasonably request from time to time. 

12.5. If the Comptroller elects to conduct any review or audit permitted in this Section 12 or any other provision of this Agreement, such review or audit shall be conducted by the Office of the Comptroller or its designated employees, agents or representatives. The Manager shall cooperate with such reviews and audits and ensure the availability of records and information upon reasonable request. The Manager shall not charge any additional fees or expenses to the Portfolios or the Comptroller with respect to the Manager’s services in cooperating with any such review or audit.

13.
CONFLICT OF INTEREST ‑ CITY

No elected official or other officer, employee, trustee or any other person whose salary is payable in whole or in part from any of the Systems or the City Treasury, shall participate in any decision relating to this Agreement that affects his or her personal interest in any corporation, partnership, or association in which he or she is interested, directly or indirectly; nor shall any such person have any interest, direct or indirect, in this Agreement or the proceeds thereof.

14.
 CONFLICT OF INTEREST ‑ MANAGER
The Manager  represents and warrants that  it is in compliance with the “New York City Retirement Systems: Ethics and Compliance Policy” adopted May 2005, as amended (the “Policy”), including the provision of all disclosures required under the Policy and  that it will remain in compliance with the Policy and any amendments thereto during the term of this Agreement, provided that, with regard to any Policy amendment on or after the effective date of this Agreement, the Comptroller will notify the Manager of such amendment and will obtain the Manager’s prior written acknowledgement and consent.  

The Comptroller acknowledges that the Manager and its respective officers, directors, members, partners, affiliates, consultants and employees, and the Manager’s other clients may at any time have, acquire, increase, decrease or dispose of positions in Securities which are at the same time being acquired for or disposed of by the Manager for the Systems. However, provided that when the acquisition or disposition of Securities of the same issuer is suitable for the investment objectives of two (2) or more clients of the Manager which have funds available for investment (including, without limitation, each of the City’s pension systems or other systems, funds or accounts), the available Securities will be allocated in conformity with the Manager’s fiduciary duties to each of the Systems and the other clients of the Manager.

15.
FINDER’S FEES

The Manager represents and warrants that it has not employed nor retained any company or person, other than a bona fide employee of Manager working solely for it, to solicit or secure this Agreement, and that it has not paid or agreed to pay any company or person, other than a bona fide employee working solely for the Manager, any fee, commission, percentage, brokerage fee, gift, or any other consideration contingent upon or resulting from the award or making of this Agreement. The Manager further represents and warrants that no payment, gift or thing of value has been made, given or promised in order to obtain this or any other Agreement between the parties. The Manager makes such representation and warranty to induce the Comptroller to enter into this Agreement and the Comptroller relies upon such representation and warranty in the execution hereof.  For breach or violation of this representation and/or warranty, the Comptroller shall have the right to annul this Agreement without liability, entitling the Comptroller to recover all monies paid hereunder and the Manager shall not make claim for, or be entitled to recover, any sum or sums due under this Agreement.  This remedy, if effected, shall not constitute the sole remedy afforded the Comptroller and the Systems for the breach or violation of this representation and warranty, nor shall it constitute a waiver of the Comptroller's or the Systems’ right to claim damages, refuse payment, or to take any other action provided for by law or pursuant to this Agreement.

16.
LIABILITY, CLAIMS AND ACTIONS

16.1.  No action at law or proceeding in equity against the Systems, the Comptroller, or the City shall lie or be maintained upon any claim based upon or arising out of this Agreement unless the Manager shall have strictly complied with all requirements relating to the giving of notice and information with respect to such claims, all as herein provided.

16.2.  No action shall lie or be maintained against the Systems, the Comptroller or the City by the Manager for any claim based upon this Agreement unless such action shall be commenced against the Systems, the Comptroller or the City within: (i) six (6) months after final payment hereunder; (ii) six (6) months after termination of this Agreement; (iii) six (6) months after the accrual of the cause of action; or (iv) six (6) months after the Manager shall have acquired knowledge of, or be deemed to have acquired  knowledge of, facts sufficient to support such claim, whichever is earliest.

16.3.  Should any claim be made or any action brought by a third party against the Systems, the Comptroller, or the City relating to the activities of the Manager or the services contemplated by this Agreement, the Manager shall diligently render to the Systems, the Comptroller, or the City, without additional compensation, any and all assistance which may be reasonably requested of the Manager.

16.4.  The Manager shall obtain the written approval of the Comptroller prior to initiating on behalf of the Comptroller or the Systems any legal action or proceeding in connection with or relating to this Agreement.  Any request to initiate such action or proceeding shall be in writing and sent to the Deputy Comptroller for Legal Affairs.  The Manager shall report to the Comptroller in writing any other legal action or proceeding in connection with or relating to this Agreement within two (2) Business Days of the date such action or proceeding is initiated by the Manager or immediately upon, but in no event more than two (2) Business Days after, notification of such action or proceeding being initiated against it. The Manager shall not be responsible for initiating or instructing the Comptroller to initiate any class actions relating to Securities of the Portfolios.  The Manager will however provide, without additional compensation, reasonable assistance and relevant information relating to the Portfolios as may  be reasonably requested by the Comptroller in relation to such class actions.
16.5.  In the event that any claim is made or any action is brought against the Systems, the Comptroller, or the City arising out of negligent or wrongful acts or omissions of an officer, director, employee, agent or independent contractor of the Manager, either within or without the scope of his or her employment, or arising out of the Manager's negligent performance, either by way of feasance or nonfeasance of this Agreement, then the Comptroller shall have the right to seek reimbursement or withhold further payments hereunder for the purpose of set-off in sufficient sums to cover said claim or action.
16.6.  No claim whatsoever shall be made by the Manager against any officer, agent, or employee of a System, the Comptroller, or the City, on account of anything done or omitted in connection with this Agreement.

16.7.  All experts, consultants, employees or personnel furnished by the Manager who perform work under this Agreement shall be considered employees or agents of the Manager and are not employees of the Comptroller, the City or any System, nor are they under contract to the Comptroller, the City or any System.  The Manager alone is responsible for their work, personal conduct while performing work, labor or services under this Agreement, and their direction and compensation.  Nothing set forth in this Agreement shall impose any liability or duty upon the Systems, the Comptroller, or the City to persons, firms or corporations employed or engaged by the Manager as coordinators, consultants, independent contractors, employees, servants, agents, or in any other capacity. The Systems, the Comptroller and the City shall not be liable to any person, corporation, association or any government for the acts, omissions, liabilities, obligations and taxes of whatever nature, including, but not limited to, unemployment insurance, Worker's Compensation, disability benefits, Social Security and old age taxes of the Manager or its respective officers, partners, directors, coordinators, consultants, employees, servants, agents or independent contractors.

16.8.  The presence of any exculpatory language in this Agreement shall not be deemed by the Manager, or any party appointed pursuant to this Agreement, including without limitation the Custodian, as in any way limiting causes of action and remedies which may, notwithstanding such language, be available to the Comptroller either under common law or statutory law principles applicable to fiduciary relationships or under U.S. federal securities laws.

 17.
INDEMNIFICATION
The Manager agrees to indemnify and hold harmless the City, the Comptroller, and the Systems, including any officer, trustee or employee thereof, jointly and severally, from and against any claims, actions, demands, lawsuits, losses, damages, judgments, fines, penalties, costs, charges or expenses (including reasonable attorney’s fees) of any kind whatsoever (individually or collectively referred to as “Damages”) insofar as such Damages are caused by or arise out of the Manager’s, or any of its officers, employees, agents, or subcontractors, breach of this Agreement, negligence or willful misconduct, bad faith, improper or unethical practice, or infringement of any intellectual property rights.  The Manager’s indemnification obligation hereunder shall also include Damages arising from physical injuries (including death) to any of the Manager’s agents, servants, or employees, or to any other person, as well as to damage to any property sustained during the Manager’s operations and work under this Agreement. The Manager’s indemnification obligations shall survive termination of this Agreement.
18.
PARTICIPATION IN AN INTERNATIONAL BOYCOTT

18.1.  The Manager agrees that neither it nor any substantially-owned affiliated company is participating or shall participate in an international boycott in violation of the provisions of the Export Administration Act of 1979, as amended, or the regulations of the United States Department of Commerce promulgated thereunder.

18.2.  Upon conviction or final determination by the Commerce Department or any other agency of the United States as to participation of the Manager, or a substantially‑owned affiliated company thereof,  in an international boycott in violation of the provisions of the Export Administration Act of 1979, as amended, or the regulations promulgated thereunder, the Comptroller shall have the right to render forfeit and void this Agreement with respect to the Manager without incurring any liability.

18.3.  The Manager shall comply in all respects with the provisions of Section 6‑114 of the Administrative Code and the rules and regulations issued by the Comptroller thereunder.

19.
 CONFIDENTIALITY

19.1.  The Manager shall treat as confidential all recommendations made to the Comptroller or the Systems and the transactions effected pursuant to this Agreement as well as all information relating to the Systems not generally available to the public that may be furnished to the Manager in connection with its performance under this Agreement.

19.2.  Notwithstanding the foregoing, the Manager may disclose any such information referred to in Section 19.1 to its legal counsel or independent accountants in connection with the performance of this Agreement provided that such counsel or accountants maintain the confidentiality of this information.  In addition, the Manager may disclose any such information if, upon the advice of its counsel, it is legally compelled to do so, but only after notice to the Comptroller and opportunity for the Comptroller to contest such compulsion.
20.
PUBLICITY

20.1.  The Manager and its officers, directors, employees, servants, agents, or independent contractors shall not, at any time, either during or after completion or termination of this Agreement, make any statement to the press or issue any material for publication through any media of communication bearing on the work performed or data collected under this Agreement without the prior written approval of the Comptroller.

20.2.  If the Manager publishes a work dealing with any aspect of performance under this Agreement, or of the results and accomplishments attained in such performance, the Comptroller shall have, in addition to any remedies it may have under this Agreement, a royalty-free, non‑exclusive and irrevocable license to reproduce, publish or otherwise use, and to authorize others to use, such publication.
21.
GENERAL RELEASE: FINAL PAYMENT
The acceptance by the Manager, its successors or  assignees of final payment under this Agreement, whether by voucher, judgment of any court of competent jurisdiction or any other administrative means, shall constitute and operate as a general release to the Comptroller, the Systems, and the City from any and all claims of, and liability to, the Manager, its successors and assigns for anything done by the Systems, the Comptroller or the City under this Agreement.

22.
 ENTIRE AGREEMENT

22.1. This Agreement and its incorporated appendices and schedules constitute the entire understanding between the parties with respect to the subject matter it covers and supersedes all prior negotiations and agreements.  There are no representations, warranties, promises, covenants or undertakings other than those herein contained.

22.2. Appendix A, entitled “General Provisions Governing Contracts for Consultants, Professional and Technical Services,” is annexed hereto and incorporated into this Agreement.  If there is any conflict between Appendix A, Sections 1 through 24 of the Agreement and the Investment Guidelines, the order of priority shall be as follows: 

a) Sections 1 through 24 of the Agreement

b) Appendix A.

c) The Investment Guidelines

22.3. The term “Contractor” contained in Appendix A shall refer to and have the same meaning as the term “Manager” herein.  The terms “Department,” “Commissioner” or “Administration” contained in Appendix A shall mean the Comptroller or the Comptroller's duly authorized representative.

23.
WAIVER, MODIFICATION OR AMENDMENT

23.1. This Agreement cannot be changed or terminated orally.  The Manager shall not make any changes in the scope of the work described herein at any time without prior written approval from the Comptroller. 

23.2. No waiver or modification of any of the terms of this Agreement shall be valid unless agreed to in writing by all parties hereunder.  No waiver by a party of a breach hereof or a default hereunder shall be deemed to constitute a modification of the terms of this Agreement or a waiver by such party of a subsequent breach or default of a like or similar nature.

24.
MISCELLANEOUS

24.1. This Agreement and all disputes arising hereunder shall be governed by and construed in accordance with the laws of the State of New York and is subject to the provisions of the Forum Rider contained in Article 9 of Appendix A annexed hereto and incorporated into this Agreement.

24.2. Notwithstanding any other provision of this Agreement, this Agreement shall neither be binding nor effective unless and until it is has received all approvals and authorizations required by law for this Agreement to be effective and for the expenditure of the funds of the City or the Systems.

24.3. The Agreement may not be assigned or subcontracted by the Manager without the prior written consent of the Comptroller. 
24.4. The Table of Contents, Section headings, the sequence of Sections and the order of the paragraphs contained therein are utilized  only as a matter of convenience and for reference and in no way define, limit, or describe the scope or intent of this Agreement nor affect any of the terms or provisions of this Agreement.

24.5. All pronouns shall be deemed to refer to the masculine, feminine, neuter, singular or plural, as the identity of the persons, firm or corporation may require in the context thereof. The term “System” or “Systems” shall refer to the singular or plural as the context may dictate.  The conjunction “and/or” is used to indicate that two entities, words, or expressions are to be taken together or individually as the context or situation may dictate.
24.6. This Agreement may be executed in two (2) or more counterparts, each of which shall constitute one and the same Agreement.

24.7. If any provision of the Agreement or the application of any such provision shall be held by a court of competent jurisdiction to be contrary to law, the remaining provisions of the Agreement shall remain in full force and effect.
24.8. The Manager agrees to provide the Comptroller prior notice of any significant change in its membership or control, or any change in senior investment personnel involved in providing services under this Agreement. Notice must be provided within three (3) business days of any change where prior notice was not practicable.  The Comptroller shall have the right to terminate this Agreement based on such a change in membership, control or senior investment personnel that the Comptroller deems deleterious to this Agreement. 

24.9. All deposits delivered to the Portfolios and all investments in the Portfolios, shall be deemed to take place in the State of New York.

24.10.   The rights and remedies of the Systems, Comptroller and the City provided for in this Agreement shall not be exclusive and are in addition to any and all rights and remedies provided by City, New York State and  Federal law.

24.11. Any provision of this Agreement which, by its nature, would survive termination or expiration of this Agreement shall survive any such termination or expiration, including, without limitation, Sections 9, 12, 16,  19, 20, 21 and 22.
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In witness whereof, the parties have executed this Investment Management Agreement as of the date first above written. 







THE COMPTROLLER OF THE CITY OF
NEW YORK

By:  _____________________________________
On behalf of the Comptroller as Comptroller and Custodian of the funds of the System





Name:





 






Title:

















Dated: __________

Firm name as Manager
By:





 

Name:






Title:







Dated: __________
Approved as to form: 

Certified as to Legal Authority
______________________

Acting Corporation Counsel
Dated:_________________

INVESTMENT MANAGEMENT AGREEMENT

STATE OF NEW YORK          ) 

:   ss. 

COUNTY OF NEW YORK     ) 

On this __________day of _____________, 2010, before me personally came __________________________________________, of the City of New York, known to me to be the person described in and who executed the foregoing instrument and acknowledged to me that he/she executed the same as ______________________________________ in the City of New York for the purpose therein mentioned.

___________________________________

 Notary Public or Commissioner of Deeds
STATE OF                ) 

:   ss. 

COUNTY OF            ) 

On this_________day of _____________, 2010, before me personally came __________________________________________, who being by me duly sworn, did depose and say:  that (s)he resides in the City of ______________________________, that (s)he is the ______________________________ of _____________________________________________, the company described in the foregoing instrument; that (s)he signed the same by like order.

__________________________________

Notary Public or Commissioner of Deeds

SCHEDULE A

FEE SCHEDULE FOR U.S EQUITY PASSIVE INDEX 

INVESTMENT MANAGEMENT AGREEMENT

MANAGER – FIRM NAME
MAXIMUM FEE – 

Start of Agreement to end of first period:  $

MAXIMUM FEE – 

Start of Agreement to end of Agreement:  $
Fee Rate:

Market Value of


Annual Fee

Total Assets



Rate in

(as defined below)


Basis Points
First $to be determined




Next $

Next $Amounts over $

Assets:  The average market value on the last day of each month of the quarter of cash and Securities less: (1) cash balances not invested by either the custodian or the Manager; and (2) accrued interest and accrued income from pending cash dividends, rights and warrants.
Total Assets:  Assets (as defined above) in all Portfolios under all agreements in effect at a given time between the Manager and either the Comptroller, any variable annuity fund of the Teachers’ Retirement System for the City of New York, any of the New York City pension funds and retirement systems, or any of the variable supplements funds (or between the Manager and any combination of the Comptroller, any of the New York City pension funds and retirement systems, and any of the variable supplements funds or variable annuity funds of the Teachers’ Retirement System for the City of New York) regarding investment services for assets managed in substantially the same investment style.

Fund Assets:  Assets (as defined above) subject to this Agreement.

Quarterly Fee:
           (a) The calculation is done in two steps:

    (1) Total Assets are multiplied by the applicable Fee Rate, and this product is divided   
          by four;

     (2) Multiply the product of (1) above by the ratio of Portfolio Assets divided by Total 

           Assets.

[Where Fund Assets equal Total Assets, only the first step is required.]

(b) The Manager’s quarterly fee shall be adjusted on a pro-rata basis for cash flow additions or withdrawals from the System(s) which equal or exceed 10% of the value of the Portfolio at the beginning of the quarter.

The formula to determine the amount of the pro-rated adjustment shall be as follows:


PF = 
B  x  [(C1xD1/T)+(C2xD2/T) +...+ (CnxDn/T)]

where: 


PF = 
Pro-rated Fee adjustment in dollars


B  =
Annual Fee Rate


C  = 
Eligible cashflows during quarter (Cash + Marketable securities).

D  =
Number of days from date of contribution or withdrawal to end of quarter. 


T  = 
Number of days in the quarter. 
(For Comptroller informational purposes only)
	Solicitor/Placement Agent

	Name:



	Fee:  (Note: Fee is not payable by the Systems)
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CITY OF NEW YORK e DEPARTMENT OF FINANCE e TREASURY DIVISION

vrvc. | DIRECT DEPOSIT/ELECTRONIC FUNDS TRANSFER (EFT)
At A VENDOR PAYMENT ENROLLMENT FORM

nyc.gov/finance

INSTRUCTIONS: Please complete all sections of this Enrollment Form and attach a voided check or a copy of an en-
coded deposit slip that includes an imprinted vendor’s name. See the reverse side for more information and instructions.

Mail to: NYC Department of Finance, Treasury Division, One Centre Street, Room 727, New York, NY 10007
- Attention: EFT, or Fax to: EFT at 212-669-4656.

SECTION I - VENDOR INFORMATION

1. SOCIAL SECURITY NUMBER OR TAXPAYER ID NUMBER: I I I I I I I I
(AS IT APPEARS ON W-9 FORM)

2. VENDOR NAME (AS IT APPEARS ON W-9 FORM):

3. VENDOR'’S PRIMARY ADDRESS:

4. VENDOR’S EMAIL ADDRESS:

5. CONTACT PERSON NAME: CONTACT PERSON TELEPHONE NUMBER:

SECTION 11 - FINANCIAL INSTITUTION INFORMATION

1. BANK ACCOUNT NUMBER: 2. ACCOUNT NAME:

3. BANK NAME :

4. BANK BRANCH ADDRESS:

5. ROUTING TRANSIT NUMBER: 6. ACCOUNT TYPE:
(LOCATED AT THE BOTTOM (CHECK ONE)
OF YOUR CHECK) D El
CHECKING SAVINGS
7. DIRECT DEPOSIT/ACH/EFT COORDINATOR’S NAME: TELEPHONE NUMBER:

SECTION 11l - VENDOR SIGNATURE

VENDOR SIGNATURE PRINT NAME DATE

TREA-0913 Rev. 09/17/07





DIRECT DEPOSIT/ELECTRONIC FUNDS TRANSFER (EFT)

VENDOR PAYMENT ENROLLMENT FORM
~ GENERAL INSTRUCTIONS

Please complete all sections of the Direct Deposit EFT Enrollment Application and forward
the completed application along with a voided check or a copy of an encoded deposit slip that
includes an imprinted vendor’s name to: NYC Department of Finance, Treasury Division,
One Centre Street, Room 727, New York, NY 10007 - Attention: EFT, or Fax to: EFT at
212-669-4656.

SECTION | - VENDOR INFORMATION

1. Enter the vendor’s social security number or taxpayer ID number, the 9-digit num-
ber reported on the W-9 form.

2. Provide the name of the vendor (as it appears on the W-9).

3. Enter the vendor’s complete address for EFT correspondence associated with this
account.

4. Provide the vendor’s E-mail address, if you have one.

5. Indicate the name and telephone number of the vendor’s contact person. (If you
are enrolling yourself individually, you are the contact person.)

SECTION Il - FINANCIAL INSTITUTION INFORMATION

1. Indicate the vendor’s bank account number.

Indicate the vendor’s account name.

Provide bank’s name

Provide the complete address of your bank.

Indicate 9-digit routing (ABA) transit number (located at the bottom of your check).

Indicate type of account: (Check one box only).

N o o oA 0N

List name and telephone number of your bank’s Direct Deposit/EFT Coordinator.

SECTION 11l - VENDOR SIGNATURE

Sign and date where indicated.







