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THE CORPORATE GROUP OF THE DEPARTMENT OF LABOUR
REQUEST FOR TENDERS FOR AN ITIL SPECIALIST
TO IMPLEMENT IT SERVICE MANAGEMENT
RFT Number 220
27th January 2009
Commercial in Confidence

1
INTRODUCTION

1.1
Purpose

The purpose of this Request for Tenders is to select a vendor to contract with for the provision of an ITIL Implementation Specialist for implementing IT Service Management within an agreed timeframe. 
1.2
Background
The Department of Labour (DoL) plays a key role in ensuring New Zealand has a skilled workforce and productive, well-functioning workplaces.  It is currently involved in a change process to provide better quality and more integrated information and services to meet the needs of today’s labour market.

The Department provides services to the Government through four portfolios - Labour, Immigration, Employment, and ACC.  It has three major delivery arms:

· Workforce: assessing skill needs and providing immigration services.

· Workplace: focusing on high quality work and productive workplaces and providing employment relations and health and safety services.

· Work Directions: developing regional labour market knowledge and providing internal strategic direction.

These are supported by three centralised Groups – Legal and International Group, Executive Branch and Corporate Group.

The Corporate group incorporates Human Resources, Finance, Information, Planning and Performance, and Communications. 
 As part of Corporate, the Information Group provides information services and support to all business units across the department.
The ICT Infrastructure Programme is part of the Department’s Foundation Capabilities Programme referred to in the Department’s 2007/2008 Statement of Intent. The ICT Infrastructure Programme will deliver a secure, modern, standardised, organisation-focussed ICT environment that will provide for a reduction in both operating risk and business change implementation costs while enabling and supporting the Department’s major change programmes.
2
request for tenders process

2.1
Communication
All communication with us must be directed to our contact person for this Request for Tenders as follows:

Name: 
Mike McCormack
Infrastructure Project Manager, 
ICT Infrastructure Programme
Address:
Level 11, Greenock House



39 The Terrace



Po Box 3705



Wellington 6140
Email:

     mike.mccormack@dol.govt.nz

Only communications that are in writing from us may be considered as properly authorised expressions on our behalf.  Only communications from you that are in writing to our contact person will be recognised by us as properly authorised expressions on your behalf.  Failure to comply with these requirements may, at our discretion, result in your tender being disqualified.

2.2
Request for Tenders Process and Key Dates


The estimated timetable for the RFT process is as follows; this timetable may be changed by us:
	(a)
Request for Tenders released on GETS website
	27/01/09

	(b)
Deadline for vendor requests for further 

information

	Noon, 05/02/09

	(c)
Closing date for tenders
	Noon, 16/02/09

	(d)
Contractor interviews completed
	27/02/09

	(e)
Evaluation process completed
	06/03/09

	(f)
Preferred contractor/consultant selected
	13/03/09

	(g)     Contract negotiations completed
	20/03/09

	(h)
Unsuccessful tenderers advised by letter
	24/03/09

	(i)
Contract award notification on GETS 
	27/03/09

	(j)
Contract commences
	30/03/09


2.3
Further Information
Your requests for further information or clarification in relation to this Request for Tenders must be directed to our contact person no later than the date specified above 2.2(b).  

Your written requests (telephone discussions will not be entertained) for further information or clarification must include:

(a)
your contact person, company name, company address and telephone number,

(b)
a clear and concise question, and

(c)
references to specific points within this Request for Tenders.

We will make enquiries and written responses available to all vendors and this will be placed on the GETS website and become part of this RFT.

We will not be bound by any statement, written or verbal, made by any person other than the contact person listed above.  The contact person named in this RFT is the only person authorised to make representation or explanation to tenderers as to this RFT.

2.4
Submission of Tender Documents
Potential vendors are to mail or hand-deliver an original and three copies of their tenders and any supporting documentation to our contact person in an envelope or external wrapping on which the Request for Tenders title and RFT number are clearly marked.  Tenders sent by facsimile or email will not be accepted.
2.5
Late Proposals may be Excluded  
We will not consider proposals received after the closing date unless the tenderer can show that the tender was delivered late due to factors beyond its control.  Otherwise all late proposals will be returned to the tenderer unopened. 
2.6
Non-Conforming Tenders

Your tender must comply with any and all requirements as specified in this Request for Tenders. Any stipulation or qualification contrary to the requirements of this Request for Tenders, in or accompanying your tender and made by you as a condition of your acceptance of any contract, may not be considered and may cause the rejection of your entire tender.

2.7
Validity Period

Once submitted, each tender remains open for acceptance by us, is irrevocable and may not be withdrawn or changed, except with our written consent, until the expiry of 3 months commencing from the closing date of this RFT.
2.8
Evaluation Criteria

The conduct of the evaluation (including the weightings of the evaluation criteria) shall be entirely at our discretion.

We will evaluate all tenders based on (but not necessarily limited to) the following criteria:

(a)
Your understanding of our requirements and any risks associated with our requirements and your ability to manage those risks.

(b)
Your ability to provide the services in accordance with our requirements, including your capability, management capability and competency, health and safety capability, financial and personnel resources.
(c)
Your experience and proven track record in providing services of a similar size, nature and scope, including references.

(d)
The skills, qualifications and experience of your personnel who would be involved in providing the services, including references.

(e)
The approach/methodology that you would use to provide the services.

(f)
Your ability to commence the work on the execution of a contract and to complete the provision of services within the proposed timeframe.

(g)
The content and quality of your tender, including the degree to which the proposal completely provides the requested information in the specified format.

(h)
The costs and advantages of your tender.  We expect that you will set out the costs for providing the services and the advantages that your tender offers.

(i)
Your ability to provide the services without any conflict of interest resulting from industries or clients previously or currently served by you.
2.9
Post-tender Presentations, Discussions and Negotiations

Following submission of tenders, we:

(a)
will not enter into discussion with you about the progress of the evaluation process prior to the selection of the preferred tender(s);

(b)
may ask you to meet with us and to make a formal presentation on your tender;

(c)
may enter into discussions and negotiations with vendors.  

The intention of these presentations, discussions and negotiations is to resolve any issues and to refine the requirements based on the vendors' proposals and to further assess the vendors' services.

If, in our opinion, none of the tenders are acceptable, we may enter into negotiation with one or more of the prospective vendors who will be invited to submit a proposal for a satisfactory offer.

2.10
Notification of Outcome

We will notify each vendor who submits a tender about the outcome of their tender by the date specified in 2.2(f) for the preferred vendor(s), and the date specified in 2.2(h) for the unsuccessful vendors. 
2.11
Briefing of Unsuccessful Tenderers 
If you are unsuccessful in your tender, at your request we will meet with you to discuss the reasons why your tender was not successful.

3
Tender information and Format

3.1
Format for Tenders

To assist us in evaluating your tender to provide the services set out in section 5, you are required to respond in the format described below.  Responses not submitted in the format described below risk being evaluated unfavourably.  Please list the question first and then the answer.
 (a)
An overview summarising your understanding of our requirements and how you would provide the services required.

(b)
Your organisation's profile, including

(i)
Full legal name

(ii)
Complete address, including registered office if company

(iii)
Contact person

(iv)
Telephone, facsimile and e-mail contact details
(v)
Summary of locations and number of staff within New Zealand
(vi)
Summary of services provided

(vii)
Number of years that the organisation has been in the industry.

(c)
Approach – set out in detail your proposed approach for providing the services including any formal methodology used.
(d)
Project Resourcing – set out in detail the persons from your organisation who will be involved in providing the services.  The persons identified in your tender must be the staff that will provide the services, if we enter into a contract with you as a result of this Request for Tenders.  You should include
(i)
The name of each person and the stage/task that they will undertake.

(ii)
A CV for each person, including details of their specific experience, qualifications or training that are relevant to our requirements and the organisations for which they have undertaken this work.

(iii)
If it is proposed to sub-contract to a third party any tasks/stages, specific details of their organisation's profile, experience and expertise.

(e)
Origin and Local Content Information – provide information about origin and percentage of "local" (New Zealand, Australia, Singapore) content in the services to be provided. 
(f)
Environmental Information/Accreditation – provide information on environmental impacts such as accreditations obtained, sustainable production practices, energy efficiency, recycled content, durability and reuse options, hazardous material content, and end-of-life disposal provisions.

(g)
Pricing – set out in detail a pricing schedule for each of the stages/tasks.  This must include identification of all fixed and any variable cost components.

(h)
Timetable – provide a timetable for provision of the services.

(i)
Health and Safety Management – indicate how you intend to address health and safety management issues.
(j)
 ‘Good employer’ – indicate how your organisation exhibits ‘good employer’ practices (e.g., how do your policies and systems promote fair and proper treatment of employees in all aspects of their employment, including providing good and safe working conditions, equal employment opportunities, impartial selection procedures, and opportunities for employee personal development). 
 (k)
Quality assurance or risk management – indicate how you intend to address any issues of quality assurance or risk management as part of the provision of the services. 

(l)
References – provide information on work that has been undertaken for similar sized organisations.  These references should have been undertaken by the same personnel that you are proposing to use when providing the services to us.  At least three referees are required.  You must provide the following information

(i)
The name, business and location of the organisation

(ii)
The name and contact phone number of a referee at the organisation

(iii)
The month/year that the work was undertaken and the length of time involved

(iv)
A brief description of the services provided.

(m)
Details of professional indemnity insurance carried.
3.2
Supporting Material

General information, which is not specifically requested but which you wish to provide, should be attached separately and clearly labelled “Supporting Material”. Any reference in your tender relating to this material must be specified clearly.

4
Terms and Conditions

4.1
Acceptance of Terms and Conditions 

In submitting a tender, you will be deemed to have read, understood and agreed with all aspects of this Request for Tenders, including its terms and conditions.

4.2
Origin and Local Content

It is New Zealand Government policy to give due consideration of potential commercial and practical advantages in purchasing locally produced goods and services with final sourcing decisions made on the basis of best whole-of-life value for money.  The Government's procurement policy also recognises the mutual commitment by New Zealand and Australia under CER to accord equal treatment to products and services of New Zealand and Australian origin and similar mutual commitments by New Zealand to Singapore under the 2001 Closer Economic Partnership Agreement, and to Brunei, Chile and Singapore under the 2006 Trans-Pacific Strategic Economic Partnership Agreement (“P4 FTA”).
4.3
Contract

Your tender will constitute an offer to develop a contract based on the terms and conditions stated in this Request for Tenders.  Your tender may form part of the final contractual documentation, if you are invited by us to enter into a contract with us.  

Our acceptance of any tender will be conditional upon a contract being negotiated and executed by both of us.  There is no contract, express or implied, between both of us until the execution of a formal written contract by both of us.
If we negotiate a contract with you, it will be based on our standard Master Services Agreement.  A copy of our standard Master Services Agreement (MSA) is attached as Appendix A.

If you have an existing agreement in the form of the attached Master Services Agreement with the Department for any products/services this agreement will, at the Department’s discretion and to the extent determined by the Department, apply to this RFT if you are the successful tenderer.
The contract for the supply of the services will be for a period of six months with one right of renewal (at our discretion) of six months.

4.4
Confidentiality
We will take all reasonable steps to maintain the confidentiality of information that is supplied in tenders and is clearly marked "confidential".  However, we are subject to the Official Information Act 1982, and may be required to release information supplied in tenders in accordance with the provisions of that Act.

In accordance with New Zealand Government policy, we may be required to disclose details of any contract(s) awarded as a result of this Request for Tenders, including the value of the contract.
This document and any related documents and all copies made by any person will be our property and must be returned to us upon request.

4.5
You are Deemed Fully Informed
You are responsible for ensuring that you understand this Request for Tender, for obtaining all information you need, and for verifying the correctness of any information on which reliance is to be placed, in preparing your Tender and in any subsequent negotiations with us.  In submitting a tender to us, you will be deemed to be fully informed.

If you are in any doubt about the meaning of any part of this Request for Tenders, you must seek an interpretation from us before submitting your tender or set out clearly in your tender the interpretation that you have used or assumption(s) that you have made.

4.6
Information You Supply to Us
All material supplied to us in relation to your tender becomes our property and may not be returned to you, unless requested in writing beforehand and agreed to by us.

We will be entitled to rely on any information provided by you or on your behalf in respect of this Request for Tenders, including statements made in subsequent correspondence or negotiations.

4.7
Your Costs and Expenses

We are not responsible for any expense incurred by you in the preparation of a tender, or for any other costs or expense incurred by you in tendering for the business opportunity offered by us. 

4.8
Pricing

Tenders are to be quoted in New Zealand dollars (exclusive of GST) and are deemed to include all costs and expenses of whatsoever nature for providing the services.

4.9
Governing Law

This Request for Tenders will be governed by and construed with reference to the law for the time being in force in New Zealand.  Both of us agree to submit to the exclusive jurisdiction of the New Zealand courts in any dispute or difference of any kind that may arise concerning this Request for Tenders or any related contract.

4.10
Public Finance Law Restrictions

We are constrained by the Public Finance Act 1989 with regard to incurring credit (including prepayments), finance lease arrangements and in respect of guarantees, indemnities and other contingent liabilities.

4.11
Limitation of Liability
While we have made all reasonable efforts to ensure the accuracy and correctness of all statements made or implied within this Request for Tenders, we are not liable for any inaccuracy in information provided or for your reliance on that information.  
We will not be liable in contract and tort (including negligence), equity or any other cause of action for any direct or indirect damage, loss or cost (including legal and lawyer/client costs) to you or other person in respect of this Request for Tenders.

4.12
Rights Reserved by Us
To the extent allowed by law, DoL reserves the unrestricted rights to at any time and without liability for any costs incurred:

(a)
change any date in this Request for Tenders process (e.g., extend or shorten time frames);

(b)
apply, or change, any policy or criteria relating to participation in this Request for Tenders process or evaluation of tenders; 

(c)
exclude any potential vendor from this Request for Tenders process (whether on the grounds of capability, price, security or operational requirements or otherwise); 

(d)
suspend or cancel this Request for Tenders process by notice; 

(e)
change any rule of this Request for Tenders process by notice; 

(f)
reject or not consider any non-compliant Tenders; 

(g)
liaise or negotiate with any potential vendor or other person at any time without disclosing this to, or involving or doing the same with, any other vendor or person (whether before, during or after this Request for Tenders process); 

(h)
select part or all of a particular tender unless the vendor has specifically identified that the services must be taken collectively;

(i)
have any of our representatives at any reasonable time inspect any property, request any samples, or interview any personnel, of any potential vendor or other person as part of its evaluation process; 

(j)
not accept the lowest or any tender, or let any contract; 

(k)
seek further information on financial status, past performance, and customer relations from sources other than that supplied in Tenders, at our discretion; and 

(l)
create any type and number of contracts for our requirements.

5
Service Specifications

5.1
Background
The ICT Infrastructure Programme is part of the Department’s Foundation Capabilities Programme referred to in the Department’s 2007/2008 Statement of Intent. The ICT Infrastructure Programme will deliver a secure, modern, standardised, organisation-focussed ICT environment that will provide for a reduction in both operating risk and business change implementation costs while enabling and supporting the Department’s major change programmes.
This programme comprises eight major streams, one of which is the IT 

Service Delivery Process Upgrade work stream. The appointee for this role will be a key resource within the work stream
5.2 Service to be Purchased
DoL has completed a review of its Information and Communication Technology (ICT) Service Delivery. This review included an assessment of the current state, development of a future state model, identification of the gaps and the production of a Service Delivery Improvement Roadmap that provides direction on how to get to the desired future state. 
DoL is now looking to engage an ITIL Implementation Specialist to implement this Roadmap which addresses as the first priorities:
· Service Portfolio Management
· Service Strategy Development

· Service Catalogue Management
· Service Level Management

· Continual Service Improvement

· Change Management

· Service Desk Function

and includes the following activities:

· Strategy Development

· Analysis and Requirements definition

· Process Roles and Responsibilities development

· Policy definition

· Framework establishment

· Planning

· Documentation
The ITIL Implementation Specialist is responsible for:

· Establishing the overall implementation program 
· Producing detailed implementation plans
· Establishing and agreeing the policies, procedures and design for each process

· Implementing the designed processes

· Providing training and mentoring to DoL staff as required
· Providing appropriate technical resources, such as templates and service and process models
5.3
Delivery of the Service
You must provide the service described in paragraph 5.2:
· At our office on The Terrace, Wellington
· During normal work hours
· Within the costs agreed and stipulated in a contract between both of us
· Between  the dates agreed and stipulated in a contract between both of us
5.4
Personnel Standards
You/your staff, agents, sub-contractors, their replacements or substitutes, and any other personnel involved in providing the services must have the skills, experience and training necessary to provide the services including:

· Experience of process improvement

· Proven experience in designing ITSM processes

· Experience in ITIL V3 implementation planning

· Experience of business transformation

· At least ITIL Practioner 

· In depth experience of working with Government Departments

· Experience in mentoring and developing staff

· Strong written and oral skills
The ITIL Specialist demonstrates the following competencies:

· Strategic thinking

· Process oriented

· Communication skills

· Results oriented
· Building Capability
· Knowledge sharing

· Stakeholder management
6
vendor response section
6.1
Immigration Status 
Your staff, agents, sub-contractors, their replacements or substitutes, and any other personnel involved in providing the product or services under this Contract must be lawfully entitled to work in New Zealand under the Immigration Act 1987. 

6.2 Master Services Agreement

A copy of our standard Master Services Agreement (MSA) is attached as Appendix A. It is provided so that Tenderers can make an initial assessment of their ability to comply with the proposed contractual terms. However, the Department may negotiate outside this contract form during any negotiation phase.

(a) Please advise if you have an agreement based on the MSA in place with the Department?

You are required to complete the following table if your response to question 6.2 (a) is in the negative.

(b) Ability to Agree to Contract Terms

	
	Response (circle)
	Action

	Are you prepared to enter into an agreement including all the provisions contained in the Draft Master Services Agreement included in Appendix A to the RFT?
	Yes
	State acceptance here

	
	No
	State non-acceptance here and complete the ‘Summary Of Non Acceptance’ table below



(c)
Summary of Non-Acceptance

You must identify each clause or condition of the Draft Master Services Agreement that you are unwilling to agree to. In respect of each such clause or condition, please:

· describe the limitation, condition or qualification of  willingness to agree, and

· propose alternative wording

Responses may be grouped together only if the issues with each are related or similar. Alternatively, you may wish to state their non-compliance against each clause.

	Reference
	Clause description
	Comments
	Proposed Alternative Wording

	
	
	
	

	
	
	
	


Notes: The Department expects that the successful Tenderers will not, in any contract negotiation, seek to vary the terms contained in the draft Master Services Agreement that are not referred to in this table.  

The Department is not obliged to accept any alternative wording that the Tenderers may propose.
7
Definitions

7.1
Definitions applying to all sections of this Request for Tenders

(a)
“we” “us” “our” means the “THE CORPORATE GROUP”
(b)
“you” “your” means a vendor submitting a tender in response to this Request for Tenders
(c)
“both of us” means both we and you

(d)
“either of us” means either we or you

(e)
“neither of us” means neither we nor you

(f)
“closing date” means the date and time specified in paragraph 2.2(c) by which Tenders and any supplementary material must be submitted to us, 

(g)
“contact person” means the person specified as such in paragraph 2.1
(h)
“service(s)” means the service(s) detailed in section 5

(i)
“working day” means a calendar day other than any Saturday, Sunday or public holiday in the place where the services are to be performed or product provided.

Where a word or phrase is defined only for the purposes of a particular section of this Request for Tenders, the definition is set out in that section.

APPENDIX A – master services agrEEMENT
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Agreement dated
[2007]


Parties


1 Her Majesty the Queen in Right of Her Government in New Zealand acting by and through the Chief Executive of the Department of Labour (“we”, “us”, “our”)


2 MACROBUTTON NoMacro [supplier's legal name] MACROBUTTON NoMacro [supplier's registered office address or principal place of business] (“you”, “your”)

 (together, the “parties”)


Background


A We are a New Zealand government department with responsibilities in all areas of government relating to employment, immigration, workplace safety and health, accident compensation, international labour issues, and labour market analysis and research.  


B We require a reliable supply of [services and deliverables][NOTE:  identify the products and services that are required by DoL] [, and we issued the Request For Proposals for the supply of those services and deliverables on [date of RFP] [NOTE:  delete if no RFP issued]].


C [You supplied the Proposal to us on [date of Proposal].]  You have represented that you have the capacity and skills to provide us with a reliable supply of the services and deliverables and, in reliance on that representation, we have agreed to enter into this Agreement.


D The parties have entered into this Agreement to provide a framework that enables us to order Services and Deliverables to meet our requirements under a Statement of Work or Services Schedule.


Agreement


1 Definitions and interpretation


1.1 Scope of Agreement:  This Agreement comprises these terms and conditions, including all schedules and appendices attached to them.  In the event of any conflict of meaning or ambiguity, the documents that comprise this Agreement shall have the descending order of precedence set out below:


(a) Statements of Work, Services Schedules, and any variations to this Agreement agreed in writing between the authorised representatives of the parties after the date of this Agreement;


(b) the terms of this Agreement;


(c) the schedules;


(d) the appendices.


1.2 Conflict of meaning:  If there is any conflict of meaning between the information in documents in the same hierarchical level, then the order of precedence shall be reverse chronological order, that is, information contained in later documents shall prevail over information contained in earlier documents.  However, obligations stated in earlier documents that are omitted in later documents shall continue to apply unless the later documents exclude those obligations or those obligations are inconsistent with the provisions of the later documents.


1.3 Definitions:  In this Agreement, unless a contrary intention appears, the definitions set out below shall apply:

Acceptance means written notification by us that a Service or Deliverable has successfully completed Acceptance Testing.  Accept and Accepted shall have a corresponding meaning.


Acceptance Test means the tests, criteria, and procedures set out in an Acceptance Test Plan, or otherwise specified in writing by us after consultation with you, which we apply to determine whether or not any Service or Deliverable meets the Requirements.  Acceptance Testing shall have a corresponding meaning.


Acceptance Test Plan means the plan agreed in writing, which sets out the Acceptance Tests for certain Services and Deliverables.


Action has the meaning given to that term in clause 15.3.


Agreement has the meaning set out in clause 1.1.


Business Day means any day other than a Saturday, Sunday, or public holiday observed in Wellington, New Zealand.


Change Request has the meaning set out in clause 9.3.


Change Request Procedure means the procedure set out in section 9.


Charges means the amounts payable by us in respect of the Services and Deliverables, as set out in the relevant Statement of Work or Services Schedule, subject only to variations agreed in accordance with the Change Request Procedure.


Commencement Date has the meaning set out in the Contract Details Schedule.


Confidential Information means all information, know-how, ideas, concepts or business knowledge of a confidential nature relating to the business or systems of a party to this Agreement, and includes all personal information (as that term is defined in section 2 of the Privacy Act 1993) that you may obtain.


Contract Details Schedule means Schedule 1.


Convenience Termination Notice Period has the meaning set out in the Contract Details Schedule.


Deliverable means, as the context requires, any service, item, software, documentation, or obligation that you are required to deliver, develop, supply, modify, or perform under this Agreement.


Delivery Date means the date, agreed in writing, by which a Service or Deliverable must be delivered to us.


Designated Representative means an authorised representative of a party, as specified in the Contract Details Schedule, and such replacement representative as may be notified by that party from time to time.


GST means goods and services tax payable in accordance with the Goods and Services Tax Act 1985.


Initial Term has the meaning set out in the Contract Details Schedule.


Intellectual Property means any copyrights, patents, trade marks, design rights, trade secrets, eligible layouts, confidential information, or other industrial or intellectual property rights.  Intellectual Property Rights shall have a corresponding meaning.

Minor Change has the meaning set out in clause 9.2.


[Proposal means the document entitled [title of proposal] issued by you on [date of proposal], a copy of which is attached as Appendix 2.] [NOTE:  delete if no Proposal supplied]


Renewal Term means any period for which this Agreement is renewed in accordance with clause 2.2.


[Request For Proposal means the document entitled [title of RFP] issued by us on [date of RFP], a copy of which is attached as Appendix 1.] [NOTE: delete if no RFP issued]


Requirements means:


(a) our requirements and specifications for the Services or Deliverables, that are set out in this Agreement, a Statement of Work, a Services Schedule, or in other documents referenced in this Agreement, as modified from time to time by agreement of the parties through the Change Request Procedure;


(b) published specifications for any Services or Deliverables to the extent that those specifications are not inconsistent with the requirements set out in (a) above.


(c) such other requirements for the Services or Deliverables as may be agreed in writing by the parties from time to time.


Service means any service or obligation that you are required to perform under this Agreement.


Services Schedule means a services schedule agreed in writing between the parties in accordance with section 3 (Statements of Work and Service Schedules), which identifies the Services and Deliverables to be provided by you.


Services Schedule Template means Schedule 3.


Statement of Work means a statement of work agreed in writing between the parties in accordance with section 3 (Statements of Work and Service Schedules), which identifies the Services and Deliverables to be provided by you in respect of project-based work.


Statement of Work Template means Schedule 2.


Term means the Initial Term, together with the Renewal Terms (if any).


1.4 Interpretation:  For the purposes of interpretation and construction of this Agreement:


(a) words importing one gender include the others;


(b) words importing the singular or plural number include the plural and singular number respectively;


(c) references to clauses, sections, schedules, and appendices are references to clauses, sections, schedules, and appendices in or to this Agreement unless expressly stated otherwise;


(d) headings are inserted for the sake of convenience of reference only and do not affect the interpretation of this Agreement;


(e) references to the parties include (insofar as is consistent with this Agreement) their respective personnel, agents, contractors, and their respective successors in title and permitted assigns;


(f) references to persons shall be deemed to include references to individuals, companies, corporations, firms, partnerships, joint ventures, associations, organisations, trusts, states or agencies of state, government departments and local and municipal authorities, in each case whether or not having separate legal personality; and


(g) references to “include”, “includes”, and “including” must be read as if they are followed by the phrase “without limitation” regardless of whether or not they are in fact followed by that phrase.


2 Scope


2.1 Commencement and Term:  This Agreement shall commence on the Commencement Date and shall continue for the Term unless sooner terminated under section 20 (Termination).

2.2 Renewal:  If so specified in the Contract Details Schedule, upon expiry of the Initial Term, this Agreement may be renewed for the Renewal Terms in the manner set out in the Contract Details Schedule.

2.3 Framework:  This Agreement is a framework that facilitates and governs Statements of Work and Services Schedules agreed by the parties in writing from time to time for the purpose of enabling us to procure Services and Deliverables that we require.  You acknowledge and agree that, except to the extent expressly set out in an agreed Statement of Work or Services Schedule:

(a) you are a non-exclusive supplier to us, and nothing in this Agreement shall prevent us engaging any other suppliers to perform any services or supply any deliverables; and

(b) we shall be under no obligation to engage you to perform any services or to supply any deliverables.

3 Statements of Work and Services Schedules


3.1 Initiation:  If we wish to acquire Services or Deliverables from you pursuant to this Agreement, we shall prepare and submit to you, or invite you to prepare and submit to us:


(a) for project-based work, a draft Statement of Work; or


(b) for all other services, a draft Services Schedule. 


3.2 Statements of Work:  Unless otherwise agreed, draft Statements of Work shall be substantially in the form prescribed in the Statement of Work Template, and shall specify:


(a) the term of the Statement of Work;


(b) the nature and scope of Services or Deliverables to be performed or supplied by you;


(c) the Charges and payment terms for those Services or Deliverables;


(d) our Requirements for those Services or Deliverables;


(e) any agreed Delivery Dates by which those Services or Deliverables must be performed or supplied;


(f) any resources, equipment, or facilities to be supplied by us;


(g) any specific review or reporting obligations;


(h) in respect of those Services or Deliverables, any variations to the Intellectual Property provisions set out in section 13 (Ownership); and


(i) any special terms and conditions applicable to that Statement of Work or to those Services or Deliverables.


3.3 Services Schedules:  Unless otherwise agreed, draft Services Schedules shall be substantially in the form prescribed in the Services Schedule Template, and shall specify:


(a) the term of the Services Schedule;


(b) the nature and scope of Services or Deliverables to be performed or supplied by you;


(c) the Charges and payment terms for those Services or Deliverables;


(d) our Requirements for those Services or Deliverables, including applicable service levels;


(e) any service level credits and other remedies which we shall be entitled to in the event that you fail to meet applicable service levels;


(f) any agreed Delivery Dates by which those Services or Deliverables must be performed or supplied;


(g) any resources, equipment, or facilities to be supplied by us;


(h) any specific review or reporting obligations;


(i) in respect of those Services or Deliverables, any variations to the Intellectual Property provisions set out in section 13 (Ownership); and


(j) any special terms and conditions applicable to that Services Schedule or to those Services or Deliverables.


3.4 Negotiation:  Each party shall, in a timely and diligent manner, negotiate and endeavour to agree the terms of each Statement of Work or Services Schedule.  If the parties are unable to agree the terms of a Statement of Work or Services Schedule, we may engage an alternative supplier to supply any services and deliverables described in that Statement of Work or Services Schedule.


3.5 Agreement:  Upon agreement of a Statement of Work or Services Schedule that Statement of Work or Services Schedule shall be deemed to form part of this Agreement and you shall perform each Statement of Work or Services Schedule in accordance with its terms.  Each party shall bear its own costs in preparing, negotiating, and finalising any Statement of Work.


3.6 Liability for changes:  We shall not be liable to pay for any work carried out that is outside the scope of an agreed Statement of Work or Services Schedule.  You shall have no obligation to proceed based on any draft Statement of Work or Services Schedule until such Statement of Work or Services Schedule has been agreed in writing.  


4 Your obligations


4.1 Prime contractor:  You agree to supply the Services and Deliverables as a prime contractor, which means that you must supply sufficient resources and suitable personnel to complete each Statement of Work and Services Schedule in accordance with this Agreement and any additional terms agreed between the parties in writing.  As prime contractor, you shall be responsible for the quality and timely delivery of all Services and Deliverables performed or supplied by your contractors and suppliers.  


4.2 Primary responsibility:  You must supply Services and Deliverables:


(a) that meet the Requirements;


(b) for a price that does not exceed the agreed Charges; and


(c) in accordance with the Delivery Dates.


4.3 Resources and facilities: You shall, at your own cost and expense, procure and maintain sufficient software, equipment, personnel, and other resources and facilities to enable you to supply the Deliverables and Services and to perform your other obligations in accordance with this Agreement.  We shall not be responsible for supplying any software, equipment, personnel, or other resources or facilities except to the extent that a Statement of Work or Services Schedule expressly states that any such items must be supplied by us.


4.4 Subcontractors:  You may not engage subcontractors to perform any of your obligations under this Agreement except with our prior written approval in each case, which approval shall not be unreasonably withheld.  Any contract or agreement between you and a subcontractor that relates to the performance of obligations under this Agreement must be on terms that are substantially the same as this Agreement or on other terms approved by us in writing.  Such contracts:


(a) shall be expressed to be for the benefit of us and directly enforceable by us; 


(b) must include confidentiality terms that are acceptable to us; and 


(c) must enable us, at our sole discretion, to engage the services of each subcontractor directly upon terms no less favourable to us than those obtained by you.


4.5 Reliance upon skill and expertise:  Without prejudice to the generality of clauses 4.1 to 4.3, you agree and acknowledge that we are relying upon your skill, expertise, and judgement in relation to all advice and information supplied by you or your contractors or suppliers in the performance of this Agreement.  We are entitled to rely upon all such statements.


4.6 Quality and standards:  You shall carry out all your obligations with care, skill and diligence and shall employ techniques, methods, procedures and materials of a high quality and standard in accordance with best professional practice.  


4.7 Understanding Requirements:  You shall be deemed to have carefully examined and understood all relevant Requirements.  You shall not be entitled to any additional payment or other remedy, on the grounds of misinterpretation of any matter relating to any Statement of Work or Support Services Schedule on which you could reasonably have satisfied yourself by reference to us except where such misinterpretation has been caused by incorrect written information supplied by us.


4.8 Mistakes in information:  You shall make good at your own expense, and shall pay any extra costs incurred by us arising from, any discrepancies or errors in any information supplied by you except to the extent that such discrepancies or errors have been caused by incorrect written information supplied by us.

4.9 Minimum disruption to business:  You shall perform your obligations so as to minimise disruption to our regular operations.


4.10 Security and other policies:  When attending our premises, you shall ensure that your employees, contractors, and agents comply with our security requirements and other operational policies as may be notified to you from time to time, and with our reasonable directions relating thereto.  


4.11 Compliance with law:  You agree to at all times comply with all statutes, bylaws, regulations, legally binding codes of practice, and other lawful requirements relating to the performance of your obligations under this Agreement.


4.12 Good employer:  You will ensure that you operate policies and systems that promote fair and proper treatment of employees in all aspects of their employment, including providing good and safe working conditions, equal employment opportunities, impartial selection procedures, and opportunities for employee personal development.


4.13 Source code:  On each occasion when you create or modify any source code for us, you will supply us with a complete and up to date copy of all such source code (together with accompanying documentation that is sufficient to enable a competent programmer to manage, maintain, and update that source code without reference to you).

4.14 Documentation:  You shall supply all documentation (including source code and explanatory materials) relating to any Service or Deliverable or as specified in any Statement of Work or Services Schedule or otherwise as reasonably requested by us.  All such documents must be written in terminology appropriate for the intended audience and must be of a reasonable standard in terms of presentation, accuracy, and scope.  If any such documents are revised or replaced for any reason, you shall promptly supply us with such revisions or replacements.


4.15 Other suppliers:  You must work together in a reasonable and co-operative manner with all our other contractors and suppliers.  You shall comply with our reasonable directions in this regard.

4.16 Further assurances:  You shall sign all documents and do all things necessary or desirable to give effect to this Agreement and will procure your employees, contractors, and agents to declare, make or sign all documents and do all things that may be necessary or desirable to give full effect to this Agreement.


5 Delivery


5.1 Delivery Dates: You must perform and supply the Services and Deliverables by the respective Delivery Dates specified in the relevant Statement of Work or Services Schedule. 


5.2 Time of the essence:  You acknowledge that the timely performance of your responsibilities under this Agreement is of critical importance to us and, accordingly, you agree that time is of the essence in the performance of your obligations under this Agreement.


5.3 Advice of delays:  If you become aware that you may not be able to meet any Delivery Date, you must immediately notify us.  If your delay in meeting the Delivery Date will exceed 30 days, then we may terminate the relevant Statements of Work and Services Schedules without liability to you and pursue any remedies available under this Agreement or at law.


6 Charges and payment


6.1 Fixed charges: The Charges specified in each Statement of Work and Services Request are fixed and will not be varied except where a variation is agreed in writing under the Change Request Procedure.


6.2 Waiver of charges:  We shall not be obliged to pay any charges in respect of any Services performed by you:


(a) otherwise than in accordance with this Agreement; or


(b) in order to remedy any default or any deficiency in any Deliverables or Services.


6.3 Disbursements: We shall not be obliged to pay your disbursements except where such disbursements are reasonable and have been pre-approved in writing by us in each instance.

6.4 Invoices:  You will invoice us the Charges for the Services and Deliverables in accordance with the payment provisions in the relevant Statement of Work or Services Schedule.  If no express payment provisions are specified for a particular Service or Deliverable, you shall issue an invoice upon Acceptance of that Service or Deliverable, or as otherwise agreed by us in writing.  


6.5 Payment terms:  Each invoice shall be payable on the 20th of the month following the month in which we receive that invoice.  Payment shall not be due until we receive a correctly rendered invoice.  An invoice is correctly rendered if:


(a) the specified amount is correctly calculated and due for payment;


(b) the invoice provides sufficient information to enable us to ascertain the goods or services to which the invoice relates and the amount payable in respect of those goods or services;


(c) the invoice is accompanied (where agreed or where reasonably requested by us) by verifying documentation; and


(d) the invoice is addressed as directed by us; and


(e) the invoice complies with the requirements of the Goods and Services Tax Act 1985.


6.6 Disputed invoices:  If we dispute any amount in any invoice or require further information from you, we will notify you accordingly giving reasons for the dispute.  If the dispute cannot be resolved within 30 days, the dispute will be resolved in accordance with section 22 (Dispute Resolution).  We will pay the undisputed portion of any disputed invoice in accordance with clause 6.5.  We will not be liable to pay any amounts that are the subject of a bona fide dispute that we have notified to you until resolution of the dispute.  You will continue to supply the Services and Deliverables notwithstanding any such dispute.

6.7 Taxes:  All charges stated in this Agreement are inclusive of all taxes, duties, fees and other charges but do not include GST.  Unless expressly stated otherwise, all sums payable under this Agreement are stated exclusive of GST, which shall be paid (if applicable) by us at the time of supply upon receipt of a valid GST invoice.  We shall be entitled to deduct any withholding tax required to be withheld by law from payments made to you.  In such event, we may present withholding tax certificates to you in lieu of the payment up to the amount specified in the certificates.


6.8 Currency:  Except to the extent expressly specified in respect of specific Charges, all amounts specified in this Agreement are stated and will be payable in New Zealand currency.  Prices must not be linked to any foreign currency conversion.

6.9 Competitive pricing:  You will not seek to impose Charges which are less favourable than the prices you offer to your other customers for the same or similar services or deliverables that are provided in a like or equivalent manner or quantity.


7 Continuous service improvement


7.1 Efficiency: During the term of this Agreement, you shall regularly review the manner in which you provide the Services and Deliverables in order to identify improvements and efficiencies and propose cost saving measures that would enable you to reduce the Charges to us whilst still meeting the Requirements.


7.2 Cost reduction proposals:  We will consider your proposals and determine the extent to which they can be implemented, although we will not be obliged to implement proposed cost saving measures if we are not satisfied that they will be beneficial to us.  If during the term of this Agreement we agree to implement cost saving measures identified by you the parties will share the savings equally and the Charges will be reduced over the remaining term of the relevant Statement of Work or Services Schedule to reflect our share in such cost savings. 


8 Acceptance


8.1 Acceptance testing:  All Services and Deliverables to be performed or supplied by you under this Agreement shall be subject to inspection and Acceptance Testing by us, and shall not be deemed Accepted until we have confirmed that those Services and Deliverables:


(a) are of a reasonably acceptable quality and standard; and


(b) meet the Requirements.


8.2 Quality assurance testing: Prior to delivery of any Service or Deliverable you must subject that item to adequate testing to ensure that it complies with clauses 8.1(a) and 8.1(b).


8.3 Acceptance Test Plan:  Where so specified in a Statement of Work or Services Schedule, the parties shall prepare an Acceptance Test Plan based on the Requirements for that Statement of Work or Services Schedule, which plan will include detailed Acceptance Tests for the applicable Services and Deliverables.  Once the parties agree in writing to the Acceptance Test Plan, it shall be deemed to form part of the relevant Statement of Work or Services Schedule.


8.4 Conduct of Acceptance Tests:  We will conduct Acceptance Tests as set out in any applicable Acceptance Test Plan.  We may also conduct such additional Acceptance Tests that are not included in an Acceptance Test Plan as we consider necessary to confirm that the Services and Deliverables comply with the Requirements.


8.5 Acceptance Testing failure: If a Deliverable or Service fails to meet any Acceptance Test, we shall promptly notify you of such failure.  Upon receiving advice of Acceptance Testing failure, you will promptly correct, modify, or improve that Service or Deliverable (at your expense) so that it conforms to the Requirements and will satisfy the Acceptance Tests.  Upon delivery of the revised Service or Deliverable, we will reconduct the Acceptance Tests for that Deliverable as soon as reasonably practicable.  


8.6 Successful completion:  Upon successful completion of all Acceptance Tests for a Service or Deliverable, we will notify you in writing that the Service or Deliverable has been Accepted.  


8.7 Remedies:  If a Service or Deliverable repeatedly fails to successfully complete all Acceptance Tests for that Service or Deliverable, we may:


(a) accept that Service or Deliverable (in whole or in part) upon such terms as the parties may agree in writing; or


(b) agree to an extension of time for completion of the relevant Acceptance Tests or a period within which you must remedy the relevant failures (as the case may be) as the we deem fit (but without prejudice to our right to exercise any other remedies available under this Agreement or at law); or


(c) reject the Service or Deliverable (in whole or in part), in which case we may, at our option, also terminate the relevant Statement of Work or Services Schedule or this Agreement, and we may pursue any other remedies available under this Agreement or at law.


9 Change Request Procedure


9.1 Procedure:  Unless the parties expressly agree in writing to adopt another Change Request Procedure, the provisions of this section 9 shall apply to all changes and variations made under this Agreement to a Statement of Work or Services Schedule, with the exception of changes or variations that the respective Designated Representatives of the parties agree are Minor Changes.  


9.2 Minor Changes: Minor Changes may be effected by the written agreement of both Designated Representatives.  For the purpose of this Agreement, a Minor Change is a change that the parties agree will not materially change the Statement of Work or Services Schedule.  The parties agree that a change is material if it would:


(a) result in any increased costs to us; or


(b) delay the achievement of a Delivery Date; or


(c) substantially change the Requirements, Services, or Deliverables.


9.3 Change Request:  Either party may through its Designated Representatives at any time request changes or variations to:


(a) the nature and scope of the Services and Deliverables;


(b) the Requirements, or


(c) any Statement of Work or Services Schedule,


by submitting a "Change Request" containing the information set out in clause 9.5 for approval by the other party.


9.4 Information:  The Designated Representative who requests the change will forward to the Designated Representative of the other party a Change Request which includes at least the following information:


(a) the name and title of the person initiating the Change Request;


(b) the date of the Change Request;


(c) a description of the proposed change;


(d) the reason for, and anticipated benefit to us of, the proposed change.


9.5 Consultation regarding Change Request:  Within five Business Days after the submission of a Change Request, the respective Designated Representatives shall discuss the availability of personnel, equipment, resources and facilities necessary to fulfil such Change Request, and the practicality of such Change Request.  Following such discussion you shall promptly confirm the following information in writing:


(a) any changes to Charges, Statements of Work, Services Schedules, Services, Deliverables, Delivery Dates, or Requirements that would arise from you implementing the Change Request;


(b) any impact which implementation of the change may have on your ability to satisfy the Requirements and your obligations to us;


(c) any changes to the terms and conditions of this Agreement that may be required to enable the Change Request to be implemented; and


(d) any other information which may be relevant to our consideration of the Change Request.


9.6 Responses to Change Requests:  Each party shall ensure that all its responses to Change Requests or questions concerning Change Requests will be fair, reasonable and accurate and will not seek to impose any unreasonable conditions.  You will neither unreasonably decline to perform any Change Request nor seek to impose any unreasonable charges.


9.7 Agreement to Change Request:  If agreement is reached to the Change Request, the Change Request and, if appropriate, any variations to this Agreement shall be finalised and signed by the Designated Representatives of both parties.  The Change Request, together with all agreed changes to the contractual arrangements between the parties, shall then be deemed incorporated into, and constitute a variation to, this Agreement.


9.8 Liability for variations: We shall not be liable to pay for any variations carried out by you that have not been authorised pursuant to this Change Request Procedure.  You shall have no obligation to proceed based on any Change Request until such Change Request has been agreed by both parties and confirmed in writing in accordance with clause 9.7.


9.9 Exclusions:  In relation to a Change Request, you may not request the deferral of any Delivery Date, or the imposition of additional charges, except where the such request does not relate to anything that:


(a) is necessary to enable you to comply with the Requirements or your other obligations to us;


(b) may be reasonably inferred from the Requirements or the other terms and conditions of this Agreement; or


(c) is necessary for you to do, comply with, acquire or make available to yourself in order to supply the Services or the Deliverables.


10 Personnel


10.1 Qualifications of personnel:  You will, upon written request, deliver to us full information as to the qualifications, skills and relevant experience of the personnel engaged by you to perform your obligations under this Agreement, together with any other information that we may reasonably require to assess the suitability of those personnel.


10.2 Unsuitable personnel:  In the event that we are not satisfied that your personnel are suitable or if we reasonably determine that the performance or conduct of any your personnel is unsatisfactory or not in our best interests, you will, upon written request, promptly replace such personnel.  


10.3 Replacement personnel:  You shall promptly appoint suitable replacement personnel if any of your personnel engaged to perform your obligations under this Agreement resign, are removed, or otherwise cease to be available, and shall notify us in writing of the new appointment.  Such reassignment or replacement shall be at your sole cost and expense, and you shall meet the cost of delay caused by such reassignment or replacement and the cost of training and induction of replacement personnel.


10.4 Designated Representatives:  Each party shall provide a Designated Representative (or an agreed substitute) as a primary point of contact for the duration of this Agreement.  The Designated Representatives shall have necessary authority on behalf of their respective parties to agree all matters between the parties in relation to this Agreement except as otherwise provided in this Agreement.  The Designated Representatives shall meet monthly, and as otherwise requested by us from time to time, to further working relations under this Agreement and to discuss any issues or disputes that may have arisen.


10.5 Immigration status:  You will ensure that your employees, contractors, and agents, and any other personnel performing your obligations under this Agreement are lawfully entitled to perform the relevant work in New Zealand under the Immigration Act 1987.


10.6 Personnel management:  You shall be responsible for the management of all your employees, contractors, agents, and other personnel performing your obligations under this Agreement.  You shall be solely responsible for payment of salaries and other benefits and withholding of applicable taxes and other deductions in relation to such persons.

10.7 Subcontractors, etc.:  The obligations relating to your personnel under clauses 10.1, 10.2, 10.3, and 10.5 shall also apply to the personnel of your agents and contractors who are engaged to perform any of your obligations under this Agreement.

11 Records, reporting, and audit


11.1 Records:  You shall keep full, true and up to date books of account, records and documentation relating to the Services and Deliverables.  You shall ensure that such accounts, records, and documentation are sufficient to demonstrate your compliance with this Agreement.


11.2 Reporting:  You shall prepare and supply any reports required under a Statement of Work or Services Schedule.  In addition, you shall provide a full response to all our enquiries and other requests for information, which we may reasonably make at any time in relation to any aspect this Agreement or the performance of your obligations hereunder.


11.3 Audit:  We shall be entitled to review and audit the performance of your obligations under this Agreement from time to time.  We may engage third parties to conduct such reviews or audits.  You shall provide reasonable co-operation and assistance to the persons conducting such reviews or audits upon request, and shall answer all reasonable enquiries and provide full information upon request, at your cost.


11.4 Implementation of audit findings:  You shall implement all reasonable and practical recommendations arising from any audit or review conducted under clause 11.2 and shall comply with such audit or review findings to the extent necessary to ensure that the Services and Deliverables are performed, supplied, and invoiced in accordance with this Agreement.


12 Confidential Information


12.1 Confidentiality:  Each party will keep absolutely secret and confidential at all times all Confidential Information of which it, or its employees, contractors, or agents may become aware relating to the other party and will not use, communicate, cause to be communicated, copy, make available or re-supply any Confidential Information to any person other than those of its employees, contractors, or agents to whom disclosure is necessary for the purposes of this Agreement without the prior written consent of the other party.  Each party will first take steps with its employees, contractors, and agents to ensure that none of them uses any Confidential Information in a manner not authorised by this Agreement or discloses the same to any person without the prior written consent of the other party.


12.2 Exclusions:  The obligations of each recipient party to whom Confidential Information is disclosed in clause 12.1 above shall not apply to any Confidential Information which is:


(a) or at any time becomes, available to the public through no fault of that recipient party; or 


(b) is lawfully disclosed to such recipient party by third parties not under confidentiality obligations; or 


(c) is independently developed by the recipient party without the use of the other party’s Confidential Information; or


(d) is required to be disclosed by the recipient party by a governmental agency, officer of parliamentary, Minister of the Crown, Parliamentary select committee, Royal Commission, or law.  In such event the recipient party must provide the other party with written notice of the required disclosure promptly upon receipt of notice of the required disclosure or in the case of a required disclosure under the Official Information Act 1982, when we (or an Ombudsman on reviewing our decision to withhold) have determined that there are no good reasons for withholding the information and have advised you accordingly.


12.3 Security measures:  You shall implement and maintain suitable procedures and security measures to ensure that all of our Confidential Information in your possession or control is protected at all times from unauthorised disclosure, access, use, modification, damage or destruction by any person.


12.4 Notification of breach of confidentiality:  Each party shall promptly notify the other of the loss of any items containing Confidential Information and of any circumstances of which it becomes aware concerning any unauthorised possession, disclosure or use of any Confidential Information of the other party.


12.5 Employees and contractors:  Either party may at any time require the other party to arrange for its employees, contractors, or agents engaged in the performance of this Agreement to execute a confidentiality agreement containing terms that are consistent with the obligations identified in this section 12.  The party which is required to comply with this clause 12.5 shall arrange for all such agreements to be executed within the timeframe reasonably proposed by the other.


12.6 Publicity:  You shall not cause to be advertised or publicly announced, any information relating to this Agreement, or the subject of this Agreement, without our prior written approval in each instance.


13 Ownership


13.1 Goods:  You shall transfer title in any goods that you supply to us under this Agreement immediately upon Acceptance of those goods or upon full payment of your invoices for those goods (whichever is earlier).


13.2 Pre-existing Intellectual Property:  Except to the extent expressly set out in this Agreement, this Agreement does not transfer ownership of Intellectual Property Rights that may subsist in any items in existence prior to the date of this Agreement (“pre-existing Intellectual Property”) provided however that where we do not own such pre-existing Intellectual Property you must grant us (and shall ensure that the owners of such pre-existing Intellectual Property grant us), at no additional cost, a non-exclusive perpetual licence to:


(a) use, copy, and modify items that are subject to Intellectual Property Rights for our own use in a manner that meets our business requirements; and


(b) to the extent specified in any Statement of Work or Services Schedule, perform any other act with respect to that Intellectual Property or sell, hire, manufacture, or otherwise exploit the items or license any third party to do any thing set out in this clause 13.2.


13.3 Our Intellectual Property:  We own and retain all right, title and interest in and to all Intellectual Property that may subsist in:


(a) information, programs, data and documentation that we may supply or make available to you;


(b) any modification, translation, adaptation or development of information, programs, data or documentation supplied or made available by us.  You shall not deal with our Intellectual Property in any manner which is contrary to our interest and in particular, shall not use, copy, disclose, or dispose of any such information, programs, data or documentation except as necessary to perform your obligations under this Agreement or with our prior written consent in each case.  You shall return to us upon request all items that are our property.


We grant to you a non-exclusive non-transferable licence to use our Intellectual Property during the Term to the extent necessary to enable you to perform and supply the Services and Deliverables and otherwise to carry out your obligations under this Agreement.


13.4 New Intellectual Property:  All ownership rights and interests (including Intellectual Property Rights) that may subsist in any Deliverable or any other item (including information, computer programs, data, objects, source code, and documentation) that you create for us at our request, or that come into existence through the performance of the Services shall vest immediately in us upon such rights or interests coming into existence.  


13.5 Incorporation of proprietary materials: You must not incorporate into any Deliverable any Intellectual Property or proprietary material that is owned by you or by any third party except where that item becomes our property under clause 13.4 or where you have obtained our prior written consent and grant us a licence to use the same in accordance with clause 13.2.


13.6 Further assurance:  You shall, upon our request at any time (including after the termination of this Agreement), execute and procure the execution by your employees, contractors, and agents of documentation for the purpose of confirming the rights granted by this section 13.


14 Warranties


14.1 Warranty of authority:  You warrant that you have full power and authority to enter into and perform this Agreement in accordance with its terms and that the performance of your obligations will neither conflict with any obligation or duty owed to any third party nor infringe the rights of any third party.


14.2 Warranty of title:  You warrant that you have the right to supply the Services and Deliverables supplied under this Agreement and that all items which are intended to become our property pursuant to this Agreement shall become our sole, exclusive, and unencumbered property in the manner stipulated in section 13 (Ownership). 


14.3 Services: You warrant that all Services performed by you under this Agreement will be performed and supplied with due care and skill in a competent and professional manner and in accordance with best professional practice at the time when the Services are performed.  You warrant that all Services will be delivered by suitable personnel who possess suitable skills, training and experience (including knowledge of our business and the Requirements) and who will perform all tasks assigned to them in an efficient and effective manner.


14.4 Quality: You warrant that all Services and Deliverables performed or supplied by you under this Agreement shall meet the Requirements, and shall comply with all specifications, standards, and documentation agreed between the parties from time to time.  Except to the extent expressly set out in the relevant Statement of Work or Services Schedule, the Services and Deliverables must comply with all applicable Australian or New Zealand standards (or, if there are no applicable Australian or New Zealand standards, any relevant international standards).


14.5 Warranty Period: During a warranty period of 90 days following Acceptance of any Deliverable, you shall (at your sole cost) rectify all faults or defects in that Deliverable that are notified to, or identified by, you at no additional cost to us.  The warranty period for that Deliverable shall restart upon Acceptance of the rectified Deliverable.


14.6 Benefit of third party warranties:  You warrant that you will pass to us (or, you are unable to do so, will hold for our benefit) all warranties provided by third parties in respect of any Services or Deliverables.


15 Indemnities


15.1 Unlawful, negligent, or wilful acts: You indemnify us from and against any claims, demands, loss, damages or expenses relating to bodily injury or death of any person or damage to property resulting from your (or your employees’, contractors’, or agents’) unlawful, negligent, or wilful acts or omissions except to the extent that such consequences are caused, or contributed to, by our unlawful, negligent, or wilful acts or omissions.


15.2 Confidential Information:  You indemnify us from and against any claims, demands, loss, damages, or expenses resulting from your breach of section 12 (Confidential Information).


15.3 Intellectual Property: You indemnify us against, and will at your cost defend or settle, any claim, suit, action or proceeding (collectively called "Action") brought against us attributable to a claim that the supply or use of any Services or Deliverables provided by you under this Agreement constitutes a breach of any Intellectual Property Rights of a third party.  In the event of an Action we shall:


(a) fully co-operate with you in defending or settling the Action and make our employees available to give statements, advice and evidence as you may reasonably request, subject to us being reimbursed for all reasonable costs and expenses occasioned by our co-operation in such defence or settlement;


(b) notify you promptly in writing of any Action;


(c) give you sole control of the conduct and defence of any Action and all negotiations for its settlement or compromise provided that you conduct such defence or negotiations in a diligent manner.


15.4 Alternatives in event of Intellectual Property infringement: Should any Service or Deliverable become or, in your opinion be likely to become, the subject of an Action, you may, in order to mitigate any damages suffered by us:


(a) obtain for us, at no cost to us, the right to continue to use that Service or Deliverable; or


(b) replace or modify the Service or Deliverable, at no cost to us, to make it non-infringing, provided that the same function is performed by the replaced or modified property.


15.5 Proceedings not required:  The indemnities referred to in this section 15 shall be granted whether or not legal proceedings are instituted, and, if such proceedings are instituted, irrespective of the means, manner, or nature of any settlement, compromise or determination.


16 Liability


16.1 Exclusion:  Neither party shall be liable for any loss of profits, or indirect, incidental or consequential loss or damage of any kind whatsoever arising under or in connection with this Agreement or any termination of this Agreement.


16.2 Limitation:  Our aggregate liability to you for all claims arising under or in connection with this Agreement shall not exceed the total Charges payable by us from time to time under this Agreement.  Your liability to us for claims arising under or in connection with a Statement of Work or Services Schedule shall be limited to the extent (if any), expressly set out in each Statement of Work or Services Schedule.


16.3 Not limited or excluded:  Nothing in this section 16 shall limit or exclude any liability arising under section 15 (Indemnities).

16.4 Liquidated damages: You agree to pay us the following amounts as liquidated damages in the circumstances described in each case:


(a) Breach of privacy
the amount of $5,000 in any case where you (or your employees, contractors, or agents) use Confidential Information in a way that constitutes a breach of privacy under the Privacy Act 1993 that leads to a complaint to the Privacy Commissioner by the person concerned;


(b) Breach of security
the amount of $20,000 in any case (other than a case where clause 16.4(c) applies) where you (or your employees, contractors, or agents) fail to preserve the security of the Confidential Information in a manner that goes beyond an individual breach of privacy and the breach becomes a public matter; and


(c) Improper use
the amount of $20,000 in any case where you (or your employees, contractors, or agents) improperly use Confidential Information in such a way that a client of ours improperly or inappropriately obtains a visa or a permit, or any other immigration decision about that person is improperly or inappropriately made.


16.5 Realistic assessment: The parties agree that the liquidated damages provided in clause 16.4 represent a realistic assessment of the cost of us of dealing with the implications of the situations set out in those provisions.

17 Delay

17.1 Advice of delays:  You shall deliver the Deliverables and Services in accordance with the Delivery Dates specified in the relevant Statement of Work or Services Schedule.  You acknowledge that the timely performance of your responsibilities under this Agreement is of critical importance to us.  If you become aware that you may not be able to meet a Delivery Date or Required Acceptance Date, you must notify us in writing immediately.  


17.2 Liability for delay:  You shall be liable for all losses and expenses incurred by us as a result of delays by you (except to the extent that you are prevented from meeting a Delivery Date as a result of us failing to perform our obligations under this Agreement, in which case the Delivery Date shall be amended to take into account the effect of such failure).

17.3 Other remedies reserved:  Nothing in this section 17 prevents us from exercising any other rights or remedies we may have against you in the event that you fail to perform your obligations under this Agreement.


18 Insurance


18.1 Insurance:  You shall effect and maintain (at your own cost) adequate insurance in respect of potential liability, loss or damage arising at common law or under any statute in respect of claims for property damage, personal injury, public liability and professional indemnity relevant to the performance of your obligations under this Agreement for such values as should be insured against in accordance with prudent commercial practice. 


18.2 Evidence of insurance:  You shall produce on demand, to our satisfaction, evidence of the insurance effected and maintained in accordance with clause 18.1.


19 Force majeure


19.1 Force majeure:  Neither party shall be liable for any delay in meeting, or failure to meet, its obligations under this Agreement to the extent that such delay or failure is caused by any event outside its reasonable control (including, without limitation, any delay or failure caused by any act or omission of the other party) (each a “Force Majeure Event”).

19.2 Disaster recovery:  In the event of a Force Majeure Event of any sort that impedes the performance of your obligations under this Agreement, you shall use your best endeavours to ensure that the Services are promptly restored in a manner that minimises disruption to us.  Where you are engaged to provide disaster recovery services to us under this Agreement (“DR Services”), nothing in this section 19 shall permit you to delay performance of the DR Services or otherwise limit or exclude your liability for non-performance of the DR Services to the extent that performance of those Services would have enabled us to avoid or mitigate the effects of any Force Majeure Event.

19.3 Notice:  Should either party know or anticipate that, due to a Force Majeure Event, it will be unable to fulfil its obligations under this Agreement, it shall forthwith:


(a) notify the other party, giving as much detail as possible of the causes, expected duration and extent of its inability to perform its obligations; and


(b) consult with the other party as to the means, and use its best endeavours, to minimise the effects of its inability to perform its obligations under this Agreement.


19.4 Consequences of Force Majeure Event:  We shall not in any event be liable to pay for any goods or services not supplied in accordance with this Agreement as the result of a Force Majeure Event.  We may, at our discretion, terminate this Agreement without liability to you if a Force Majeure Event prevents you from performing any of your obligations under this Agreement for a period of more than 45 days.  


20 Termination


20.1 Termination for default:  Either party may terminate this Agreement by notice in writing to the other if the other party has breached any of its obligations under this Agreement and fails to remedy the breach within 30 days after written notice from the non-defaulting party specifying the breach and requiring it to be remedied.


20.2 Termination for convenience:  Subject to clause 20.6, we may, at our option, terminate this Agreement without liability to you at any time by giving you advance written notice of not less than the Convenience Termination Notice Period.


20.3 Additional rights of termination:  Without prejudice to any other rights we may have under this Agreement or at law, we may terminate this Agreement immediately by notice in writing if:


(a) you have committed a breach of your obligations under this Agreement or any Statement of Work or Services Schedule and such breach is not remedied within 30 days of us giving you written notice specifying the breach and requiring it to be remedied; or


(b) we exercise our rights under clauses 5.3, 8.7(c), 19.4, or 23.4; or


(c) you have repeatedly committed breaches of any term of this Agreement or any Statement of Work or Services Schedule and, irrespective of whether or not the breaches are remedied, we are not satisfied that you are willing or able to perform your obligations under this Agreement to our reasonable satisfaction; or


(d) you transfer or assign your rights or obligations under this Agreement, or any Statement of Work or Services Schedule, otherwise than in accordance with clause 23.1; or


(e) you become, or threaten to become, or are at serious and substantial risk of becoming, subject to any form of insolvency administration including, without limitation, any resolution, procedure or proceedings relating to your liquidation, inability to pay your debts as they fall due, insolvency or appointment of a receiver, receiver and manager, liquidator, provisional liquidator, statutory manager or similar officer, or if you make an assignment for the benefit of your creditors.


20.4 Partial termination:  Where our right to terminate under this section 20 relates to particular Statements of Work or Services Schedules, we may:


(a) as an alternative to terminating this entire Agreement, terminate only the relevant Statements of Work and Services Schedules; and


(b) exercise any or all of the rights and remedies set out under clause 20.5 (as if this Agreement had been terminated) insofar as they relate to the terminated Statements of Work and Services Schedules.

20.5 Consequences of termination:  If this Agreement is terminated or expires for any reason then:


(a) you shall promptly return to us all documents, information and items of property belonging to us that are in your possession or control; and


(b) we shall promptly return to you all property of yours that is in our possession or control (other than Deliverables for which we agree to pay a fair value).  The fair value of a Deliverable shall be determined taking into account the agreed price for the Deliverable less an appropriate deduction to reflect the diminished value of the Deliverable (having regard to its defects) or the cost to us of the work required to bring the Deliverable to a standard that satisfies the Requirements; and


(c) you will refund to us any sums paid to you in respect of any Services or Deliverables that have not been performed or supplied as required by this Agreement together with any interest on such sums calculated from the date those sums were paid until the date of refund calculated on a daily basis at an interest rate that is 2% per annum above the 90 day bank bill rate published from time to time by our bank; and


(d) we may recover from you the amount of all losses or damages sustained by us as a result of the termination; and


(e) we shall be regarded as discharged from any further obligations under this Agreement and under the Statements of Work and Services Schedules; and


(f) we may immediately solicit for employment, engage, or contract with any of your employees, contractors, and agents; and


(g) we may pursue any additional or alternative remedies available under this Agreement or at law.


20.6 Payment for work properly performed:  Where we exercise our right to terminate pursuant to clause 20.2, our only obligation shall be:


(a) in the case of termination of a Statement of Work or Services Schedule, to pay you for Services and Deliverables properly supplied by you in relation that Statement of Work or Services Schedule down to the date of termination; or


(b) in the case of termination of this entire Agreement, to pay you for Services and Deliverables properly supplied by you by you down to the date of termination in relation to all uncompleted Statements of Work and Services Schedules.


20.7 Survival of clauses:  The termination of this Agreement for any reason shall not affect the validity and enforceability of:


(a) any rights of a party against the other party which have accrued up to and including the date of termination; or


(b) the provisions of this Agreement which by their nature survive termination namely section 12 (Confidential Information), section 13 (Ownership), section 14 (Warranties), section 15 (Indemnities), section 16 (Limitation of Liability), and this section 20.


21 Notices


21.1 Address for Notices:  A notice, consent or approval to be given under this Agreement (a “Notice”) may by given by one party to the other party by personally serving it on that party, or by sending it by post to that party, or by submitting it by facsimile or email in accordance with the contact details set out in the Contract Details Schedule (or such other contact details as the party to be notified may advise for the purpose from time to time).


21.2 Deemed receipt:  Unless there is sufficient evidence to the contrary, any Notice will be deemed to be given:


(a) if personally served, upon receipt by an officer or other duly authorised employee, agent or representative of the receiving party; 


(b) if sent by post, two Business Days after it is posted;


(c) if sent by facsimile, upon its receipt, as to which a confirmation slip or other confirmation of transmission shall be adequate proof of receipt; or


(d) if sent by email, upon delivery of the email to the designated email server of the party receiving the Notice,


provided that the Notice will be deemed to have been received on the next Business Day if the Notice is served, or sent by facsimile or email, on a day that is not a Business Day (or if that Notice is served or sent after 5:00pm on a Business Day).


22 Dispute resolution


22.1 General:  The parties undertake to use all reasonable efforts in good faith to resolve any dispute which arises between them in connection with this Agreement or a Statement of Work or Services Schedule.  A party will as soon as reasonably practicable give the other a notice of any such dispute.


22.2 Internal dispute resolution:  Any dispute will be referred:


(a) initially to the Designated Representatives of the parties, who will endeavour to resolve the dispute within five Business Days of the giving of the dispute being referred to them; and


(b) if the Designated Representatives do not resolve the dispute within the time referred to in clause 22.2(a), to the representatives of the respective Chief Executives of the parties, who will endeavour to resolve the dispute, within a further five Business Days.


22.3 Mediation:  If, following the relevant internal dispute resolution procedure referred to in clause 22.2, the parties fail to resolve the dispute, then the parties will use best endeavours to settle their dispute by mediation before resorting to litigation.  Either party may initiate mediation in New Zealand by giving written notice to the other party.  The mediator should be agreed by the parties, but if the parties cannot agree on one within five Business Days after the mediation has been initiated, then the mediator shall be selected by the Chair for the time being of LEADR New Zealand Inc. (Lawyers Engaged in Alternative Dispute Resolution) or its successor.


22.4 Not arbitration:  Clauses 22.2 and 22.3 provide for a form of alternative dispute resolution and are not references to arbitration.


22.5 Continuing performance: Pending the final settlement of any dispute, the parties shall continue to perform their obligations respective obligations under this Agreement as far as possible as if no dispute had arisen.

22.6 Judicial proceedings:  No formal proceedings for the judicial resolution of any relevant dispute between the parties may be commenced until the dispute has gone through the relevant internal dispute resolution process under clause 22.2, and the mediation process under clause 22.3 has been completed.


22.7 Venue:  Any dispute resolution procedures shall be held in Wellington, New Zealand, unless otherwise agreed in writing.


22.8 Injunctive relief:  Notwithstanding anything in this section 22, a party may commence court proceedings in relation to any dispute, controversy or claim arising under or in connection with this Agreement at any time where that party seeks urgent injunctive relief.


23 General


23.1 Assignment and subcontracting:  Except as expressly provided for in this Agreement neither party may assign, transfer or subcontract its rights or obligations under this Agreement without the prior written consent of the other party, which shall not be unreasonably withheld.  If you are permitted to subcontract your obligations in accordance with clause 4.4, you shall not be relieved of any of your liabilities or obligations under this Agreement and you shall be liable to us for the acts, defaults, and neglects of any subcontractor (or any employee, contractor, or agent of the subcontractor) as if they were your own acts, defaults, or neglects.


23.2 Independent contractors:  The parties to this Agreement shall act as independent contractors in the performance of their obligations under this Agreement.  Except to the extent expressly specified in a Statement of Work or Services Schedule, the relationship between the parties shall not be deemed to be an employment relationship, partnership, or joint venture, and neither party shall act as agent for, or be able to take any action to legally bind, the other party for any purpose whatsoever.


23.3 Government directives:  If a Minister of the Crown gives a lawful direction to us, and that directive relates in any way to the rights and obligations of either party under this Agreement, the parties will negotiate in good faith and agree to take any action that will permit the parties to give effect to the directive.  That action may include, if necessary, reaching agreement on any changes that may need to be made to this Agreement, and the level of any compensation payable to you (or a mechanism for determining the level of compensation which is to be paid to you as a result of the change.  If the parties are unable to agree on the action to give effect to the directive, we may give effect to it by amending this contract on the giving of 30 days’ written notice to you (provided however that if, as a result of such amendment your operational viability is materially prejudiced, you may terminate this Agreement on 30 days’ written notice to us).

23.4 Conflict of interest:  You will at all times during the Term use your best endeavours to ensure that no action is taken by yourself or your employees, contractors, or agents, which could or might result in or give rise to the existence of conditions prejudicial to or in conflict with our interests.  You shall immediately notify us of any actual or potential conflict of interest, and we may either require you to take such action as we consider reasonably to remove the interest or (if you do not take such action or if the interest is of such a nature that no acceptable action can be taken to remove it) immediately terminate this Agreement without liability to you by giving you written notice.  For the purpose of this clause 23.4, a “conflict of interest” means a financial interest of any kind, or the ability to influence decision-making by our employees, contractors, or agents, and includes if you (or any of your employees, contractors, or agents):


(a) own or become an owner of, or have any material interest in, any other contractor providing services to us;


(b) have or develop any relationship with our personnel that might influence the impartiality of our relationship with you; or


(c) are aware, or become aware, of anything else that might give rise to a conflict between your responsibilities under this Agreement and any other responsibility or personal or business interest that you (or any of your employees, contractors, or agents) have.


23.5 No waiver:  Failure or neglect by a party to enforce at any time any of the terms, conditions or provisions of this Agreement shall not be construed to be a waiver of that party’s rights, or to in any way affect the validity of the whole or any part of this Agreement, or to otherwise prejudice that party’s rights to take subsequent action.  Any waiver by a party in respect of any right provided for in this Agreement shall not be construed to be a waiver of any further or future right arising under this Agreement.


23.6 Amendment:  No provision of this Agreement shall be changed, waived or modified, nor shall this Agreement be discharged in whole or in part except by an agreement in writing signed by the parties.


23.7 No intention to confer benefits on other people:  Nothing in this Agreement is intended to confer any benefit on anyone other than the parties, whether under the Contracts (Privity) Act 1982 or otherwise.


23.8 Severability:  If any provision of this Agreement is held invalid, unenforceable or illegal for any reason, that provision shall be deemed deleted and the remainder of this Agreement shall remain in full force and effect to the maximum possible extent.


23.9 Governing law:  This Agreement shall be governed by New Zealand law and the courts of New Zealand shall have non-exclusive jurisdiction to hear and determine all issues which may arise under or in relation to this Agreement.  The parties submit to the jurisdiction of the New Zealand courts and agree that the New Zealand courts are a convenient forum in which to resolve any dispute arising under or in relation to this Agreement.


23.10 Counterparts:  This Agreement may be executed in two or more counterparts each of which will be deemed an original, but all of which together will constitute one and the same instrument.  A party may enter into this Agreement by signing any counterpart.


23.11 Entire agreement:  This Agreement constitutes the entire agreement between the parties and supersedes all prior communications, representations, agreements or understandings, either verbal or written, between the parties with respect to the subject matter of this Agreement.


Execution


		Signed by the Chief Executive of the 


Department of Labour


by:


Authorised signatory


Name


Position


Date


City of Residence




		Signed for and on behalf of


MACROBUTTON NoMacro [supplier's legal name]

by:


Authorised signatory


Name


Position


Date


City of Residence








Schedule 1 – Contract Details


		Detail

		Value



		Commencement Date

		[commencement date]



		Initial Term

		[length of time] from the Commencement Date



		Contact Details

		[contact details of each party, for the purpose of Notices]



		Designated Representatives

		[name and position of each party’s Designated Representative]



		Renewal Terms

		 [renewal terms, if any]



		Convenience Termination Notice Period

		 [90 days]



		Approved subcontractors

		[list any subcontractors that are approved by the department at the commencement of the Agreement]





Schedule 2 – Statement of Work Template


 [insert Statement of Work template for project work]


Schedule 3 – Services Schedule Template


 [insert Services Schedule template for all other services]


Appendix 1 – Request for Proposal


Appendix 2 – Proposal


Appendix 3 – Contractual Correspondence





