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Section 1 – Introduction and Purpose
1.1 Purpose of the Request for Qualification (RFQ)
The Department of Assistive and Rehabilitative Services (DARS) seeks to identify outside counsel qualified to provide legal services for the Business Enterprises of Texas (Program), which is administered by DARS under the authority and provisions of the Randolph-Sheppard Act (20 U.S.C. Sections 107-107f), the Texas Human Resources Code, Title 5, Chapter 94, and the Texas Administrative Code, Title 40, Part 2, Chapter 106, Subchapter G.  

The Business Enterprises of Texas (BET) is a federally sponsored, state-administered program that provides food management opportunities for Texans who are blind.

1.2
Project Background Information
DARS is seeking qualifications of attorneys/firms to provide a wide range of legal services associated with the administration of the Program.  DARS obtains permits to operate food service and vending locations on state and federal sites; enters into contracts with private entities for the same purpose; and licenses persons who are blind to manage the food service and vending locations.  The Randolph-Sheppard Act provides for a grievance system for licensed managers who are dissatisfied with decisions of DARS.  These grievances include administrative hearings and arbitrations.  Legal assistance is frequently needed concerning all of these matters.  

1.3
Minimum Qualifications of the Respondent
a. The principal attorney(s) must have a minimum of 10 years experience as a licensed attorney in the State of Texas.

b. The principal attorney(s) must have 5 years of trial court experience in both state and federal courts with preference given for experience in the Federal Court of Claims.

c. The principal attorney(s) must have 5 years experience in providing counsel for arbitrations.

d. Attorneys or legal firms that have experience working with the Administrative Procedures Act and have been listed as counsel for at least five administrative proceedings in the last five years;

e. Attorneys or legal firms that have provided advice to a state agency on a continuing basis for at least five years;

f. Attorneys or legal firms that have extensive experience in litigating and arbitrating issues under the Randolph-Sheppard Act, with additional preference given for experience with Federal Court cases in which the Randolph-Sheppard Act was the subject of litigation;
g. Attorneys or legal firms that have acted as lead counsel in arbitrations filed under the Randolph-Sheppard Act.

h. Law firms responding to this RFQ must have an office in Texas. The firm should have a place of business in Austin, Texas, or be willing to either waive, or substantially limit, the expenses attributable to travel.
i. Lead and co-lead attorneys assigned to DARS must be in good standing with the State Bar of Texas with no public disciplinary history in Texas or elsewhere as reflected by the State Bar of Texas’ Online Membership Directory.
j. Counsel firms must maintain malpractice insurance or an acceptable substitute in an amount acceptable to the agency ($1 million).
k. Attorneys and Counsel firms must agree to comply with the DARS Code of Ethics Texas Government Code 572.051, the reporting requirements there under, other applicable state laws, and the conflict-of-interest provisions of the agreement.
1.4
Scope of Work
a.
General 
Duties include legal counsel regarding the Randolph-Sheppard Act and associated statutes, negotiations of contracts pertaining to agreements and permits to operate food service and vending locations on state and federal sites for DARS/DBS Business Enterprises of Texas program. Legal services also include related Randolph-Sheppard vending questions. Representation associated with grievances filed under the Randolph Sheppard Act. 
b.
Administrative Hearings

Legal Counsel duties include representation during administrative hearings. Administrative hearings conducted as a result of Randolph Sheppard grievances are in accordance with the Randolph-Sheppard Act, governing statutes, and the State Office of Administrative Hearings (SOAH) procedures for hearing contested case hearings contained in 1 TAC §105.1 et seq. to the extent those procedures do not conflict with the Act and its implementing regulations or these rules.
c.
Arbitrations

Legal Counsel duties include representation during arbitrations.  An individual appealing the DARS/DBS decision made as a result of a Randolph Sheppard administrative hearing must file a complaint with the Secretary of Education in conformity with the provisions of the implementing regulations at 34 CFR, part 395.13 of the Act, pertaining to arbitration of vendor complaints.
1.5
Fee Response
Selected firms and/or attorneys will only receive compensation for work actually performed as requested by the DARS.  The OAG recommends a $525 per hour cap on outside counsel rates paid by the State, and DARS will not approve an hourly rate above $525. 
Travel expenses must be approved in advance by DARS to receive reimbursement.  Any reimbursement for travel expenditures will be at State approved rates in accordance with State travel regulations.  https://fmx.cpa.state.tx.us/fm/travel/index.php
Meal expenses.  Agency will reimburse Outside Counsel for reasonable and necessary meal expenses at the rate of $100.00 or actual expenses, whichever is less, for each attorney for each day requiring overnight travel.  Agency will not reimburse Outside Counsel for the purchase of alcohol.  

Expenses.  If an outside counsel bills for allowable expenses, copies of actual receipts must be submitted.  The following is a list of some of the expenses that are not reimbursable: gratuity; alcohol; non-coach class airfare; routine copying charges; fax charges; routine postage; office supplies; telephone charges; local travel (within 20-mile radius of office), including mileage, parking, and tolls; all delivery services incurred by internal staff; air-conditioning; electricity or other utilities; and internet charges.

The response must also include the submission of fee information in the form of hourly rates for each attorney, paralegal, or any other staff, who may be assigned to perform services.  The fee information must include all other billable expenses.  Travel expenses during the contract period shall be reimbursed in accordance with the State of Texas Travel Regulations and the Official Mileage Guide as they apply to state employees.

The successful law firms and/or attorneys will provide services at an agreed hourly rate that represents at least a 10% discount from the usual rate charged by such attorney and/or firm. Paralegals, upon prior written approval by DARS, may provide services at an agreed hourly rate that shall represent at least a 10% discount from the usual rate charged by such paralegal. 

Respondents must submit a fee response by completing Document H.  Fees must be justified in terms of activities and anticipated expenditures must be reasonable (i.e., consistent with current market price and practice) and necessary to accomplish the objectives stated herein.  The fee response must evidence that financial resources are adequately and appropriately allocated among fee categories in a cost-effective and prudent business manner to accomplish the objectives stated herein.  Services to be purchased from other agencies, subcontractors, including any amounts subcontracted to Historically Underutilized Businesses (HUBs), consultants, and others must be specified. 

1.6
Contract Term
Services for any contract resulting from this RFQ will commence upon approval of the contract by the Office of the Attorney General and will terminate on August 31, 2017. 

Section 2 – General Instructions and Response Requirements
All responses to this request must meet the following conditions in order to be considered.  Failure to meet these conditions shall result in disqualification of response and the response shall receive no further consideration.  

2.1 Expected Sequence of Events/Critical Dates  

	DATE
	Event

	Thursday, July 19, 2012
	Publication of Request for Qualifications on the Electronic State Business Daily (ESBD) at http://esbd.cpa.state.tx.us.

	Tuesday, July 24, 2012  
	Written questions regarding RFQ must be received by DARS no later than 5:00 p.m. (CDT).

	Wednesday, July 31, 2012
	DARS posts responses to all questions received on the ESBD.

	Monday, August 20, 2012
	Response is due in the CPCSC Division 3:00 p.m., (CDT).

	Wednesday, August 29, 2012
	Interviews for qualified firms, if required.

	September 1, 2012
	Anticipated start date of contract and date assigned work may commence. 

	August, 31, 2017
	Ending date of contract and any outstanding work product submitted to the DARS with final billing.


DARS reserves the right to modify or extend the above timelines.
2.2
Respondents Questions and Answers
Respondents will have until 5:00 p.m. (CDT) on Thursday, July 24, 2012 to submit questions in writing regarding this RFQ.  All questions shall, to the highest degree possible, cite the specific RFQ section and paragraph number(s) to which the question refers.  Any questions received by DARS prior to the date and time above will be answered in a question and answer document issued by DARS.  Only answers provided in writing by DARS will be considered official. 
All query submissions must include the identity of the sender, the sender's title, firm name, mailing address, telephone number, and e-mail address.
Questions must be submitted to Jacqueline Sailors via e-mail, mail, or hand delivery using the point of contact information found on page 1. DARS is not responsible for answering questions received by DARS after the submittal deadline.
Answers to questions will be made available on the Electronic State Business Daily (ESBD) Web site at http://esbd.cpa.state.tx.us  by Wednesday, July 31, 2012 at 5:00 p.m. CDT.   
Only information in the materials constituting this RFQ, including its attachments, exhibits, and forms, the question and answer document, and any RFQ addendum shall be binding on DARS.

All inquiries regarding these specifications must be in writing and addressed to Jacqueline Sailors.  Ms. Sailors’ contact information is provided on page 1.

Respondents must notify DARS of any ambiguity, conflict, discrepancy, exclusionary specification, omission or other error in the RFQ by the deadline for submitting questions and comments. If a respondent fails to notify DARS of these issues by the specified deadline, it will submit a response at its own risk, and if awarded a contract: (1) shall have waived any claim of 
error or ambiguity in the RFQ or resulting contract, (2) shall not contest DARS’ interpretation of such provision(s), and (3) shall not be entitled to additional compensation, relief or time by reason of the ambiguity, error, or its later correction.
2.3
Response Submission, Date and Time
RESPONSE DUE DATE and TIME:  Monday, August 20, 2012, 3:00 PM, CT
· WITHOUT EXCEPTION – A response must be date and time stamped by the DARS Consumer Procurement & Client Services Contracting (CPCSC) before the response due date and time.
· WITHOUT EXCEPTION – A response will not be accepted by facsimile transmission (FAX).

Responses must be submitted as follows:

a. Responses must be typed and submitted on 8-1/2 x 11 inch white paper.

b. To conserve space, please do not submit custom-printed folders, brochures, binders or firm resumes.

c. Respondent’s name, prominently displayed on each RFQ packet; 
d. RFQ No. 53802-13-1292, prominently displayed on each packet;  
e. Closing date: August 20, 2012, prominently displayed on each packet;  
f. Addressee: 


Department of Assistive & Rehabilitative Services (DARS)

Consumer Procurement & Client 

Services Contracting (CPCSC)

4900 North Lamar Blvd.

Mail Code 3046

Austin, TX  78751
g. Submit 1 original and 3 printed copies and 1 CD of the response in MS Word or compatible format. 
h. Any material that the respondent considers to be confidential, proprietary etc. shall be clearly marked (See: Section 2.7 Disclosure of Response Content).  

Respondents must sign the “Execution of Offer”.  By signing, the Respondent or the Respondent’s legally authorized agent affirms that the all statements within the response are true and correct.  Respondents must indicate, in writing, any terms, or conditions that are not feasible with the submission of the response to this RFQ.  Discovery of any false statement in the response is a material breach and shall void the submitted response or any resulting contracts and Respondent shall also be removed from all vendor lists maintained by the state of Texas.  

2.3.1 Receipt of Responses
To be eligible to be considered for funding, responses must be received in the DARS Consumer Procurement & Client Services Contracting  Division (CPCSC) on or before 3:00 p.m. (Central Time) on the closing date as specified in the RFQ.  In establishing the time and date of receipt, the DARS will rely solely on the time/date stamp of the CPCSC Division.
2.3.2
Method of Submittal

Regardless of the method of submitting the response—United States Postal Service (USPS), United Parcel Service, Federal Express or any other delivery service—the response must be received in the agency’s CPCSC Division by 3:00 PM (CDT) on or before the closing date in order to be considered.


Note: DARS WILL NOT accept a USPS postmark and/or round validation stamp, mail receipt with the date of mailing stamped by the USPS, a dated shipping label, invoice or receipt from a commercial carrier, or any other documentation as proof of receipt of any response.  Respondents are advised that DARS assumes no responsibility, due to any circumstances, for the receipt of a response after the deadline time and date established in this RFQ.
2.3.3
CPCSC Division
DARS's Consumer Procurement & Client Services Contracting is open Monday through Friday, 8:00 a.m. to 5:00 p.m., excluding holidays.  Responses will not be considered if received in CPCSC after 3:00 p.m. (CDT) on the closing date.  CPCSC is located on the 3rd floor of the Brown Heatly Bldg, 4900 North Lamar, OOL #3405 Austin, TX 78751-2316.  The mailing address is:
Consumer Procurement & Client 

Services Contracting (CPCSC)

4900 North Lamar Blvd.

Mail Code 3046

Austin, TX  78751

2.4
Addenda, Amendments, and Clarifications to the RFP
DARS may issue any addenda, amendments, and clarifications regarding this RFQ that DARS determines are necessary. All such addenda, amendments, and clarifications issued by DARS become part of the RFQ. All addenda, amendments, and clarifications to the RFQ will be issued in writing and added to the posting on the Electronic State Business Daily (ESBD). DARS may also e-mail any addenda, amendments, or clarifications to all eligible Respondents. However, it shall be the responsibility of the Respondent to recheck the RFQ posting on the ESBD for any possible addenda prior to submitting a response. The Respondent must acknowledge all addenda, amendments, or clarifications by either signing and returning such document(s) or indicating receipt on the Signature Page of the response. Only written addenda, amendments, and clarifications signed or sent by authorized DARS personnel shall be binding. All oral and other interpretations or clarifications have no legal effect.

2.5
Standard Response Requirements
By submitting a response to this RFQ, the law firm and/or attorney affirms that it has reviewed the Office of Attorney General’s April 2, 2012 memorandum (Exhibit A) concerning new outside counsel rules, administrative fees and templates and that it will comply with the terms of that letter in its response to this RFQ and in any negotiation, processing and performance of any contract resulting from this RFQ.

Responses that address only part of the requirements contained in this RFQ may be considered non-responsive. 

DARS reserves the right to reject any and all responses and to negotiate portions thereof.

DARS makes no representations, written or oral, that it will enter into any form of agreement with any respondent to this RFQ and no such representation is intended or should be construed by the issuance of this RFQ.

The fee schedule submitted by the respondent is subject to negotiation by the DARS.
DARS reserves the right to select the response containing the best offer considering the outcomes desired. The respondent shall furnish such additional information that the Agency may reasonably require.
2.6
DARS Not Responsible For Preparation Costs
The DARS will not be liable for any costs incurred in the preparation and submittal and/or evaluation of a response.

2.7
Disclosure of Response Content
After contract award, responses are subject to release under the Texas Government Code, Chapter 552, Public Information Act.  
DARS is committed to upholding the Public Information Act and to ensuring public access to its records. All DARS records are available to the public unless one of the exceptions to disclosure listed in the Public Information Act applies. More detailed information on requesting Public Information is located at http://www.dars.state.tx.us/rules/openrecords.shtml
Respondents must: 
a. Indicate on their response cover if their submission contains proprietary, confidential, or copyright material i.e., something that is considered a trade secret, or is protected by patent or copyright laws.  
b. Identify each document, page, and answer within the response if proprietary, confidential, or copyright material.

c. Clearly mark each document, page, and answer the respondent considers confidential.
2.8

Respondent Affirmations
By submitting a response to this RFQ, Respondent certifies that:



2.8.1
All statements and information prepared and submitted in the response to this RFP are current, complete, and accurate.

2.8.2
The Respondent has not given, offered to give, nor intends to give at any time hereafter any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or service to a public servant in connection with the submitted bid.

2.8.3
Pursuant to 15 U.S.C. §1, et seq. and Tex. Bus. & Comm. Code §15.01, et seq. neither the Respondent nor the firm, corporation, partnership, or institution represented by the Respondent, or anyone acting for such a firm, corporation or institution has violated the antitrust laws of this state, federal antitrust laws, nor communicated directly or indirectly the bid made to any competitor or any other person engaged in such line of business.

2.8.4
Pursuant to §2155.004, Gov’t Code, neither the Respondent nor any person or entity which will participate financially in any contract resulting from this RFQ has received compensation for participation in the preparation of the specifications for this RFQ.

2.8.5
Pursuant to §231.006(d), Texas Family Code, regarding child support, the Respondent certifies that the individual or business entity named in this bid is not ineligible to receive the specified payment and acknowledges that the contract may be terminated and payment may be withheld if this certification is inaccurate. Furthermore, any Respondent subject to §231.006, Gov’t Code, must include names and Social Security numbers of each person with at least 25% ownership of the business entity submitting the bid. This information must be provided prior to award. Enter the Name & Social Security Numbers for each person below:  Must complete Document L on Page 47 with this information:
	Name: 
	SSN:

	Name: 
	SSN:

	Name: 
	SSN:


2.8.6
Under §2155.004, Gov’t Code, the Respondent certifies that the individual or business entity named in this bid or any contract resulting from this RFQ is not ineligible to receive the specified contract and acknowledges that the contract may be terminated and payment withheld if this certification is inaccurate. §2155.004 prohibits a person or entity from receiving a state contract if they received compensation for participating in preparing the solicitation or specifications for the contract.

2.8.7
As required by §2252.903, Gov’t Code, Respondent agrees that any payments due under a contract resulting from this RFQ shall be directly applied towards eliminating any debt or delinquency including, but not limited to, delinquent taxes, delinquent student loan payments, and delinquent child support, until the debt is paid in full. Respondent shall comply with rules adopted by CPA under §§403.055, 403.0551, 2252.903, Gov’t Code and other applicable laws and regulations regarding satisfaction of debts or delinquencies to the State of Texas.
2.8.8
Pursuant to §669.003, Gov’t Code, DARS may not enter into a contract with a person who employs a current or former executive head of the DARS until four years has passed since that person was the executive head of the DARS. By submitting a bid, the Respondent certifies that it does not employ any person who was the executive head of the DARS in the past four years. If Respondent does employ a person who was the executive head of the DARS, provide the following information:  Must complete Document L on Page 47 with this information:
Name of Former Executive: 

Name of State Agency: 


Date of Separation from State Agency: 


Position with Respondent: 


Date of Employment with Respondent: 


2.8.9
In accordance with §2155.4441, Gov’t Code, Respondent agrees that during the performance of a contract for services it shall purchase products and materials produced in Texas when they are available at a price and time comparable to products and materials produced outside this state.
2.8.10
Respondent certifies that the bidding entity and its principals are eligible to participate in this transaction and have not been subjected to suspension, debarment, or similar ineligibility determined by any federal, state or local governmental entity and that Respondent is in compliance with the State of Texas statutes and rules relating to procurement and that Respondent is not listed on the federal government's terrorism watch list as described in Executive Order 13224. Entities ineligible for federal procurement are listed at http://www.epls.gov
2.8.11
Sections 2155.006 and 2261.053, Gov’t Code, prohibit state agencies from awarding contracts to any person who, in the past five years, has been convicted of violating a federal law or assessed a penalty in connection with a contract involving relief for Hurricane Rita, Hurricane Katrina, or any other disaster, as defined by §418.004, Gov’t Code, occurring after September 24, 2005. Under §2155.006, Gov’t Code, Respondent certifies that the individual or business entity named in its bid is not ineligible to receive a contract and acknowledges that any contract resulting from this RFQ may be terminated and payment withheld if this certification is inaccurate.
2.8.12
Respondent represents and warrants that payment to the Respondent and the Respondent’s receipt of appropriated or other funds under any contract resulting from this RFQ are not prohibited by §556.005 or §556.008, Gov’t Code, relating to the prohibition of using state funds for lobbying activities.
2.8.13
Respondent represents and warrants that it has no actual or potential conflicts of interest in providing the requested items to DARS under the RFQ and any resulting contract, if any, and that Respondent’s provision of the requested items under the RFQ and any resulting contract, if any, would not reasonably create an appearance of impropriety.

2.8.14
If Respondent takes any exceptions to any provisions of the RFQ, these exceptions must be specifically and clearly identified by section in Respondent’s bid in response to the RFQ and Respondent’s proposed alternative must also be provided in the bid. Respondents cannot take a ‘blanket exception’ to the entire RFQ. If any Respondent takes a ‘blanket exception’ to the entire RFQ or does not provide proposed alternative language, the Respondent’s bid may be disqualified from further consideration.
2.9
PROTEST PROCEDURES: Any actual or prospective Respondent who is aggrieved in connection with this RFQ, evaluation, or award of any contract resulting from this RFQ may formally protest as provided in DARS’ rules at 40 TAC Rule 102.307. 

2.10
NON-APPROPRIATION OF FUNDS:
Any contract resulting from this RFQ is subject to termination or cancellation, without penalty to DARS, either in whole or in part, subject to the availability of state funds. DARS is a state agency whose authority and appropriations are subject to actions of the Texas Legislature. If DARS becomes subject to a legislative change, revocation of statutory authority, or lack of appropriated funds which would render DARS’s or Respondent’s delivery or performance under the contract impossible or unnecessary, the contract will be terminated or cancelled and be deemed null and void. In the event of a termination or cancellation under this Section, DARS will not be liable to Respondent for any damages, which are caused or associated with such termination, or cancellation and DARS will not be required to give prior notice. 

2.11
TEXAS PUBLIC INFORMATION ACT:
Notwithstanding any provisions of this RFQ to the contrary, Respondent understands that DARS will comply with the Texas Public Information Act (Chapter 552, Gov't Code) as interpreted by judicial opinions and opinions of the Attorney General of the State of Texas. Information, documentation, and other material in connection with this solicitation or any resulting contract may be subject to public disclosure pursuant to the Texas Public Information Act. Within three (3) days of receipt, Respondent will refer to DARS any third party requests, received directly by Respondent, for information to which Respondent has access as a result of or in the course of performance under any contract resulting from this RFQ. Any part of the solicitation response that is of a confidential or proprietary nature must be clearly and prominently marked as such by the Respondent.

2.12
CONFLICT OF INTEREST: 

Under §2155.003, Gov't Code, a DARS employee may not have an interest in, or in any manner be connected with a contract or bid for a purchase of goods or services by an agency of the state; or in any manner, including by rebate or gift, accept or receive from a person to whom a contract may be awarded, directly or indirectly, anything of value or a promise, obligation, or contract for future reward or compensation. Any individual who interacts with public purchasers in any capacity is required to adhere to the guidelines established in Section 1.2 of the State of Texas Procurement Manual, which outlines the ethical standards required of public purchasers, employees, and bidders who interact with public purchasers in the conduct of state business, and with any opinions of or rules adopted by the Texas Ethics Commission. Entities who are interested in seeking business opportunities with the State must be mindful of these restrictions when interacting with public purchasers of CPA or purchasers of other state agencies. 

2.13
FORCE MAJEURE: 

Neither Respondent nor DARS shall be liable to the other for any delay in, or failure of performance, of any requirement included in any contract resulting from this RFQ caused by force majeure. The existence of such causes of delay or failure shall extend the period of performance until after the causes of delay or failure have been removed provided the non-performing party exercises all reasonable due diligence to perform. Force majeure is defined as acts of God, war, fires, explosions, hurricanes, floods, failure of transportation, or other causes that are beyond the reasonable control of either party and that by exercise of due foresight such party could not reasonably have been expected to avoid, and which, by the exercise of all reasonable due diligence, such party is unable to overcome. Each party must inform the other in writing, with proof of receipt, within three (3) business days of the existence of such force majeure, or otherwise waive this right as a defense. 

2.14
INDEPENDENT CONTRACTOR:
Respondent is and shall remain an independent contractor in relationship to the DARS. DARS shall not be responsible for withholding taxes from payments made under any contract resulting from this RFQ. Respondent shall have no claim against DARS for vacation pay, sick leave, retirement benefits, social security, worker's compensation, health or disability benefits, unemployment insurance benefits, or employee benefits of any kind.

2.15
INDEMNIFICATION:


Respondent shall defend, indemnify, and hold harmless the State of Texas, its officers, and employees, and DARS, its officers, and employees and contractors, from and against all claims, actions, suits, demands, proceedings, costs, damages, and liabilities, including without limitation attorneys’ fees and court costs, arising out of, connected with, or resulting from any acts or omissions of respondent or any agent, employee, subcontractor, or supplier of respondent in the execution or performance of any contract with respondent resulting from this RFQ. Respondent shall coordinate its defense with the Texas Attorney General as requested by DARS. This section is not intended to and shall not be construed to require respondent to indemnify or hold harmless the state or DARS for any claims or liabilities resulting from the negligent acts or omissions of DARS or its employees.  
2.16
RIGHT TO AUDIT:


In addition to and without limitation on the other audit provisions of this RFQ, pursuant to §2262.003, Texas Government Code, the state auditor may conduct an audit or investigation of the Respondent or any other entity or person receiving funds from the state directly under this contract or indirectly through a subcontract under this contract. The acceptance of funds by the Respondent or any other entity or person directly under this contract or indirectly through a subcontract under this contract acts as acceptance of the authority of the state auditor, under the direction of the legislative audit committee, to conduct an audit or investigation in connection with those funds. Under the direction of the legislative audit committee, the Respondent or other entity that is the subject of an audit or investigation by the state auditor must provide the state auditor with access to any information the state auditor considers relevant to the investigation or audit. This RFQ or any contract resulting from this RFQ may be amended unilaterally by DARS to comply with any rules and procedures of the state auditor in the implementation and enforcement of §2262.003, Texas Government Code. Respondent will ensure that this clause concerning the authority to audit funds received indirectly by subcontractors through the Respondent and the requirement to cooperate is included in any subcontract it awards.
2.17
Accuracy Of Response
Response shall be represented to be true and correct and shall contain no cause for claim of omission or error.  Response may be withdrawn in writing or by facsimile (provided that the facsimile is signed and dated by the Respondent’s authorized representative) at any time prior to the opening hour.  However, no Response may be withdrawn for a period of 120 calendar days subsequent to the opening of responses without the prior written approval of the DARS Consumer Procurement & Client Services Contracting Manager.  

Section 3 – Response Format and Content

3.1
Response Format 
3.1.1
To aid review, please do not submit responses in binders or fasteners (other than ordinary staples or clips) or with thick covers.  To conserve space, please do not submit custom-printed folders, brochures, binders or firm résumés.  
a.
Pages must be numbered sequentially (beginning after the Contact Data Sheet), with the name of the firm printed on each page. 
b.
Tabs shall be inserted between each DOCUMENT. 

3.1.2
A response, exclusive of appendices and any title page, must be on standard white or buff 8-1/2” x 11” paper in at least 12 point type.  Supplemental information (such as general firm information or attorney résumés), if any, must be restricted to appendices following the responses.  
3.1.3
One (1) original and three (3) copies of response, and 1 CD of the response in MS Work or compatible format must be submitted under a cover letter on firm letterhead.  
3.1.4
Prospective counsel is strongly encouraged to be as brief as possible in their responses.  Responses should be narrowly focused on firm and attorney competency, qualifications, and experience in substantially similar client matters for similar clients.
3.1.5
Responses must be submitted in a manner which does not carry any benefit, keepsake, or value for members of the review panel.

3.2
Response Content
Response content shall include the following:

3.2.1
Cover Letter 


Responses to include a cover letter submitted on firm letterhead.
3.2.2
Response Cover Page

Responses shall include a Response Cover Page (Document A), which checks the method of proposed service delivery offered, checks if the response contains proprietary material, and clearly states the name of the firm or organization and the name, position, and telephone number of the respondent’s Administrator who may be contacted regarding the response. 

3.2.3
Response Content Checklist

Responses shall include a Response Content Checklist (Document B). This checklist is to assist respondents in ensuring that all information is included in their response.  Respondents must refer to the appropriate section of the RFQ for detailed information.  Failure to return all information on the checklist can disqualify the response.  The Content Checklist must be signed by a person authorized to bind the firm or the response will be disqualified

3.2.4
Documents C Through I, K, L and M

Documents C through I and Documents K, L and M shall be completed and included in the response.  Failure to complete and/or return any document may be cause to disqualify the response.

a.
Document C - Minimum Qualifications - The Respondent shall clearly state how they meet the minimum qualifications to be eligible to provide the proposed services.

b.
Document D - List of Counsel Firm Employees Proposed for DARS - Provide a list of all personnel, including their respective billing classification, who may provide services for DARS.

c.
Document E – Conflicts of Interest – shall be completed and signed for the firm and key staff members.
d.
Document F - Contact Data Sheet. 

e.
Document G - Data Intake - Document G shall be provided with submitted Response.  The Respondent must clearly, completely, and specifically describe the methodology for carrying out the scope objectives and requirements as described in this RFQ.  All questions must be answered as thoroughly as possible to address the requirements of Section 1.4 Scope of Work.   Respondent must provide satisfactory evidence of capability to manage and coordinate the types of activities described in the RFQ.
f.
Document H - Fee Response - Provide your proposed fee structure for services to be provided.

g.
Document I - Evidence of Respondent’s Financial Responsibility - Respondent shall clearly document financial viability, insurance coverage, previous or pending litigation, and any loan defaults.

h.
Document K – Child Support Certification – Respondent must complete and sign the Child Support Certification.

i.
Document L – Respondent Affirmation Clauses – Respondent must complete.

j.
Document M - Signed Execution of Offer, Affirmation of Terms and Conditions, and Response Preferences - Respondent must complete and sign the Execution of Offer.  Failure to sign will disqualify the Respondent from consideration.
3.3 Conflicts of Interest

The response must describe any potential conflicts of interest that might arise in the course of providing the services required in this RFQ.  Reference Document E.  
3.4 Historically Underutilized Business (HUB) Identification 
The DARS HUB Program Office has reviewed the requirements of this solicitation and determined that subcontracting opportunities are not probable under the resulting contract.  Therefore, respondents are not required to submit a HUB Subcontracting Plan with their response at the time of submission. If subcontractors are used in the delivery of the goods and/or services, the awarded contractor(s) is requested to submit monthly progress reports, in the prescribed format, to DARS HUB Program Office.  When applicable, the reports should include a narrative description of the contractor’s good faith efforts and accomplishments, and financial information reflecting payments to all subcontractors, including HUBs.  

HUBs as defined in V.T.C.A., TX Govt. Code, §2161.001 are encouraged to submit a response for the services requested in this RFQ.  Respondents are encouraged to become HUB certified.  

Respondents that are not certified and who wish to become certified should complete the HUB Certification application available at http://www.window.state.tx.us/procurement/prog/hub/hub-certification/.  The Statewide HUB Program at (512) 463-5872 can assist with questions regarding the requirements for certification. The respondents should also relay this information to any potential subcontractors who wish to become a certified HUB.

Respondents that are certified as a HUB with the Texas Comptroller of Public Accounts’ Texas Procurement and Support Services should attach a copy of the certificate to the response.

Section 4 – Review of Responses
4.1
Review and Selection
DARS will perform an initial screening of all responses received. Unsigned responses and responses that do not include all required forms and sections are subject to ejection without further evaluation. DARS reserves the right to award in part, to reject any or all responses in whole or in part, or to waive technical defects, minor irregularities and omissions in responses if, in its judgment, it is determined to be in the best interest of the State of Texas. DARS also reserves the right to cancel this RFQ at any time.

DARS will use a formal evaluation process to select the successful respondent. DARS will consider capabilities or advantages that are clearly described in the response, which may be confirmed by technical discussions, oral presentations, site visits, demonstrations, and/or references contacted by DARS. DARS reserves the right to contact individuals, entities, or organizations that have had dealings with the respondent or respondent’s proposed staff, whether or not identified in the response.
The totals from each member of the evaluation team will be added together and divided by the number of evaluation team members to arrive at the total average score for each response.  
DARS may select a response for award without any discussions, or may elect to hold discussions with only the single most highly qualified respondent. 
4.2
Evaluation Criteria

Evaluation of responses will be based on the following criteria and corresponding relative weights. 
	EVALUATION CRITERIA
	RELATIVE WEIGHT

	Principal attorney(s) must have a minimum of 10 years experience as a licensed attorney in the State of Texas.
	10

	Principal attorney(s) must have 5 years of trial court experience in both state and federal courts with preference given for experience in the Federal Court of Claims.
	10

	Principal attorney(s) must have 5 years experience in providing counsel for arbitrations.
	10

	Attorneys or legal firms that have experience working with the Administrative Procedures Act and have been listed as counsel for at least five (5) administrative proceeding in the last five (5) years.
	10

	Attorneys or legal firms that have provided advice to a state agency on a continuing basis for at least five (5) years.
	20

	Attorneys or legal firms that have extensive experience in litigating and arbitrating issues under the Randolph-Sheppard Act, with addition preference given for experience with Federal Court cases in which the Randolph-Sheppard Act was the subject of litigation.
	20

	Attorneys or legal firms that have acted as lead counsel in arbitrations filed under the Randolph-Sheppard Act.
	20

	TOTAL
	100%


Section 5 – Contractual Requirements

5.1 Respondent’s Response
The RFQ and selected responses will be incorporated into the contract form currently required by the Office of the Attorney General (sample Outside Counsel Contract is found as Exhibit A) and prepared by the DARS for signature by the contracting parties.  Upon signature of both parties, the contract will be submitted to the OAG for approval.  The contract will not be considered in effect until such time that the OAG has approved it.  Failure to obtain OAG approval will negate the contract.
5.2
Execution of Offer, Affirmation of Terms and Conditions and Response Preferences
Respondent shall review Document J carefully, noting that the DARS Terms and Conditions described therein consist of the conditions under which DARS will conduct its business with any respondent selected as qualified external counsel.  When contracting with a qualified external counsel, DARS will incorporate these Terms and Conditions into the body of the contract and they will become binding.  

Respondents must indicate in writing any DARS term and conditions that are not feasible with the submission of the response to this RFQ.  Respondents must identify the individual terms and explain why the terms are not feasible.  An addendum can be attached to the submission of the executed Document J in order to communicate contracting concerns.  If a response is signed and submitted without specifically identifying all Terms and Conditions that are not feasible, DARS will not negotiate the Terms and Conditions.

Failure to formalize the terms of the response by signing the “Execution of Offer,” can disqualify the response.

5.3
Invoicing 

Contractor shall invoice for services rendered on no more than a monthly basis.    

Invoices shall include the following:

a. The invoice shall reflect the State of Texas Vendor identification number or federal tax identification number, and correct "Remit to:" address.

b. The invoice shall reflect the DARS contract number and include a detailed description of the services performed, and the period covered by the invoice. 

c.        The invoice shall reflect the number of hours worked, the hourly rate and total amount requested. 

d.
For reimbursement of allowable expenses, the Contractor must provide copies of original receipts as evidence of actual expenditures.

d.        Invoices for travel expenses shall reflect itemized charges.

e.        The invoice shall comply with all applicable state requirements or may be rejected for payment until Contractor provides conforming invoices. 

f.         The invoice shall meet the contract requirements, shall be supported by other documentation submitted, and shall be subject to approval by DARS and the OAG. 

g.        All services shall be performed to DARS satisfaction, and DARS shall not be liable for any payment pursuant to the resulting contract for services which are unsatisfactory and which have not been approved by DARS and the OAG.
h.
Submit invoices to:

Department of Assistive and Rehabilitative Services (DARS)

Division for Blind Services (DBS)

Business Enterprises of Texas (BET) 

4800 N Lamar Blvd., Ste. 260, MC #1407
Austin TX 78756

5.4
Payment
Payment will be made upon satisfactory performance of services, receipt by the DARS of specified deliverables, and receipt of properly prepared and certified invoices/expenditure reports.  All invoices must be approved by OAG.
All payments are made in accordance with Texas Government Code § 2251.001 et seq. Payments for Goods and Services.  Unless otherwise indicated by the DARS, payment is only by reimbursement upon satisfactory performance of services.  Payment will be made upon submission of properly prepared and certified invoices/expenditure reports, which details services provided during the invoice period and associated costs and such invoices must be approved by the Attorney General.
According to guidelines set forth by the Texas Comptroller of Public Accounts, the payment scheduling policy requires agencies to pay as close to the due date as possible in order to maximize fiscal benefits to the state.  Payments are due 30-days from receipt of a complete and correct invoice by the DARS.  Invoices will be sent to the DARS BET Division for review and processing. 

DOCUMENT A 

(FORMAT FOR COVER PAGE)

PROJECT RESPONSE
Submitted to the Department of Assistive and Rehabilitative Services
Consumer Procurement & Client Services Contracting
for

RFQ No. 53802-13-1292
	TITLE OF PROPOSED PROJECT:
	OUTSIDE LEGAL COUNSEL FOR THE DARS RANDOLF SHEPPARD PROGRAM INCLUDING: GENERAL, Administative hearings and arbitrations

	RESPONDENT ORGANIZATION:
	Name and complete address of organization submitting response. 



	CONTAINS PROPRIETARY INFORMATION:
	( (Check this box, if the response being submitted contains proprietary information.)

	ACCEPTANCE OF TERMS AND CONDITIONS:
	( We hereby accept by the submission of the response the DARS Terms and Conditions, if exceptions reference Section 5.2 for instructions.

	DATE SUBMITTED:
	Date response is submitted to DARS CPCSC

	RESPONDENT ORGANIZATION FEI Number:
	Show respondent organization's Federal Employer's Identification Number or SSN if an individual.  If respondent organization is a corporation or if individual is incorporated, the charter number of respondent organization or individual must also be shown.

	RESPONSE DEVELOPED BY:
	Name, position, telephone number and email address of person to be in charge of proposed project

	PROJECT ADMINISTRATOR:
	Name, position, telephone number and email address of official committing the respondent organization to the proposed project

	RESPONSE TRANSMITTED BY:
	Name, position, telephone number and email address of person submitting the response

	CONTRACTING OFFICER:
	Name, position, and telephone number of official with authority to negotiate contracts for respondent organization


DOCUMENT B

RESPONSE CONTENT CHECKLIST

____________________________________

Respondent Firm Name

In accordance with Section 3.1 of RFQ 53802-13-1292, we hereby state that this response is complete and includes the following documents arranged in tabular sections in the order listed below.  (check the box for each document included in the response and list the tab letter in the right column).  Sign below. 

	
	Document
	Document Title
	Tab

	
	Document A
	Response Cover Page 
	

	
	Document B
	Response Content Checklist
	

	
	Document C
	Statement of Minimum Qualifications
	

	
	Document D
	List of Counsel Firm Employees Assigned to DARS
	

	
	Document E
	Conflicts of Interest
	

	
	Document F
	Contact Data Sheet
	

	

	Document G
	Data Intake 
	

	
	Document H
	Fee Response
	

	
	Document I
	Evidence of Respondent’s Financial Responsibility 
	

	
	Document K
	Child Support Certification 
	

	
	Document L
	Respondent Affirmation
	

	
	Document M
	Signed Execution of Offer
	


_________________________________ 





_________________________________

Respondent’s Authorized Signature







Printed Name

_________________________________ 





_________________________________

Title














Date

DOCUMENT C
STATEMENT OF MINIMUM QUALIFICATIONS
(Respondent Firm Name) __________________________________certifies that it meets the following minimum qualifications of RFQ 53802-13-1292 as required in accordance with Section 1.3 Minimum Qualifications of the Respondent.  The respondent must use this document to clearly demonstrate that it meets the minimum qualifications as of June 30, 2012.  

a. The principal attorney(s) must have a minimum of 10 years experience as a licensed attorney in the State of Texas.
 Yes, the principal attorney(s) have a minimum of 10 years experience as a licensed attorney in the State of Texas.

 No, our firm is unable to comply with Minimum Qualification a.
b. The principal attorney(s) must have 5 years of trial court experience in both state and federal courts with preference given for experience in the Federal Court of Claims.

 Yes, the principal attorney(s) have a minimum of 5 years of trial court experience in both state and federal courts with preference given for experience in the Federal Court of Claims.

  No, our firm is unable to comply with Minimum Qualification b.
c. The principal attorney(s) must have 5 years experience in providing counsel for arbitrations.

 Yes, the principal attorney(s) have a minimum of 5 years experience in providing counsel for arbitrations.

  No, our firm is unable to comply with Minimum Qualification c.

d. Attorneys or legal firms that have experience working with the Administrative Procedures Act and have been listed as counsel for at least five (5) administrative proceedings in the last five (5) years;
 Yes, Attorneys or legal firms have experience working with the Administrative Procedures Act and have been listed as counsel for at least five (5) administrative proceedings in the last five (5) years.

  No, our firm is unable to comply with Minimum Qualification d.
e. Attorneys or legal firms that have provided advice to a state agency on a continuing basis for at least five (5) years;
 Yes, Attorneys or legal firms have provided advice to a state agency on a continuing basis for at least five (5) years 
  No, our firm is unable to comply with Minimum Qualification e.
Please complete this table with information regarding the years of experience of legal professionals selected to work on DARS engagements.
	LEGAL PROFESSIONALS

Assigned to the Department of Assistive and Rehabilitative Services Engagements

	Name
	Position
	Year Joined Firm
	Years With Firm
	Years with Firm and Prior

	1. 
	Lead Attorney
	
	
	

	2.
	Co-Lead
	
	
	

	3.
	
	
	
	

	4.
	
	
	
	

	5.
	
	
	
	

	Add additional lines if needed
	
	
	
	


f. Attorneys or legal firms that have extensive experience in litigating and arbitrating issues under the Randolph-Sheppard Act, with additional preference given for experience with Federal Court cases in which the Randolph-Sheppard Act was the subject of litigation;
 Yes, Attorneys or legal firms have extensive experience in litigating and arbitrating issues under the Randolph-Sheppard Act, with additional preference given for experience with Federal Court cases in which the Randolph-Sheppard Act was the subject of litigation;
  No, our firm is unable to comply with Minimum Qualification f.
g. Attorneys or legal firms that have acted as lead counsel in arbitrations filed under the Randolph-Sheppard Act.
 Yes, Attorneys or legal firms have acted as lead counsel in arbitrations filed under the Randolph-Sheppard Act.

  No, our firm is unable to comply with Minimum Qualification g.
h. Law firms responding to this RFQ must have an office in Texas. The firm should have a place of business in Austin, Texas, or be willing to either waive, or substantially limit, the expenses attributable to travel.
 Yes, our firm has a place of business in Texas.
 Yes, our firm has a place of business in Austin, Texas.

  No, our firm is unable to comply with Minimum Qualification h.
i. Lead and Co-Lead attorneys assigned to DARS must be licensed and currently eligible to practice law in the state of Texas as reflected by the State Bar of Texas Online Membership Directory (required by the OAG).

 Yes, the Lead and Co-Lead attorneys assigned to this engagement are licensed and eligible to practice law in Texas.

 No, our firm is unable to comply with Minimum Qualification i, because we wish to assign attorneys to the engagement as Lead and Co-Lead that are not licensed to practice law in Texas but who have legal expertise as requested. 

Please complete this table with information regarding the licensure of legal professionals selected to work on DARS engagements.

	Name
	Position
	Texas License

Yes or no
	Date of License Award
	# of Years Licensed In Texas 
	Other Licenses?  Please List with State Abbreviations

	1. 
	Lead Attorney
	
	
	
	

	2.
	Co-Lead
	
	
	
	

	3.
	
	
	
	
	

	4.
	
	
	
	
	

	5.
	
	
	
	
	

	Add additional lines if needed
	
	
	
	
	


j. Lead and co-lead attorneys assigned to DARS must be in good standing with the State Bar of Texas with no public disciplinary history in Texas or elsewhere as reflected by the State Bar of Texas’ Online Membership Directory.
 Yes, all lead and co-lead attorneys assigned to this engagement are in good standing with the State Bar of Texas with no public disciplinary history in Texas or elsewhere.

 No, our firm is unable to comply with Minimum Qualification j.
k. Counsel firms must maintain malpractice insurance or an acceptable substitute in an amount acceptable to the agency ($1 million).

 Yes, our firm maintains malpractice insurance or an acceptable substitute of at least $1 million.

 No, our firm is unable to comply with Minimum Qualification k.

l. Attorneys and Counsel firms must agree to comply with the DARS Code of Ethics Texas Government Code 572.051, the reporting requirements there under, other applicable state laws, and the conflict-of-interest provisions of the agreement.  Go to: http://hhscx.hhsc.state.tx.us/legal/ethics/hhs_ethics_policy.pdf
 Yes, we have read the provisions of the DARS Code of Ethics Policy and we see no barriers to complying with such provisions.

 No, our firm is unable to comply with DARS Code of Ethics l.

________________________________

_________________________________

Respondent’s Authorized Signature







Printed Name
________________________________

_________________________________

Title














Date

DOCUMENT D
LIST OF COUNSEL FIRM EMPLOYEES

ASSIGNED TO DARS TEAM

For the benefit of effectively and efficiently managing a contract with your firm, please list all possible attorneys and employees who may contribute to the work that benefits DARS.  Be advised that if such employees change classifications, such notice shall be timely provided to DARS for efficient invoice processing. 

	NAME
	BILLING CLASSIFICATION

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


DOCUMENT E

CONFLICTS OF INTEREST

Disclosures of conflicts of interest (identifying each and every matter in which the firm has, within the past calendar year, represented any entity or individual with an interest adverse to DARS or to the State of Texas; and confirmation of willingness to comply with policies, directives, and guidelines of DARS and the Attorney General of Texas. 

1. List of DARS Persons for Conflicts Purposes

Executive, Key Employees, and Other Selected Staff

	Tom Suehs
	DARS Executive Commissioner

	Debra Wanser
	DARS Commissioner

	Barbara J. Madrigal
	Assistant Commissioner

	Glenn Neal
	Deputy Commissioner

	Alvin Miller
	Chief Operating Officer

	Mary Wright
	Chief Financial Officer

	Jim Hanophy 
	Assistant Commissioner

	Kimberly Wedel
	Assistant Commissioner

	Mary Wolfe
	Assistant Commissioner

	Bill Agnell
	Special Assistant

	Mel Fajkus
	WIA Specialist

	Iffat Kazmi
	Executive Assistant

	Juanita Barker
	Director of Programs Management

	John Reynolds
	Director of Programs Management

	Rosanne DeMoss
	Director of CCRC

	Mike Hooks
	Director of Business Enterprise of Texas

	Susan Hunter
	Director of Consumer Services Support

	Michael Labinski
	CPCSC Manager

	Lewis Howell
	Supervisor of Field Operations

	Andrea Dehne
	Administrative Assistant

	Nancy Jones
	Vending Services Specialist

	Jacqueline Sailors
	CPCSC Purchaser


DOCUMENT E

CONFLICT OF INTEREST DISCLOSURE STATEMENT- FIRM


An individual authorized to bind the firm contractually shall fill out and sign the below form.  The Respondent shall disclose any potential or actual conflict of interest that may impair the objectivity of the responding firm in performing the services described in the RFQ.

If the independence or objectivity of a firm may be viewed as impaired either in fact or appearance, the details of the impairment shall be disclosed below.  The nature of the disclosure will depend upon the impairment.  This shall include the disclosure of any relationship(s) with any person or entity included on the attached List of DARS Persons for Conflicts Purposes.
Describe below the facts and circumstances that could create any potential or actual conflict of interest that could preclude the firm from objectively performing the services as described in the Request for Qualifications (RFQ).  Specify the direct or indirect pecuniary interest or the direct, indirect, personal, private, commercial, or business relationship that could create a conflict. Name all relevant parties.

____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
By signing this form, the Respondent attests that:

We have disclosed any information of which we are aware that could be viewed as an impairment to our independence in providing the service as described in the RFQ.  We will report any possible future impairments to our independence to the DARS Purchasing and Contracts Manager and the identified DARS Contract Sponsor if and when they occur.

Contractor Name:  _____________________________________________________________
Authorized Signature:  ____________________________      Date:  _____________________

Printed Name:  __________________________       Title:  _____________________________

For DARS Use Only:
Reviewed by:

________________________________         
_______________________

DARS Contract Sponsor
Date

THIS FORM MUST BE COMPLETED, SIGNED, AND RETURNED WITH THE RESPONDENT’S RESPONSE.
DOCUMENT E
CONFLICT OF INTEREST DISCLOSURE STATEMENT- STAFF


Each individual who will perform a significant role on behalf of the Contractor shall complete and submit this form prior to providing the contracted services.  Each individual shall disclose any potential or actual conflict of interest that may impair the objectivity of said personnel in performing the services described in the RFQ.

If the independence or objectivity of an individual may be viewed as impaired either in fact or appearance, the details of the impairment shall be disclosed below.  The nature of the disclosure will depend upon the impairment.  This shall include the disclosure of any personal or business relationship(s) with any person or entity included on the attached List of DARS Persons for Conflicts Purposes.
Describe below the facts and circumstances that could create any potential or actual conflict of interest that could preclude you from objectively performing the services as described in the Request for Qualifications (RFQ).  Specify the direct or indirect pecuniary interest or the direct, indirect, personal, private, commercial, or business relationship that could create a conflict. Name all relevant parties.

____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
____________________________________________________________________________________
By signing this form, the individual listed below attests that:

I have disclosed any information of which I am aware that could be viewed as an impairment to my independence in providing the service as described in the RFQ.  I will report any possible future impairments to our independence to the DARS Purchasing and Contracts Manager and the identified DARS Contract Sponsor if and when they occur.

Contractor Name:  _____________________________________________________________
Employee Signature:  ____________________________        Date:  _____________________

Printed Name:  __________________________        Title:  _____________________________

For DARS Use Only:
Reviewed by:

________________________________         
_______________________

DARS Contract Sponsor
Date
THIS FORM SHALL BE COMPLETED AND SIGNED BY ALL PROPOSED KEY PERSONNEL AND RETURNED WITH THE RESPONDENT’S RESPONSE. 

DOCUMENT F
CONTACT DATA SHEET for REQUEST FOR QUALIFICATION FOR OUTSIDE COUNSEL

RFQ 53802-13-1292
To be Completed and submitted with Response

	Full Legal Name of Firm
	

	Street Address of Firm with Floor and/or Suite Number:
	

	City, State, Zip Code:
	

	Internet Address of Firm:
	

	Main Telephone Number of Firm:
	

	Main Fax Number of Firm:
	

	Last Name/First Name of Lead Attorney on Team:
	

	Street Address of Lead Attorney (if different than above)
	

	City, State, Zip Code: (if different than above)
	

	Telephone Number  of Lead Attorney:
	

	Fax Number of Lead Attorney:
	

	Email Address of Lead Attorney:
	

	State(s) Where Lead Attorney is Licensed:
	

	States Where Team Attorneys are Licensed
	


DOCUMENT G
DATA INTAKE 

Respondent shall provide the below required information and answer each of the following questions thoroughly and completely demonstrating the firm’s/attorneys experience.

1. Please state how long your firm has been practicing for each of the below subject matters as they relate to the required services.  

General:




 Years

Administrative Hearings:




 Years

Arbitrations:




 Years

2. Complete the following indicating how many lawyers and legal professionals are dedicated to each area of practice:
	Position
	General 
	Administrative Hearings
	Arbitrations

	Attorney – Partner or Shareholder
	
	
	

	Attorney – Non-Partner
	
	
	

	Paralegals
	
	
	

	Other (describe)
	
	
	


3. The standard form of Outside Counsel Agreement promulgated by the Texas Attorney General’s Office requires disclosure of counsel’s professional liability insurance limits and deductibles. Please indicate in your response the firm’s or attorney’s professional liability insurance limits within the following ranges, and the name of the carrier or carriers. 



None 


Under
 $1million



$1 million to $5 million



Over $5 million, up to $10 million 



Over $10 million, up to $50 million 



Over $50 million 

Name of Carrier(s):






















Indicate also the range of the deductible or any self-insured retention with respect to the foregoing insurance. 



None 



Between 0 and $100,000 


Between $100,001 and $500,000 


Between $500,001 and $1 million 


Between $1,000,001 and $10 million 


Over $10 million 
4. Provide a description of your law firm (if with a firm), including: historical background; number and location of firm offices; number of attorneys, associates, paralegals, and others; and major areas of practice. 

5. Provide a description of the firm's or attorneys past experience as counsel for state agencies, including employment with a state agency as an attorney;
6. Provide a description of the firm’s or attorneys trial court experience in both state and federal courts;
7. Provide a description of the firm’s or attorneys experience in the Federal Court of Claims; 

8. Provide a brief summary of your firm’s practice relevant to experience representing state agencies in arbitrations;

9. Provide a brief summary of your firm’s practice relevant to representing state agencies in administrative hearings; 
10. Provide a brief summary of your firm’s practice relevant to experience in administrative hearings in Texas;
11. Provide a brief summary of your firm’s or attorney’s experience working with the Administrative Procedures Act;

12. Provide a description of the firm's or attorney's qualifications for performing the legal services, including the firm's or attorney's prior experience with the Randolph-Sheppard Act;

13. Provide the names, experience, and technical expertise of each attorney who may be assigned to work on the contract and the availability of the lead attorney(s) and others assigned to the project; 
14. Provide a brief summary of your firm’s practice relevant to representing state agencies in Randolph-Sheppard arbitrations.
DOCUMENT H
FEE RESPONSE

The hourly rate or rate range for attorneys, paralegals, and others working on Agency matters:

	Billing Classification
	Hourly Rate or Rate Range

	Attorney – Partner/Shareholder
	

	Attorney – Non-Partner 
	

	Paralegals
	

	Other (describe)
	


Billing Period.   The billing period for this OCC shall be:________________ [ex. monthly, quarterly, etc. ]
Additional Requirement:

For each area (General, Administrative Hearings and Arbitrations) indicate the proposed lead and co-lead attorneys assigned to the DARS team.  For each person named, attach documentation showing good standing in the Texas State Bar.
General

Name of Lead Attorney:______________________________

Name of Co-Lead Attorney:___________________________
Administrative Hearings

Name of Lead Attorney:______________________________

Name of Co-Lead Attorney:___________________________
Arbitrations

Name of Lead Attorney:______________________________

Name of Co-Lead Attorney:___________________________
DOCUMENT I
EVIDENCE OF 
RESPONDENT’S FINANCIAL RESPONSIBILITY
____________________________________

Respondent’s Firm Name

The respondent must submit the following documents to substantiate the financial viability of the firm.  Attach all statements directly behind this document. For the evidence we are not including as part of our response submission, we have provided a brief explanation.

Check all those that apply and include documentation behind this cover sheet.  Provide appropriate documentation for Questions 1 and 2.  If any of questions 3 through 5 are NOT applicable, please indicate as such.
Evidence Requested In Support of Financial Viability:

1.

Most current audited financial statements, and statements of cash flows are attached (or provide link if publicly available); 



Or 



Most current certified public accountant-compiled financial report and statements of cash flows are attached.

2.

Schedule(s) of all applicable insurance coverage are attached, i.e. Fiduciary, Errors and Omissions, Fidelity Bond, Malpractice.

3.

Firm currently has NO pending or threatened litigations or claims filed against it that may affect performance under a contract with DARS. 



Or



All pending or threatened litigations or claims against the firm that may affect performance under a contract with DARS are listed, dated, and explained.

4.

Firm is currently NOT in default on any loan agreement or financing agreement with any bank, financial institution or other entity. 


Or



All current defaults are listed, dated, and explained, including circumstances and prospects for resolution.
5.

Other evidence of financial viability:  

DOCUMENT J
DARS Standard Terms and Conditions

1. The Contractor will immediately notify DARS if at any time the Contractor is not in compliance with the provisions of this contract. A false statement regarding the Contractor’s compliance with the terms of this contract may be treated as a material breach of this contract and may be grounds for DARS to terminate the contract

2. Under Government Code, Sections 2155.006 and 2261.053, as applicable, the vendor or Contractor certifies that the individual or business entity named in this bid or contract is eligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.
3.
FUNDING:  This contract is subject to the availability of state and/or federal funds.  If funds are not available or if available funding is reduced, DARS will provide the Contractor with written notice of termination in accordance with provisions of this contract, payment suspension, or funding reduction. Contractor will have no right of action against the State of Texas or DARS in the event that DARS is unable to fulfill its obligations under this contract as a result of lack of sufficient funding.
4.
RECORDS:  The Contractor and any of its  subcontractors associated with this contract will retain financial and supporting documents, statistical records, and any other records pertinent to the services provided under this contract for which a claim or report was submitted to DARS.  The records and documents must be kept for three years after the date of submission of the final billing or until all billing questions are resolved, whichever is later.
5.
PATENTS OR COPYRIGHTS:  The vendor agrees to protect DARS from claims involving infringement of patents or copyrights.
6.
NOTE TO BIDDER:  Any terms and conditions attached to a bid will not be considered unless specifically referred to on this bid document and may result in disqualification of the bid.
7.
ENTIRE AGREEMENT:  The solicitation issued by DARS, the contractor’s response to DARS solicitation, and the purchase order issued by DARS represent the entire agreement of the parties.  Any changes, deletions, extensions or amendments to this contract/purchase order shall be in writing and agreed to by both parties.
8.
ACCESSIBILITY:  The vendor expressly acknowledges that state funds may not be expended in connection with the purchase of electronic information resources unless those resources meet certain statutory and regulatory requirements relating to accessibility by persons with visual, hearing, motor/physical, and cognitive learning disabilities as defined by Section 508 of the Rehabilitation Act of 1973, as amended.  Accordingly, the vendor represents and warrants to the state agency that the electronic information resources provided to the state agency for purchase is capable, either by virtue of features included within the technology or because it is readily adaptable by use with other technology of:

· Providing equivalent access for effective use; 

· Presenting information, including prompts used for interactive communications; and 

· Being integrated into networks for obtaining, retrieving, and disseminating information. 

For purposes of this clause, the phrase "equivalent access" means a substantially similar ability to communicate with or make use of the electronic information resource, either directly by features incorporated within the technology or by other reasonable means jointly agreed to by parties to the contract, such as assistive devices or services that would constitute reasonable accommodations under the federal Americans with Disabilities Act or similar state or federal law.  Examples of methods by which equivalent access might be provided include, but are not limited to, keyboard alternatives to mouse commands and other means of navigating graphical displays, information retrieval provided in an enhanced auditory fashion, voice commands, touch screen capacity, and customizable display appearance.  

Electronic information resources provided under this contract must comply with 1 TAC Chapters 206 and 213, as applicable.

The Vendor represents and warrants that the technology provided to DARS is in compliance with the State of Texas Accessibility requirements for electronic and information Resources as specified in 1 Texas Administrative Code Chapter 213 when such products are available in the commercial marketplace or when such products are developed in response to a procurement solicitation.  The Vendor shall provide DARS with the URL to its Voluntary Product Accessibility Template (VPAT) for reviewing compliance with the State of Texas Accessibility requirements (based on the federal standards established under Section 508 of the Rehabilitation Act), or indicate that the product/service accessibility information is available from the General Services Administration ’Buy Accessible Wizard.’  Vendors not listed with the ‘Buy Accessible Wizard’ or supplying a URL to their VPAT must provide DARS a report that addresses the same accessibility criteria in substantively the same format.  Additional information regarding the ‘Buy Accessible Wizard’ or VPAT is located at http://www.section508.gov.
9. MONITORING:  The Contractor and any subcontractors associated with this contract agree to permit on-site monitoring visits, as deemed necessary by DARS to review all financial or other records and management control systems relevant to the provision of goods and services under this contract. The Contractor will include this requirement in any subcontract associated with this agreement.
10. REMEDY:  The Contractor and any of its subcontractors associated with this agreement will remedy in a timely manner, any  weaknesses, deficiencies or program noncompliance found as a result of a review, audit or investigation, and performance or fiscal exceptions found by DARS, the State Auditor's Office, federal funding agency, their  successor agencies, or any of their duly authorized representatives.  Such remedy can include refund of disallowed costs or billed amounts or any other appropriate sanctions or penalties deemed necessary by DARS.
11. LIABILITY:  The Contractor accepts liability and retains responsibility for the performance of any of its personnel and subcontractors providing services under the terms of this contract.
12. COMPENSATION:  The Contractor accepts responsibility for compensating any party with whom the Contractor enters into a subcontract to provide services under the terms of this contract.
13. INDEPENDENT CONTRACTOR:  The Contractor, Contractor’s employees, subcontractors under this contract and their employees are not employees of DARS, are not eligible for DARS employee benefits and will not represent themselves as DARS employees.
14. PUBLIC INFORMATION ACT:  The Contractor’s records related to this contract are subject to the requirements of Texas Government Code Chapter 552, Public Information (the Public Information Act).
15. IDENTITY:  The Contractor will notify DARS in writing at least 60 calendar days before the intended effective date of any change in legal entity status, such as ownership or control, name change, legal status with the Texas Secretary of State, or State Comptroller's Texas Identification Number. The Contractor must not assign its DARS contract in whole or in part, or any right or duty required under the contract without prior written approval from DARS. Unless otherwise approved in writing by DARS, assignment will not release the Contractor who is the assignor from its contractual obligations.
16. CIVIL RIGHTS:  (a) CONTRACTOR agrees to comply with state and federal anti-discrimination laws, including without limitation: 

(1) Title VI of the Civil Rights Act of 1964 (42 U.S.C. §2000d et seq.); 

(2) Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794); 

(3) Americans with Disabilities Act of 1990 (42 U.S.C. §12101 et seq.); 

(4) Age Discrimination Act of 1975 (42 U.S.C. §§6101-6107); 

(5) Title IX of the Education Amendments of 1972 (20 U.S.C. §§1681-1688); 

(6) Food Stamp Act of 1977 (7 U.S.C. §200 et seq.); and 

(7) DARS administrative rules, as set forth in the Texas Administrative Code, to the extent applicable to this Agreement. 

CONTRACTOR agrees to comply with all amendments to the above-referenced laws, and all requirements imposed by the regulations issued pursuant to these laws. These laws provide in part that no persons in the United States may, on the grounds of race, color, national origin, sex, age, disability, political beliefs, or religion, be excluded from participation in or denied any aid, care, service or other benefits provided by Federal or State funding, or otherwise be subjected to discrimination. 

(b) CONTRACTOR agrees to comply with Title VI of the Civil Rights Act of 1964, and its implementing regulations at 45 C.F.R. Part 80 or 7 C.F.R. Part 15, prohibiting a contractor from adopting and implementing policies and procedures that exclude or have the effect of excluding or limiting the participation of clients in its programs, benefits, or activities on the basis of national origin. Applicable state and federal civil rights laws require contractors to provide alternative methods for ensuring access to services for applicants and recipients who cannot express themselves fluently in English. CONTRACTOR agrees to ensure that its policies do not have the effect of excluding or limiting the participation of persons in its programs, benefits, and activities on the basis of national origin. CONTRACTOR also agrees to take reasonable steps to provide services and information, both orally and in writing, in appropriate languages other than English, in order to ensure that persons with limited English proficiency are effectively informed and can have meaningful access to programs, benefits, and activities. 

(c) CONTRACTOR agrees to comply with Executive Order 13279, and its implementing regulations at 45 C.F.R. Part 87 or 7 C.F.R. Part 16. These provide in part that any organization that participates in programs funded by direct financial assistance from the United States Department of Agriculture or the United States Department of Health and Human Services shall not, in providing services, discriminate against a program beneficiary or prospective program beneficiary on the basis of religion or religious belief. 

(d) Upon request, CONTRACTOR will provide Health and Human Services Commission (HHSC) Civil Rights Office with copies of all of the CONTRACTOR’S civil rights policies and procedures. 

(e) CONTRACTOR must notify HHSC’s Civil Rights Office of any civil rights complaints received relating to its performance under this Agreement. This notice must be delivered no more than ten (10) calendar days after receipt of a complaint. Notice provided pursuant to this section must be directed to: 

HHSC Civil Rights Office 

701 W. 51st Street, Mail Code W206 

Austin, Texas 78751 

Phone Toll Free: (888) 388-6332 

Phone: (512) 438-4313 

TTY Toll Free: (877) 432-7232 

Fax: (512) 438-5885. 
17. LAWS, RULES, REGULATIONS:  The Contractor will comply with all applicable state and federal laws, rules and regulations governing provision of services under this contract and state policies and procedures issued by DARS, including but not limited to requirements specifically stated in this contract.
18. CONFLICT OF INTEREST:  The Contractor will comply with all applicable state and federal laws, rules, regulations and policies regarding conflicts of interest under this contract. The Contractor warrants that it has no interest and will acquire no direct or indirect interest that would conflict in any manner with its performance under this contract.
19. RENEWAL:  If the procurement action leading to this contract allows non-competitive renewal, such renewal will be based upon DARS’ determination that the Contractor is in compliance with all terms of the contract, DARS’ continuing need for the services, and available funding.
20.
CONFIDENTIALITY:  The Contractor and any of its subcontractors associated with this contract will maintain reasonable and appropriate administrative, physical, and technical safeguards to ensure the integrity and confidentiality of DARS-related information and to protect against any reasonably anticipated threats or hazards to the security or integrity of the information and unauthorized use or disclosure of the information in accordance with applicable federal and state laws, rules, and regulations and DARS policies and procedures. Different requirements apply to different types of contractors. Requirements that may apply include, but are not limited to: 

· Federal Vocational Rehabilitation regulations at 34 C.F.R. Part 361; 

· Federal Early Intervention regulations at 34 C.F.R. Part 303; 

· Texas Health and Safety Code Sections 85.113 and 85.115; 

· HIPAA privacy and security rules, 45 C.F.R. parts 160, 162 and 164; 

· American Recovery and Reinvestment Act of 2009; Sections 13400–13411 (42 U.S.C §17921); 

· Title 1 Texas Administrative Code, Sections 202.1 and 202.3 through 202.28; 

· Federal Information Security Management Act of 2002 (FISMA); 

· Publication 1075—Tax Information Security Guidelines for Federal, State and Local Agencies; 

· NIST Special Publication 800-53 Revision 3—Recommended Security Controls for Federal Information Systems and Organizations; 

· NIST Special Publication 800-47—Security Guide for Interconnecting Information Technology Systems; and 

· Health and Human Services Enterprise Information Security Standards and Guidelines. 

Upon reasonable notice, the Contractor must provide and cause its subcontractors and agents to provide DARS or its designee prompt, reasonable, and adequate access to any information security records, books, documents, and papers that are directly pertinent to the performance of the scope of work including, but not limited to: 

1. Contractor information security policies; 

2. Contractor information security procedures; 

3. Contractor information security standards; 

4. Contractor information security guidelines; 

5. Contractor security plan in compliance with NIST Special Publication 800-53 Revision 3; 

6. Contractor security violation reports; 

7. Contractor employee security acknowledgement agreements; and 

8. Lists of Contractor’s employees with authorized access to DARS confidential information. 

Items (1) through (5) above are subject to DARS review and approval. Neither DARS review or approval, nor its failure to review or approve will relieve, waive, or satisfy any of the Contractor’s obligations under this Agreement. 
The Contractor will provide and will cause its subcontractors and agents to provide to DARS periodic written certifications of compliance with controls and provisions relating to information security, including but not limited to those related to confidential data transfers and the handling and disposal of Protected Health Information (PHI), Electronic Protected Health Information (EPHI), and Personally Identifiable Information (PII). Acceptable forms of written compliance may be, but are not limited to:

· Statement on Auditing Standards No.70, Service Organizations (SAS-70) Report; 

· General Security Controls Audit; 

· Application Controls Audit; 

· Vulnerability Assessment; and 

· Network/Systems Penetration Test. 

21. COPYRIGHTS:  DARS and the federal awarding agency reserve a royalty-free, nonexclusive, and irrevocable license to reproduce, publish or otherwise use, and to authorize others to use, for federal or State of Texas government purposes: 1. the copyright in any work developed under this contract, and 2. any rights of copyright to which the Contractor purchases ownership with contract support.
22.
PRODUCTS:  The Contractor represents and warrants that it will buy Texas products and materials for use in providing the goods or services authorized herein when such products and materials are available at a comparable price and in a comparable period of time when compared to non-Texas products and materials.
23. FORCE MAJEURE:  DARS may grant relief from performance of the contract if the contractor is prevented from performance by an act of war, order of legal authority, act of God, or other unavoidable cause not attributable to the fault or negligence of the Contractor. The burden of proof for the need of such relief shall rest upon the Contractor. To obtain release based on Force Majeure, the Contractor shall file a written request with DARS.
24. DISPUTE RESOLUTION:  Disputes and claims for breach of contract under this contract will be resolved under laws of the State of Texas, the Texas Government Code Chapter 2260 and DARS rules, policies and procedures.
25. SEVERABILITY:  If any part of this contract is held unenforceable, the rest of the contract will remain in full force and effect.
26. ENFORCEMENT OF PROVISIONS:  Failure to enforce any provision of the contract does not constitute a waiver of that provision, or any other provision, of the contract.
27. HUMAN RESOURCE CODE:  Contractor will comply with Chapter 48, Human Resources Code, regarding reporting of abuse, exploitation or neglect of elderly or disabled persons.
28. IMMIGRATION REFORM AND CONTROL ACT:  The Contractor will comply with the requirements of the Immigration Reform and Control Act of 1986 (8 U.S.C. § 1324a, et seq.) regarding employment verification and retention of verification forms for any individuals hired after November 6, 1986, who will perform any labor or services under this contract.
29. AUDIT/INVESTIGATION:  Acceptance of funds under this contract acts as acceptance of the authority of DARS, the State Auditor’s Office (SAO), federal funding agency or any successor agency, to conduct an audit or investigation of the Contractor or any subcontractors in connection with those funds during the term of the contract and thereafter, as provided by law. Upon request, the Contractor and any of its subcontractors associated with this contract will provide DARS, the State Auditor's Office, federal funding agency, their successor agencies, or any of their duly authorized representatives any books, documents, papers and records which are directly pertinent to this contract for the purpose of conducting audits, examinations, investigations, matching funds validations, or making excerpts and transcriptions.   The Contractor and subcontractors associated with this contract will cooperate fully with the above parties in the conduct of an audit, examination, investigation, funds validation, or the making of excerpts and transcriptions. The Contractor will ensure this clause concerning the authority to audit funds received indirectly by subcontractors through the Contractor, the requirement to make books, records, documents and papers, and the requirement to cooperate is included in any subcontract it awards.
30. PAYMENT OF DEBT OR DELINQUENCY TO THE STATE:  If the Contractor is indebted to or owes delinquent taxes to the state, pursuant to §403.0551 of the Government Code, any payments owed to the Contractor under this contract will be applied toward elimination of the Contractor's indebtedness to the state, delinquency in payment of taxes to the state, or delinquency in payment of taxes that the comptroller administers or collects until the indebtedness or delinquency is paid in full.
31. The terms of this contract are accepted by the parties of the contract.  Persons entering into the contract are authorized to obligate the parties to the terms of the contract.
32. CERTIFICATION: DEBARMENT:  If this is a contract for goods or services that equals or exceeds $25,000 or a grant or a subgrant in any amount, then the Contractor/grantee agrees as follows:
Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion for Covered Contracts  
· Neither the Contractor nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any federal department or agency or by the State of Texas.

· The Contractor will include this certification titled Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion for Covered Contracts, without modification, in all covered subcontracts and solicitations for all covered subcontracts.

· The Contractor will not knowingly enter into any subcontract with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by DARS or other federal department or agency, as applicable. 

· A Contractor may rely upon a certification of a potential subcontractor that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered contract, unless it knows that the certification is erroneous. A Contractor must, at a minimum, obtain certifications from its covered subcontractors upon each subcontract’s initiation and upon each renewal.

· Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good faith the certification required by this certification document. The knowledge and information of a Contractor is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings. 

· Except for contracts authorized under paragraph 3 of these terms, if a Contractor in a covered contract knowingly enters into a covered subcontract with a person who is suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available to the federal government, DARS may pursue available remedies, including suspension and/or debarment. 

· The Contractor will provide immediate written notice to DARS if at any time the Contractor learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances. 

· Where the Contractor is unable to certify to any of the statements in this certification, the Contractor shall attach an explanation to this contract.

33. CERTIFICATION: LOBBYING:  If this contract (including all subgrants or subcontracts) equals or exceeds $100,000 the Contractor/grantee agrees as follows:


Certification Regarding Lobbying (Certification for Contracts, Grants, Loans, and Cooperative Agreements)

· No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.
· If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.
· The Contractor shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.
34.
INDEMNIFICATION:  The Contractor shall indemnify and hold harmless DARS, its employees and the State of Texas, from all liability of any nature, even that expressly attributable to any act or omission or negligence of DARS, its employees and the State of Texas.  Such indemnity shall include costs and expenses for, or on account of, any claims, audit exceptions, demands, suits, damages of any character whatsoever, or attorney’s fees and court costs resulting from injuries or damages sustained by the persons or property, resulting in whole or part from the performance or omission of the impartial hearing officer or any employee, agent, or representative of the contractor.  The Contractor accepts liability for the performance of any of its personnel providing services under the terms of this contract.

35.
PREFERENCES:
In the event of a tie in bid evaluation, one or more preferences described in TAC Title 34, Part 1, §20.38 and listed below will be used to make an award. Ties that cannot be resolved by application of one or more preferences will be made by drawing lots. Mark an “X” below to claim a preference under TAC Title 34, Part 1, §20.38.
(   ) Goods produced or offered by a Texas bidder that is owned by a Texas resident service-disabled veteran 

(   ) Goods produced in Texas or offered by a Texas bidder that is not owned by a Texas resident service-disabled veteran

(   ) Agricultural products grown in Texas

(   ) Agricultural products offered by a Texas bidder

(   ) Services offered by a Texas bidder that is owned by a Texas resident service-disabled veteran
(   ) Services offered by a Texas bidder that is not owned by a Texas resident service disabled veteran

(   ) Texas vegetation native to the region
(   ) USA-produced supplies, materials, or equipment

(   ) Products of persons with mental or physical disabilities

(   ) Products made of recycled, remanufactured, or environmentally sensitive materials, including recycled steel
(   ) Energy efficient products
(   ) Rubberized asphalt paving material

(   ) Recycled motor oil and lubricants

(   ) Products produced at facilities located on formerly contaminated property
(   ) Products and services from economically depressed or blighted areas
(   ) Vendors that meet or exceed air quality standards

(   ) Recycled or reused computer equipment of other manufacturers 

(   ) Foods of higher nutritional value

In compliance with this RFQ, and subject to all the conditions herein, the undersigned offers and agrees to furnish any or all commodities or services at the prices quoted in the response or bid.  By signing this response, the respondent signifies that if a Texas address is shown as the address of the respondent, the respondent qualifies as a Texas Resident Bidder as defined in TAC Title 34, Part 1, §20.38
DOCUMENT K
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	Department of Assistive and Rehabilitative Services

Child Support Certification

	Section 1

	Family Code, Section 231.006, Ineligibility to Receive State Grants or Loans or Receive Payment On State Contracts, prohibits the payment of state funds under a grant, contract, or loan to 

· a person who is more than 30 days delinquent in paying child support, and

· a business entity in which the obligor is a sole proprietor, partner, shareholder, or owner with an ownership interest of at least 25 percent.

Section 231.006 further provides that a person or business entity that is ineligible to receive payments for the reasons stated above shall continue to be ineligible to receive payments from the state under a contract, grant, or loan until 

· all arrearages have been paid; 

· the person is in compliance with a written repayment agreement or court order as to any existing delinquency; or

· the court of continuing jurisdiction over the child support order has granted the obligor an exemption from Subsection (a) as part of a court-supervised effort to improve earnings and child support payments.

Section 231.006 further requires each bid, or application for a contract, grant, or loan to include 

· the name and social security number of the individual or sole proprietor and each partner, shareholder, or owner with an ownership interest of at least 25 percent of the business entity submitting the bid or application, and 

· the statement in Section 3 below.

Section 231.006 authorizes a state agency to terminate a contract if it determines that the statement required below is inaccurate or false. In the event the statement is determined to be false, the vendor is liable to the state for attorney’s fees, costs necessary to complete the contract (including the cost of advertising and awarding a second contract), and any other damages provided by law or contract.

	Section 2

	In accordance with Section 231.006, the names and Social Security numbers of the individuals identified in the contract, bid or application, or each person with a minimum 25% ownership interest in the business entity identified therein are provided below:

	Name:       
	SSN:       

	Name:       
	SSN:       

	Name:       
	SSN:       

	Name:       
	SSN:       

	Section 3

	As required by Section 231.006, the undersigned certifies the following:

“Under Section 231.006, Family Code, the vendor or applicant certifies that the individual or business entity named in this contract, bid, or application is not ineligible to receive the specified grant, loan, or payment, and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.”

	Contractor Authorized Representative Printed Name:

     
	Title:

     

	Contractor Authorized Representative Signature:

X       
	Date:

     


DOCUMENT L
Respondent Affirmations
By submitting a response to this RFQ, Respondent certifies that:



2.8.5
Pursuant to §231.006(d), Texas Family Code, regarding child support, the Respondent certifies that the individual or business entity named in this bid is not ineligible to receive the specified payment and acknowledges that the contract may be terminated and payment may be withheld if this certification is inaccurate. Furthermore, any Respondent subject to §231.006, Gov’t Code, must include names and Social Security numbers of each person with at least 25% ownership of the business entity submitting the bid. This information must be provided prior to award. Enter the Name & Social Security Numbers for each person below:
	Name: 
	SSN:

	Name: 
	SSN:

	Name: 
	SSN:


2.8.8
Pursuant to §669.003, Gov’t Code, DARS may not enter into a contract with a person who employs a current or former executive head of the DARS until four years has passed since that person was the executive head of the DARS. By submitting a bid, the Respondent certifies that it does not employ any person who was the executive head of the DARS in the past four years. If Respondent does employ a person who was the executive head of the DARS, provide the following information:

Name of Former Executive: 

Name of State Agency: 


Date of Separation from State Agency: 


Position with Respondent: 


Date of Employment with Respondent: 


DOCUMENT M
EXECUTION OF OFFER
	DARS Purchaser
	Jacqueline Sailors, CTP

	Address
	4900 N. Lamar Blvd., MC 3046

	City/State/Zip
	Austin, TX  78751

	Phone No.
	(512) 424-4562

	Email address
	Jacqueline.Sailors@dars.state.tx.us 

	By signing, Respondent affirms and agrees to the terms and conditions of this RFQ. 

	Vendor Name
	

	Street Address
	

	City, State  Zip
	

	Phone No.
	

	Email address
	

	Authorized Signature
	

	Printed Name
	

	Title
	

	Vendor Identification Number assigned and used by the Texas Comptroller of Public Accounts. If this number (*) is not known, complete the following (**).  If incorporated, respondent shall also provide to agency the corporation's charter number issued by the Texas Secretary of State's office (***).

	*Vendor Identification No.
	

	**Federal Employer’s ID No.
	

	**Social Security No.
	

	***Charter No.
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EXHIBIT A

                              ATTORNEY GENERAL OF TEXAS

GREG ABBOTT
MEMORANDUM

TO: State Agencies, University Systems, and Institutions of Higher Education 

FROM: Office of the Attorney General - General Counsel Division

DATE: April 2, 2012

RE: New Outside Counsel Rules and Templates

Pursuant to Subsection 402.0212(f) of the Texas Government Code, the Office of the Attorney General ("OAG") has recently adopted new administrative rules related to the retention and contracting of outside legal counsel by state agencies, university systems, and institutions of higher education (collectively "agencies"). The OAG has also taken this opportunity to revise many of its processes, procedures, forms, and templates related to the retention and contracting of outside counsel. The purpose of this memorandum is to inform you of those new processes and procedures, and to provide you with a copy of the new administrative rules (Attachment A and Title 1, Chapter 57 of the Texas Administrative Code) and all relevant forms and templates. Because of the many changes, we ask that you review this memorandum and all attached information carefully. We also ask that you share this memorandum and all attached information with your current and potential outside counsel so that they can perform a review as well.

Retention of Outside Legal Counsel. The Attorney General serves as the state's legal counsel, therefore the OAG serves as legal counsel to all agencies. Agencies may not retain or select outside counsel without first receiving authorization and approval from the. OAG to do so. If an agency requires legal services from outside counsel, it must first submit to the OAG a completed Request to Retain Outside Counsel form (Attachment B). The request form and any supporting documentation should be sent to the following e-mail address: general.counsel@texasattorneygeneral.gov.

Upon receipt, the OAG will review the request form to determine whether the requested legal services should be provided by the OAG or whether retaining outside counsel would be in the best interests of the state. Within ten (10) business days after receiving the request, the OAG will notify the agency in writing that its request has either been approved or denied, or that additional information is required to make a decision. Please remember that an approval to retain outside counsel does not constitute approval of an outside counsel contract.

Competitive Procurement Process. Previously, an agency was generally required to publish a Request for Proposals or a Request for Information before selecting outside counsel. Now, unless an exemption is granted by the OAG, an agency is required to publish a Request for Qualifications ("RFQ") before selecting outside counsel. The RFQ must be published in the Texas State Business Daily for a minimum of thirty (30) calendar days.. The RFQ may also be placed in other publications, such as the Texas Register, at the agency's discretion. Please note that the RFQ may be published before or after the Request to Retain Outside Counsel form has been submitted to the OAG. The OAG will not review or approve an agency's RFQ, therefore the agency is not required to provide a copy of the RFQ to the OAG.

If an agency would like an exemption from the RFQ process requirements, it must provide the OAG with a reasonable justification for the exemption in its Request to Retain Outside Counsel form. Previously, the OAG granted a waiver from the competitive procurement process requirements if the maximum liability of an outside counsel contract was not anticipated to equal or exceed $25,000. Now, however, agencies must follow the RFQ process requirements regardless of the anticipated maximum liability of a contract, unless a specific exemption is granted by the OAG.

Previously, responses to Requests for Proposals and Requests for Information were generally valid for two years after publication of the request. Now, the respective agency will determine how long a response to a published RFQ will be valid, consistent with RFQ limitations.

Outside Counsel Contract. After obtaining authorization to retain outside counsel and completion of the RFQ process (unless exempted), an agency may enter into a contract with its selected outside counsel. However, that contract must be approved by the OAG in order to be valid and enforceable. The OAG has revised its standard Outside Counsel Contract ("OCC") template (Attachment C}, and as of the date of this letter, that template must be used by the agency and outside counsel. If an agency determines that a change to the contract template is required in a particular instance, the agency must request, in writing, and receive permission from the OAG to make the change before the modified contract is used. Agencies 
should not sign engagement letters with any potential outside counsel because such letters do not comply with applicable laws, rules, and procedures, and are not compatible with our contract template.

The agency and the outside counsel will complete and sign the outside counsel contract before submitting the contract to the OAG for review. Previously, the OAG required three signed copies of the 
contract. Now, the OAG will only require one signed copy to be submitted. 
The outside counsel contract and any supporting documentation should be sent to the following e-mail address: general.counsel@texasattorneygeneral.gov. After reviewing the contract, the OAG will either approve the contract and return it to the agency or notify the agency that the contract has been rejected.

When completing the outside counsel contract, please be mindful of the following changes:

Total Liability to Outside Counsel -- The limitation of liability amount specified in the contract. Legal service fees and expenses cannot exceed the limitation of liability amount. All amounts paid to outside counsel, regardless of source, cannot exceed the contract cap amount.

Contract Term -The start date and end date of the contract term.

Unless approved by the OAG, most contract terms will end on or before August31st of the current biennium.

Contracts for active litigation may be allowed to end, regardless of the biennium upon the conclusion of the litigation.

Except by amendment, the agency shall no longer have. the right to extend the term of the contract. Previously, agencies had a right (section 2.2 of the previous contract template) to extend the term of the contract by 12 months.

Addendum B to the Contract:

Timekeeper Rates - Unless expressly approved by the First Assistant Attorney General in advance, hourly rates for attorneys shall not exceed $525/hour, while hourly rates for paralegals shall not exceed $225/hour. Outside counsel may not bill for administrative staff, law clerks, or interns. A rate range for each timekeeper classification can be used instead of specifically identifying each timekeeper by name and hourly rate. A rate range provides more flexibility during the term of the contract than specifically identifying each timekeeper. However, if the agency wants to ensure that certain timekeepers are providing the legal services, identifying each timekeeper may be preferred.

■ An example of rate range would be "Partners are $250/hr to $300/hr."

■ An example of specifically identifying a timekeeper would be "Susan Smith, Partner, $250/hr."

Previously, the hourly rates or rate ranges specified in a particular contract were generally required to remain unchanged, and an attorney listed at a particular rate or range could not be reclassified more than once during a twelve month period. These limitations will no longer apply. However, any changes to the contract will still require OAG approval (see "Amending an Outside Counsel Contract" discussion on page 6 of this memorandum).

Fixed Fee or Fee Schedule for Projects or Matters - Instead of using hourly rates, some legal services, such as immigration, bond, or intellectual property work, may be appropriately billed by a fixed fee per project.

• An example of a fixed fee per project would be "H-113 Visa Petition is $900"

Billing Period - The billing period is the interval specified in the contract which determines the frequency Outside Counsel will submit invoices to the agency. The agency and outside counsel will determine the billing period for a particular contract. For most contracts, the billing period will likely be monthly.

Travel Rate - Previous versions of the contract template did not specify a rate 
for travel time for attorneys traveling on Agency matters. In Addendum B of the new contract template, the Agency and Outside Counsel are now permitted, but not required, to pay for travel time by setting travel rates. Note that an attorney's travel rate may not exceed half of that attorney's standard hourly rate under the OCC. If travel rates are not set in an OCC, Outside Counsel may not charge or seek reimbursement for time spent traveling on Agency matters. If an attorney is providing legal services while traveling, however, the attorney may charge the standard hourly rate.

Contract Number - The OAG establishes a contract number for each outside counsel contract. Agencies may establish their own contract number in addition to the OAG's Contract Number; however, agencies must note the OAG contract number in all submissions to the OAG.

Law License - An attorney must be licensed by the State Bar of Texas in order to provide legal services and advice concerning Texas law, regardless of whether the attorney is actually located in Texas. If an OCC will require Outside Counsel to provide legal services and advice on Texas law, then a Texas licensed attorney must be utilized and named in Addendum B. A law firm with no Texas licensed attorneys will not be authorized to provide legal services and advice concerning Texas law.

Invoices for Legal Services and Expenses. Outside counsel will prepare and submit to the agency correct and complete "Invoices" and "Invoice Summaries" for legal services and expenses in accordance with the outside counsel contract and administrative rules. Invoices cannot be paid by the agency, regardless of the source of funds used, without the prior approval of the OAG. Therefore, after the agency reviews and approves an outside counsel invoice in accordance with the administrative rules, it must seek approval from the OAG to pay the invoice.

When an agency determines that an invoice, or a portion thereof, should be paid, the agency must complete a Request for Voucher Approval form (Attachment D). The completed Request for Voucher Approval form, a copy of the invoice at issue, and all other information required to be submitted by the administrative rules should be sent to the following e-mail address: OCCInvoice@texasattorneygeneral.gov. Note that an agency may only submit one Request for Voucher Approval form per billing period per contract, but one request form may be used for multiple invoices from the same billing period.

The agency must submit the Request for Voucher Approval form and other required information to the GAG within 10 business days of the agency's receipt of a correct and complete invoice from the outside counsel.

Once the Request for Voucher Approval form and other information are received and reviewed by the OAG, the invoice(s), or a portion thereof, will either be approved or rejected. If approved, the OAG will issue a Voucher Approval to the agency, which may then enter the payment information into the Uniform Statewide Accounting System ("USAS") or, if permitted, otherwise proceed to pay the invoice(s). Agencies should begin using Comptroller Code 7258 as soon as practicable when entering payment information into USAS. Comptroller Code 7246 will remain a viable option for the immediate future, but agencies will not be permitted to use that code after the current biennium. Previously, after issuing a Voucher Approval to an agency, the OAG would also approve payment of an invoice in USAS. Now, however, the OAG will no longer perform that second approval. Therefore, once an agency receives a Voucher Approval from the OAG, payment can occur when the agency enters the payment information and approves the documentation in USAS.

If an invoice(s) is rejected, or if the OAG has questions regarding an invoice(s), it will contact the agency to attempt to resolve the issue. The OAG will not discuss invoice issues with the outside counsel.

Expenses. If an outside counsel bills for allowable expenses, copies of actual receipts must be submitted. The following is a list of some of the expenses that are not reimbursable: 
gratuity; alcohol; non-coach class airfare; routine copying charges; fax charges; routine postage; office supplies; telephone charges; local travel (within 20-mile radius of office), including mileage, parking, and tolls; all delivery services incurred by internal staff; air-conditioning; electricity or other utilities; and internet charges.

Administrative Fee. Pursuant to Subsection 402.0212(c) of the Texas Government Code, outside counsel must pay an administrative fee to the OAG for the review of invoices. The fee is non​refundable and outside counsel may not charge or seek reimbursement from the agency for the fee. 

For outside counsel contracts that were entered into on or after June 17, 2011, the administrative fee is due to the OAG on the date that the outside counsel submits to the agency its first invoice after the adoption date of the administrative rules. No administrative fee is due for current contracts that were entered into before June 17, 2011. Any invoice submitted to the OAG for review after the effective date of the administrative rules will be deemed ineligible for payment until the outside counsel submits the requisite administrative fee to the OAG. For outside counsel contracts that cross the state's fiscal
biennium(s), separate administrative fees are due to the OAG for every fiscal biennium covered under the term of the contract.

Please note that an administrative fee is not due for each invoice submitted. For most 
contracts, it will be a one-time fee.

The administrative fee is set on a sliding scale, based on the contract cap amount, as follows:

	Limitation of Liability Amount
	Administrative Fee

	Less than $2,000.00, but more than $0.00
	$100.00

	Equal to or greater than $2,000.00 but less than $10,000.00
	$200.00

	Equal to or greater than $10,000.00 but less than $50,000.00
	$500.00

	Equal to or greater than $50,000.00 but less than $150,000.00
	$1,000.00

	Equal to or greater than $150,000.00 but less than $1,000,000.00
	$1,500.00

	Equal to or greater than $1,000,000.00
	$2,000.00


If the outside counsel contract is amended and the original limitation of liability amount is increased to an amount that would require a higher fee, the outside counsel shall pay the difference between the original lesser fee, if already paid, and the new higher fee.

Outside counsel will submit the administrative fee to, the following address:

Outside Counsel Invoice

Office of the Attorney General P.O. Box 13175

Austin, TX 78711-3175

Checks or money orders must be made payable to the "Office of the Attorney General" and reference the OCC Number.

Amending an Outside Counsel Contract. Any amendment to an approved outside counsel contract must also be approved by the OAG. An agency wishing to amend a contract must first submit to the OAG a completed amendment that is signed by the agency and outside counsel. We have included two amendment templates that may be used (Attachment E). The amendment and any supporting documentation
should
be sent
to the following e-mail address:

general.counsel@texasattorneygeneral.gov.

Should you have any questions regarding these matters, please do not hesitate to contact the OAG's 
General Counsel Division. Our office will be hosting a training session for all agency outside 
counsel liaisons. The date, time, and location of this training session will be posted on the OAG's website. Thank you for your attention to these important matters.

Important Addresses and Contact Information

The Request to Retain Outside Counsel and the Outside Counsel Contract: general.counselga texasattorneygeneral.gov
The Request for Voucher Approval:

OCCInvoice@texasattorneygeneral.gov
Mail may be sent to:

Outside Counsel Contracts

Office of the Attorney General

General Counsel Division; Mail Code 074 Post Office Box. 12548

Austin, Texas 78711-2548

Outside Counsel must submit administrative fees to:

Outside Counsel Invoice

Office of the Attorney General

P.O. Box 13175

Austin, TX 78711-3175

Questions may be directed to Candace Harris, Outside Counsel Contract Coordinator, General Counsel Division -.Telephone Number (512) 463-9906

Electronic versions of all relevant documents, including the contract template, can be found on the OAG website: wwsv.texasattorneygeneraLgov

Sample

OUTSIDE COUNSEL CONTRACT

OAG Contract No.  _____________

This Agreement, including all Addenda (the Addenda are incorporated herein by reference), is hereinafter referred to as the “Outside Counsel Contract” or “OCC.”  This Outside Counsel Contract is made and entered into by and between the _____________ (“Agency”) and _____________ (“Outside Counsel”).  The term “Parties” as used in this OCC refers to the Agency and the Outside Counsel, and does not include the Office of the Attorney General of Texas (“Attorney General” or “OAG”).  This OCC is made and entered into with reference to the following facts:

INDUCEMENTS

Whereas, Agency requires the assistance of outside legal counsel in carrying out its responsibilities; and

Whereas, Agency has received prior approval from the OAG to contract for outside legal services; and

Whereas, Outside Counsel desires to provide legal services to Agency, subject to the authority of the Attorney General.

AGREEMENT

Now, Therefore, in consideration of the inducements, covenants, agreements and conditions herein contained, the Parties agree as follows:

Section 1.  Purpose/OAG Approval.

1.1 
Purpose.  The purpose of this OCC is for Outside Counsel to provide legal services to Agency, as described in Addendum A.  Outside Counsel and Agency understand and agree to the OAG’s continuing authority and right to expand or limit the scope of legal services provided by Outside Counsel to Agency.

1.2

OAG Approval.  The Attorney General’s, or his Designee’s, signature on this OCC represents the OAG’s approval of Outside Counsel serving as legal counsel to Agency during the term of, and for the purposes expressed in, this OCC.  Consistent with Section 402.0212 of the Texas Government Code, the OAG may withdraw, modify, or expand this approval at any time.  


1.2.1
Litigation.  OUTSIDE COUNSEL SHALL NOT REPRESENT AGENCY IN ANY LITIGATION UNLESS ADDENDUM A SPECIFICALLY AUTHORIZES LITIGATION IN A PARTICULAR MATTER.  If Addendum A does not specifically authorize Outside Counsel’s representation of Agency in a particular litigation matter and the Agency requires such representation, then the Agency must request litigation authority from the OAG and submit a new Outside Counsel Contract to the OAG for approval before filing or responding to litigation matters. 


1.2.2
Appellate Matters.  Irrespective of any authorization to engage in litigation in this OCC, or in a writing outside of this OCC, OUTSIDE COUNSEL IS NOT AUTHORIZED TO PROCEED ON ANY APPEAL, IN ANY CAPACITY, WHETHER INTERLOCUTORY OR OTHERWISE, WHETHER AS APPELLANT, APPELLEE, RESPONDENT, APPLICANT, OR OTHERWISE, WITHOUT FIRST OBTAINING THE WRITTEN PERMISSION OF THE ATTORNEY GENERAL, FIRST ASSISTANT ATTORNEY GENERAL, OR SOLICITOR GENERAL.  Outside Counsel has the duty to promptly notify the Agency and OAG of the desirability or likelihood of an appeal.


1.2.3
OAG Review of Outside Counsel Invoice and Release of Payment.  In addition to OAG approval to contract for legal services, Outside Counsel invoices must be reviewed and approved by the OAG pursuant to Subsection 402.0212(b) of the Texas Government Code and Title 1, Chapter 57 of the Texas Administrative Code. 

Section 2.  OCC Term.   

This OCC shall commence on [ _______________________], and shall terminate on [ _____________________] (hereinafter “OCC Term”), unless terminated earlier pursuant to section 7 of this OCC.  The OCC Term may not be extended except by amendment pursuant to section 9.12 of this OCC.

Section 3.  Obligations of Outside Counsel.
3.1

Duties.   Outside Counsel will provide professional legal services to the Agency as described in Addendum A.  Outside Counsel shall represent Agency with due professional care as required by applicable law and disciplinary rules.

3.2

Staff.  Outside Counsel is expected to perform valuable services for Agency, and the method and amount or rate of compensation are specified in Section 5 and Addendum B of this OCC.  Outside Counsel staff and employees are expected to perform work of a type commensurate with their professional title.  Outside Counsel agrees that any person employed or engaged by Outside Counsel and who assists in performing the services agreed to herein shall not be considered employees or agents of Agency or the State of Texas.    

3.3

Public Information and Client Communications.  Outside Counsel acknowledges that information generated in the course of representation of a governmental body may be subject to the Texas Public Information Act, Chapter 552 of the Texas Government Code.  Outside Counsel will exercise professional judgment and care when creating documents or other media intended to be confidential or privileged attorney-client communications that may be subject to disclosure under the Public Information Act (e.g. invoices where incidental notation may tend to reveal litigation strategies or privileged information).  Outside Counsel should mark confidential or privileged attorney-client communications as confidential.  This subsection shall not be interpreted to limit Outside Counsel’s duty to provide full disclosure to Agency and the OAG as necessary in Outside Counsel’s judgment to represent Agency with due professional care or as required by applicable law or disciplinary rules. 

3.4

Status.  Pursuant to the standard of professional care owed to the Agency, Outside Counsel shall endeavor to keep Agency fully informed about all material matters relating to legal services provided under this OCC.  

3.5

Subcontracting Authority.  In the event that Outside Counsel should determine that it is necessary or expedient to subcontract for any of the performances herein, or in support of any of those performances, Outside Counsel may enter into such subcontract(s).  If Outside Counsel elects to enter into a subcontract, then the Parties agree that all such subcontracts are subject to section 4 (Limitation of Liability), subsection 5.2 (Reimbursement of Expenses), subsection 5.3 (Subcontractor Payments), subsection 6.2 (Subcontractor Invoices), and subsection 6.5 (Supporting Documents; Right-to-Audit; Inspection of Records) of this OCC.  Furthermore, if Outside Counsel elects to enter into a subcontract for any legal services, then the Parties agree that the Agency shall not be liable to Outside Counsel for any hourly rates or rate ranges greater than the highest hourly rate or rate range specified in Addendum B unless prior written approval is obtained from the Agency and OAG.  Any subcontracted legal counsel must comply with subsection 9.8 (Conflict of Interest) of this OCC.

Outside Counsel agrees to comply with all state and federal laws applicable to any subcontractors, including, but not limited to, laws regarding wages, taxes, insurance, historically underutilized businesses and workers’ compensation.

In no event shall this section or any other provision of this OCC be construed as relieving Outside Counsel of the responsibility for ensuring that all performances rendered under this OCC, and any subcontracts thereto, are rendered in compliance with all of the terms of this OCC.

Section 4.   Liability.  

4.1

Limitation of Liability.  The Parties stipulate and agree that the State of Texas and Agency’s total liability to Outside Counsel, including consideration for the full, satisfactory and timely performance of all its duties, responsibilities and obligations, and for reimbursement of all expenses, if any, as set forth in this OCC or other liability arising out of any performance herein shall not exceed: 

[       $     ]  for this OCC Term.

The Parties stipulate and agree that any act, action or representation by either party, their agents or employees that purport to increase the liability of the State of Texas or Agency is voidable by the OAG, unless this OCC is amended to modify this limitation of liability.  Outside Counsel agrees that the OAG, the State of Texas and its agencies (other than Agency) shall have no liability arising out of this OCC or the performances of this OCC to Outside Counsel.  

4.2

Subject to Appropriation.  The Parties acknowledge and agree that nothing in this OCC will be interpreted to create a future obligation or liability in excess of the funds currently appropriated to the Agency.  

Section 5.   Compensation/Expenses.

5.1

Fees to Outside Counsel.  Subject to Title 1, Chapter 57 of the Texas Administrative Code, Agency agrees to pay Outside Counsel in consideration of full and satisfactory performance of the legal services under this OCC.  Outside Counsel agrees to the following fee schedule, subject to the limitations described in this OCC (see Addendum B for additional terms and conditions regarding fees/compensation to Outside Counsel).  

5.2

Reimbursement of Expenses.  Agency will reimburse Outside Counsel for actual expenses incurred in the performance of the legal services described in Addendum A, if such expenses are reasonable and either necessary or advisable.  Outside Counsel must provide copies of original receipts as evidence of actual expenditures.  Limitations on the amount and type of reimbursement include:


5.2.1
Mileage.  Agency will reimburse Outside Counsel for reasonable and necessary travel mileage at the per mile rate posted on the Texas Mileage Guide adopted under Section 660.043 of the Texas Government Code.  The Texas Mileage Guide is currently available on the Comptroller of Public Accounts’ website, at: https://fmx.cpa.state.tx.us/fm/travel/travelrates.php (last visited April 2, 2012).


5.2.2
Meals.  Agency will reimburse Outside Counsel for reasonable and necessary meal expenses at the rate of [$_______] or actual expenses, whichever is less, for each attorney for each day requiring overnight travel.  Agency will not reimburse Outside Counsel for the purchase of alcohol.  


5.2.3
Lodging.  Agency will reimburse Outside Counsel for reasonable and necessary lodging expenses.  Unless otherwise agreed upon by Agency in writing in advance, in-state lodging or overnight accommodations will be reimbursed at the lesser amount of the actual expense or $200.00 per night.  Unless otherwise agreed upon by Agency in writing in advance, out-of-state lodging or overnight accommodations will be reimbursed at the lesser amount of the actual expense or $250.00 per night.  


5.2.4
Airfare.  Airfare will be reimbursed at the lesser amount of the actual expense or the regular published rates for coach fares for commercial airlines. 


5.2.5
Expert Services.  Subject to Agency’s prior approval, Agency will reimburse Outside Counsel for the reasonable and necessary cost of expert services.

5.2.6
Other Reimbursable Expenses.  Agency will reimburse the actual cost for other expenses if Outside Counsel provides a reasonable and sufficient explanation of the nature and purpose of the charge and the charge is reasonable and either necessary or advisable. 

5.2.7
Non-Reimbursable Expenses.  Agency expects Outside Counsel to anticipate and include expenses and disbursements as part of overhead and, therefore, part of a basic hourly rate or flat rate.  Therefore, Agency will not reimburse Outside Counsel for:  copying charges (routine, day-to-day); fax charges; routine postage; office supplies; telephone charges; local travel (within 20-mile radius of office), including mileage, parking, and tolls; all delivery services incurred by internal staff; air-conditioning; electricity or other utilities; and internet charges.


5.2.8
Gratuity.  Agency will not reimburse Outside Counsel for tips or gratuities. 


5.2.9
Reimbursement for Agency Employee Expenses.  Agency will not reimburse Outside Counsel for the cost of expenses incurred by Agency employees. 

5.2.10
 No Mark-up.  Outside Counsel will only be reimbursed for actual expenses.  Outside Counsel shall not be reimbursed for any mark-up or other overhead costs.  

5.3

Subcontractor Payments.  Outside Counsel shall be responsible for any payments and other claims due to subcontractors for work performed under this OCC.  Outside Counsel, in subcontracting for any performances or in support of any of the performances specified herein (e.g., expert services, local counsel, and other services) expressly understands and agrees that Agency shall not be directly liable in any manner to Outside Counsel’s subcontractor(s).  

5.4

Extensive Legal Research.  In general, Agency should be paying Outside Counsel to apply their knowledge and expertise for which it was hired, not paying Outside Counsel to obtain that knowledge.  However, Agency understands that situations arise that justify extensive research on how best to proceed in order to achieve a desired result.  The need for extensive legal research will be addressed on a case-by-case basis by Outside Counsel and Agency.

5.5

Administrative Staff/Clerks.  Agency will not pay for law clerks, law interns, summer interns, or administrative staff, such as secretarial support, librarians, case clerks, and accounting and billing clerks, including but not limited to the following:  overtime, file opening, file organization, docketing, and other administrative tasks; and preparation of billing, invoice review, budget preparation, and communications regarding same or any other accounting matter.  

5.6

Training.  Agency will not pay for the education or training of attorneys, paralegals, or other staff of Outside Counsel, including assigning such staff on a transient basis to an Agency matter.

Section  6.
Invoices for Payment.  


6.1.1
General.  Agency and Outside Counsel agree to abide by the administrative rules adopted by the OAG governing the submission, review and approval of invoices.  These rules are found at Title 1, Chapter 57 of the Texas Administrative Code.   


6.1.2
Billing Period. The billing period is the interval (ex. monthly) which determines the frequency Outside Counsel will submit invoices to the Agency.  The billing period for this OCC is specified in Addendum B. 


6.1.3
Billable Time. Agency will only pay for the services of individuals covered in Addendum B.  All time must be billed in one-tenth hour or one-quarter hour increments, and must reflect only actual time spent.  Tasks referencing correspondence and filings must describe the document received or authored.  Agency expects to be billed for the actual time it takes to modify standardized forms, filings, and/or correspondence for use on the matter being billed.  Agency will not reimburse Outside Counsel for the time it originally took to prepare any such standardized documents.  Agency will not pay for review, execution, and processing of the OCC and submission of invoices. 

6.1.4
Submission of Invoices.  Outside Counsel must submit invoices to Agency at:

Agency Contact Name

Title

Agency Name

Address

City, State Zip

Agency must submit invoices and other related information to the OAG at the following e-mail address or mailing address:

OCCInvoice@texasattorneygeneral.gov

OR

Attn.:
OCC Invoice
Office of the Attorney General

General Counsel Division, Mail Code 074

Post Office Box 12548

Austin, Texas 78711-2548

6.2

Subcontractor Invoices.  Subcontractor(s) shall directly invoice Outside Counsel, and Outside Counsel shall then invoice Agency for the work performed.  The actual work performed by subcontractor shall be specifically identified in the invoice supported by attaching documentation.
6.3

Prompt Payment.  Payments to Outside Counsel by Agency under this OCC shall be in compliance with Chapter 2251 of the Texas Government Code and Title 34, Chapter 20, Subchapter D of the Texas Administrative Code.

6.4    Administrative Fee.    Outside Counsel agrees that, pursuant to Subsection 402.0212(c) of the Texas Government Code and Title 1, Chapter 57 of the Texas Administrative Code, a non-refundable administrative fee is due to the OAG for the review of Outside Counsel invoices.  In the event that Outside Counsel fails to timely submit to the OAG the required administrative fee, any invoices shall be deemed incorrect and incomplete and not eligible for payment.  Outside Counsel may not charge or seek reimbursement from the Agency for the payment of the administrative fee. 

Outside Counsel will submit the administrative fee to the following address:

Outside Counsel Invoice

Office of the Attorney General

P.O. Box 13175

Austin, TX 78711-3175

Checks or money orders must be made payable to the “Office of the Attorney General” and reference the OCC Number.

6.5 
Supporting Documents; Right-to-Audit; Inspection of Records. 


6.5.1
Duty to Maintain Records.  Outside Counsel shall maintain adequate records to support its charges, procedures, and performances to Agency for all work related to this OCC.  Outside Counsel shall also maintain such records as are deemed necessary by Agency, OAG, the State Auditor’s Office, or federal auditors if federal funds are used to pay Outside Counsel, to ensure proper accounting for all costs and performances related to this OCC. 


6.5.2
Records Retention.  Outside Counsel shall retain, for a period of at least four (4) years after the later of (1) the expiration or termination of this OCC, (2) an audit relating to this OCC, or (3) litigation relating to this OCC, such records as are necessary to fully disclose the extent of services provided under this OCC, including but not limited to any daily activity reports and time distribution and attendance records, and other records that may show the basis of the charges made or performances delivered. 


6.5.3
Inspection of Records and Right to Audit.  Outside Counsel shall make available at reasonable times and upon reasonable notice, and for reasonable periods, all information related to the State’s property, services performed, and charges, such as work papers, reports, books, data, files, software, records, and other supporting documents pertaining to this OCC, for purposes of inspecting, monitoring, auditing, or evaluating by Agency, the State of Texas, or their authorized representatives.  Outside Counsel shall cooperate with auditors and other authorized Agency and State of Texas representatives and shall provide them with prompt access to all of such State property as requested by Agency or the State of Texas.


6.5.4
State Auditor.  In addition to and without limitation on the other audit provisions of this OCC, pursuant to Section 2262.003 of the Texas Government Code, the State Auditor’s Office may conduct an audit or investigation of Outside Counsel or any other entity or person receiving funds from the State directly under this OCC or indirectly through a subcontract under this OCC.  The acceptance of funds by Outside Counsel or any other entity or person directly under this OCC or indirectly through a subcontract under this OCC acts as acceptance of the authority of the State Auditor’s Office, under the direction of the Legislative Audit Committee, to conduct an audit or investigation in connection with those funds.  Under the direction of the Legislative Audit Committee, Outside Counsel or other entity that is the subject of an audit or investigation by the State Auditor’s Office must provide the State Auditor’s Office with access to any information the State Auditor’s Office considers relevant to the investigation or audit.  Outside Counsel further agrees to cooperate fully with the State Auditor’s Office in the conduct of the audit or investigation, including providing all records requested.  Outside Counsel shall ensure that this paragraph concerning the authority to audit funds received indirectly by subcontractors through Outside Counsel and the requirement to cooperate is included in any subcontract it awards.  The State Auditor’s Office shall at any time have access to and the right to examine, audit, excerpt, and transcribe any pertinent books, documents, working papers, and records of Outside Counsel related to this OCC.

Section 7.  Termination

7.1

Convenience of the State.  The Agency has the right to terminate this OCC, in whole or in part, without penalty, by notifying Outside Counsel in writing of such termination prior to the effective date of such termination.  Such notification of termination shall state the effective date of termination.  In the event of such termination, Outside Counsel shall, unless otherwise mutually agreed upon in writing, cease all services immediately, except such services that are necessary to wind-up, in a cost-effective manner, all services being provided.  Subject to Section 4 of this OCC, Agency shall be liable for payments for all services performed under this OCC to the effective date of termination, plus any necessary services to cost effectively wind-up. 

In the event the OAG withdraws its approval of this OCC during the OCC term, then Agency, in consultation with the OAG, shall terminate this OCC for convenience.

7.2

Cause/Default.  In the event that Outside Counsel commits a material breach of this OCC, Agency may, upon written notice to Outside Counsel, immediately terminate all or any part of this OCC.  Termination is not an exclusive remedy but will be in addition to any other rights and remedies provided in equity, by law, or under this OCC.

7.3

Rights Upon Termination or Expiration.  Upon expiration or termination of this OCC for any reason, Outside Counsel shall, subject to Outside Counsel’s professional obligations, immediately transfer to Agency all information and associated work products prepared by Outside Counsel or otherwise prepared for Agency pursuant to this OCC, in whatever form such information and work products may exist, to the extent requested by Agency.  At no additional cost to Agency and in any manner Agency deems appropriate in its sole discretion, Agency is granted the unrestricted right to use, copy, modify, prepare derivative works from, publish, and distribute any component of the information, work product, or other deliverable made the subject of this OCC.

7.4

Remedies.  Notwithstanding any exercise by Agency of its rights of early termination, Outside Counsel shall not be relieved of any liability to Agency for damages due to Agency by virtue of any breach of this OCC by Outside Counsel or for amounts otherwise due Agency by Outside Counsel.

7.5

Termination by Outside Counsel.  Consistent with applicable rules of professional conduct, Outside Counsel may terminate this OCC upon reasonable notice for material breach by Agency.

Section 8.  Certifications of Outside Counsel

By agreeing to and signing this OCC, Outside Counsel hereby makes the following certifications and warranties:

8.1

Delinquent Child Support Obligations.  Outside Counsel certifies that it is not ineligible to receive any grant, loan, or payment under this OCC pursuant to Section 231.006 of the Texas Family Code and acknowledges that this OCC may be terminated and payment may be withheld if this certification is inaccurate.

8.2

Buy Texas.  With respect to any services purchased pursuant to this OCC, Outside Counsel represents and warrants that it will buy Texas products and materials for use in providing the services authorized herein when such products and materials are available at a comparable price and within a comparable period of time when compared to non-Texas products and materials.  This subsection does not apply to Outside Counsel providing legal services located outside the State of Texas.

8.3

Gift to Public Servant.  Outside Counsel warrants that it has not given, nor does it intend to give at any time hereafter, any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or service to a public servant in connection with the award of this OCC.

8.4

Franchise Tax.  By signing this OCC, Outside Counsel certifies that its Texas franchise tax payments are current, or that it is exempt from or not subject to such tax, consistent with Chapter 171 of the Texas Tax Code.

8.5

Outside Counsel License/Conduct.  Outside Counsel certifies that each attorney performing services under this OCC is an attorney in good standing under the laws of the State of Texas or the jurisdiction where the representation occurs.  Outside Counsel will notify Agency and the OAG in writing within one business day of any lapse in an assigned attorney’s licensed status or any final disciplinary action taken against an assigned attorney.  For the Lead Counsel(s) named in Addendum B, Outside Counsel will provide documentation of good standing from the state bar or the licensing authority of the jurisdiction in which the attorney resides and is licensed.  An attorney that is not licensed by the State Bar of Texas may not provide legal services and advice concerning Texas law.

8.6

Debt to State.  Outside Counsel acknowledges and agrees that, to the extent Outside Counsel owes any debt (child support or other obligation) or delinquent taxes to the State of Texas, any payments Outside Counsel are owed under this OCC may be applied by the Comptroller of Public Accounts toward any such debt or delinquent taxes until such debt or delinquent taxes are paid in full.

8.7

Prohibited Bids and Contracts.  Under Section 2155.004 of the Texas Government Code, Outside Counsel certifies that it is not ineligible to receive this OCC and acknowledges that this OCC may be terminated and payment withheld if this certification is inaccurate.

8.8

Former Executive Head and Employees of the Agency.  Agency and Outside Counsel certify that this OCC is compliant, and will remain in compliance during the OCC term, with Sections 669.003 (Contracting with Executive Head of State Agency) and 2252.901 (Contracts with Former or Retired Agency Employees) of the Texas Government Code.

SECTION 9.  GENERAL TERMS AND CONDITIONS

9.1

Independent Contractor.  Outside Counsel agrees and acknowledges that during the OCC Term, Outside Counsel and Outside Counsel’s subcontractors are independent contractors of Agency or the State of Texas and are not employees of Agency or the State of Texas. 


9.1.1
Outside Counsel will be solely and entirely responsible for its acts and the acts of its agents, employees, subcontractors, and representatives in the performance of this OCC.


9.1.2
Outside Counsel agrees and acknowledges that during the OCC Term, Outside Counsel shall be entirely responsible for the liability and payment for Outside Counsel or Outside Counsel’s employees or assistants, of all taxes of whatever kind, arising out of the performances in this OCC.  Other than the payments described in this OCC, Outside Counsel agrees and acknowledges that Outside Counsel or Outside Counsel’s employees or assistants shall not be entitled to any State benefit on account of the services provided hereunder.  AGENCY SHALL NOT BE LIABLE TO OUTSIDE COUNSEL, ITS EMPLOYEES, AGENTS, OR OTHERS FOR THE PAYMENT OF TAXES OR THE PROVISION OF UNEMPLOYMENT INSURANCE AND/OR WORKERS’ COMPENSATION, OR ANY BENEFIT DUE TO A STATE EMPLOYEE.  If Agency or the State of Texas shall nonetheless become liable for such payments or obligations, Outside Counsel shall promptly pay or reimburse Agency or the State of Texas for such liability or obligation.

9.2

Assignment of OCC. Outside Counsel may not assign this OCC, or assign or delegate any right or duty under this OCC, without prior written approval from the Agency and the OAG.

9.3

Survival.  The obligations of Outside Counsel under the following sections and subsections shall survive the termination or expiration of this OCC:  3.3, 4, 5, 6.5, 7.1, 7.3, 7.4, 9.7, 9.8, 9.11, and 9.13.
9.4

Copyright/Intellectual Property.  Outside Counsel shall take reasonable measures to protect Agency from material risks of Agency liability known to Outside Counsel for copyright or patent infringement or disclosure of trade secrets resulting from the use of any equipment, materials, information, or ideas furnished by Outside Counsel pursuant to this OCC (other than equipment, materials, information, or ideas supplied or required by Agency or its employees or other agents).  Outside Counsel and Agency agree to furnish timely written notice to each other, and to the OAG, of any claim of copyright, patent, trade secret, or other intellectual property infringement arising out of services under this OCC.

9.5

Media Releases or Pronouncements.  Outside Counsel understands that the OAG and Agency do not endorse any vendor, commodity, or service.  Outside Counsel, its employees, representatives, agents, or subcontractors may not participate in any media event or issue any media release, advertisement, publication, editorial, article, or public pronouncement that pertains to this OCC or the services or project to which this OCC relates or that mentions the OAG or Agency without the prior written approval of the OAG and Agency.

9.6

Written Notice Delivery.  Any notice required or permitted to be given under this OCC by one party to the other party shall be in writing and shall be given and deemed to have been given immediately if delivered in person to the recipient’s address set forth in this subsection, or on the date shown on the certificate of receipt if placed in the United States mail, postage prepaid, by registered or certified mail with return receipt requested, addressed to the receiving party at the address hereinafter specified.


9.6.1
Outside Counsel’s Address.  The address for Outside Counsel for all purposes under this OCC and for all notices hereunder shall be:

[Outside Counsel Name and Address]


9.6.2
OAG’s and Agency’s Addresses.  The addresses for the OAG and Agency for all purposes under this OCC, except as provided by subsection 6.4, and for all notices hereunder shall be:

Outside Counsel Contract Coordinator
Office of the Attorney General

General Counsel Division, Mail Code 074

Post Office Box 12548

Austin, Texas 78711-2548

[Agency Contact Name]

[Title]

[Agency Name]

[Street Address]

[City, State, Zip]

9.7

Dispute Resolution.



9.7.1
The dispute resolution process provided for in Chapter 2260 of the Texas Government Code shall be used, as further described herein, by Agency and by Outside Counsel to attempt to resolve any claim for breach of this OCC made by Outside Counsel.

9.7.2 Outside Counsel’s claims for breach of this OCC that the Parties cannot resolve in the ordinary course of business shall be submitted to the negotiation process provided in Chapter 2260, subchapter B, of the Government Code.  To initiate the process, Outside Counsel shall submit written notice, as required by subchapter B, to the Agency’s contact with a copy to the First Assistant Attorney General or his/her designee.  Said notice shall specifically state that the provisions of Chapter 2260, subchapter B, are being invoked.  A copy of the notice shall also be given to all other representatives of Outside Counsel and Agency otherwise entitled to notice under this OCC.  Compliance by Outside Counsel with subchapter B is a condition precedent to the filing of a contested case proceeding under Chapter 2260, subchapter C, of the Government Code.

9.7.3 The contested case process provided in Chapter 2260, subchapter C, of the Texas Government Code is Outside Counsel’s sole and exclusive process for seeking a remedy for any and all alleged breaches of this OCC by Agency or the State of Texas if the Parties are unable to resolve their disputes under Section 9.7.2.

9.7.4 Compliance with the contested case process provided in Chapter 2260, subchapter C, of the Texas Government Code is a condition precedent to seeking consent to sue from the Legislature under Chapter 107 of the Texas Civil Practices and Remedies Code.  Neither the execution of this OCC by Agency nor any other conduct of any representative of Agency relating to this OCC shall be considered a waiver of sovereign immunity.

9.7.5
The submission, processing, and resolution of Outside Counsel’s claim is governed by the published rules, if any.  If no Agency rules have been published, then Title 1, Chapter 68 of the Texas Administrative Code adopted by the OAG pursuant to Chapter 2260, as currently effective, hereafter enacted, or subsequently amended, shall govern.

9.8

Conflict of Interest.

9.8.1 Funds appropriated by the General Appropriations Act may not be expended to pay the legal fees or expenses of Outside Counsel in representing Agency in a contested matter if Outside Counsel is representing a plaintiff in a proceeding seeking monetary damages from the State of Texas or any of its agencies.  See General Appropriations Act, art. IX, sec. 16.01(j).  For these purposes, “proceedings seeking monetary damages” do not include actions for tax refunds, compensation for exercise of eminent domain authority, or reimbursement of costs of litigation and attorney’s fees. 

9.8.2 Funds appropriated by the General Appropriations Act may not be used to pay the legal fees or expenses of Outside Counsel under this OCC if Outside Counsel currently represents, has represented in the six months preceding this OCC, or will represent in the six months following the termination of this OCC, a client before the Agency.  See General Appropriations Act, art. IX, sec. 16.01(a)(4).

9.8.3 Outside Counsel shall regularly conduct conflicts analyses on its interests and those of its clients and any subcontractor and disclose any actual or potential conflict to Agency. 

9.9

Taxes.  This OCC shall not be construed so as to supersede the laws of the United States or the State of Texas that accord the State of Texas, Agency, and all departments, agencies, and instrumentalities of the State of Texas exemptions from the payment(s) of all taxes of whatever kind.  More specifically, Agency shall not directly or indirectly be liable for taxes of any kind.  To the extent allowed by law, Agency will provide, upon the request of Outside Counsel during this OCC Term, all applicable tax exemption documentation.

9.10
Signatories.  Having agreed to the terms herein, the undersigned signatories hereby represent and warrant that they have authority to enter into this OCC and are acting in their official capacities. 

9.11
Applicable Law and Venue.  This OCC is made and entered into in the State of Texas, and this OCC and all disputes arising out of or relating to this OCC shall be governed by the laws of the State of Texas, without regard to any otherwise applicable conflict of law rules or requirements.

Outside Counsel agrees that the Agency and/or the State of Texas do not waive any immunity (including, without limitation, state or federal sovereign immunity).  Outside Counsel further agrees that any properly allowed litigation arising out of or in any way relating to this OCC shall be commenced exclusively in a court of competent jurisdiction in Travis County, Texas.  Outside Counsel thus hereby irrevocably and unconditionally consents to the exclusive jurisdiction of a court of competent jurisdiction in Travis County, Texas for the purpose of prosecuting and/or defending such litigation.  Outside Counsel hereby waives and agrees not to assert: (a) that Outside Counsel is not personally subject to the jurisdiction of a court of competent jurisdiction in Travis County, Texas, (b) that the suit, action or proceeding is brought in an inconvenient forum, (c) that the venue of the suit, action or proceeding is improper, or (d) any other challenge to jurisdiction or venue.
9.12
Amendments.  This OCC, including addenda hereto, may be amended only upon written agreement signed by the Parties and approved by the OAG.

9.13
Severability/Interpretation.  The fact that a particular provision in this OCC is held under any applicable law to be void or unenforceable in no way affects the validity of other provisions, and this OCC will continue to be binding on both Parties.  Any provision that is held to be void or unenforceable will be interpreted by the Parties or the courts to be replaced with language that is as close as possible to the intent of the original provision so as to effectuate the purpose of this OCC.  Any ambiguous or conflicting terms shall be interpreted and construed in such a manner as to accomplish the purpose of this OCC.

9.14
Insurance Required.  Outside Counsel presently maintains malpractice insurance in an amount of not less than [            $             ]. 

Outside Counsel agrees to maintain at least this amount of insurance coverage during this OCC Term.  Further, Outside Counsel agrees to give notice to Agency and to the OAG in the event any amount of malpractice insurance is canceled.  Outside Counsel also agrees to furnish to Agency or the OAG certified copies of such insurance policies when requested.  Outside Counsel agrees that no claim by Agency and the State of Texas for damages resulting from breach of Outside Counsel’s duties to Agency under this OCC shall be limited to the amount of malpractice insurance maintained by Outside Counsel.


IN WITNESS THEREOF, THE PARTIES HAVE SIGNED AND EXECUTED THIS OCC.

[Firm Name]











[Agency]

_______________________________

_______________________________

[Authorized Signatory]






[Authorized Signatory]

[Firm Address]








[Title]

[City, State. Zip]








[Agency Name]

[Phone]

[Fax]

[Email]

Tax ID# 


Approved:

By the Office of the Attorney General of Texas

___________________________________

Attorney General or Designee

OUTSIDE COUNSEL CONTRACT

OAG Contract No.  _____________

Addendum A
Services

Description of Legal Services to be provided:

[Description]

OUTSIDE COUNSEL CONTRACT

OAG Contract No.   _____________

Addendum B

Rates

The hourly rate or rate range for attorneys, paralegals, patent agents, and others working on Agency matters:

Name(s) of Lead Counsel:
For lead counsel, provide documentation of good standing with the relevant licensing7 authority.
	Named Individual or Timekeeper Classification
	Hourly Rate or Rate Range

	Attorney - Partner
	

	Attorney - Of Counsel
	

	Attorney - Associate
	

	Paralegal
	

	Patent Agent 
	

	Other (describe)
	



Billing Period.   The billing period for this OCC shall be: [ex. monthly, quarterly, etc. ]

Travel Rate.  
The rate for travel time for each attorney traveling for Agency matters will be listed below.  An attorney’s travel rate may not exceed half of that attorney’s hourly rate listed above.  If a travel rate(s) is not listed below, Outside Counsel may not charge Agency for time spent traveling on Agency matters.

EXHIBIT B
Title 1, Chapter 57 of the Texas Administrative Code

§57.1.Definitions. 

The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise. 

(1) Agency--A department, commission, board, authority, office, or other agency in the executive branch of state government, including university systems and institutions of higher education as defined by §61.003 of the Education Code, but excluding public junior colleges. 

(2) Chief Administrator--Has the meaning defined by §660.002(4) of the Government Code. 

(3) Contingency Fee--Has the meaning defined by §2254.101(1) of the Government Code. 
(4) Invoice--An itemized list of legal services provided, and fees, charges, or expenses associated with those services, by Outside Counsel to an Agency pursuant to an Outside Counsel Contract. 

(5) Invoice Summary--As provided by the Outside Counsel Contract, a document furnished by Outside Counsel to the Agency that supports a submitted Invoice.  The Invoice Summary must indicate the total number of hours worked by each legal professional during the billing period and the total number of hours billed by each timekeeper during the billing period; or, if the fee is based on a fixed fee basis or fee schedule, the number and type of  projects or matters.  The Invoice Summary must also include a subtotal for all legal fees, expenses, and the total amount of the Invoice, as well as the total amount of all Invoices submitted to the Agency to date under the Outside Counsel Contract.
(6) Outside Counsel--An attorney or law firm selected by an Agency to provide legal services. The term does not include a full-time employee of the Agency or the Office of the Attorney General. 

(7) Outside Counsel Contract--A contract for legal services between an Agency and Outside Counsel selected by the Agency that must be approved by the Office of the Attorney General pursuant to this chapter. 

(8) Request for Voucher Approval--A request made by an Agency to the Office of the Attorney General for the Office of the Attorney General to: 

(A) review an Outside Counsel's Invoice; and 

(B) to approve the payment of the Invoice, pursuant to this chapter. 

(9) Request to Retain Outside Counsel--A request made by an Agency to the Office of the Attorney General for approval to retain an Outside Counsel pursuant to this chapter. 

(10) State Fiscal Biennium--Period of time running concurrent with that set by the General Appropriations Act. 

§57.2.Application. 

(a) This chapter does not constitute independent authority for any Agency to contract for legal services with Outside Counsel. 

(b) This chapter does not apply to an Agency excluded by §402.0212(a) of the Government Code or an Agency granted an exemption by, and at the sole discretion of, the Office of the Attorney General. 

(c) The Attorney General, First Assistant Attorney General, or their designee, as designated in writing, may waive or modify any provision or requirement contained in this chapter at their sole discretion. To be effective, any such waiver or modification must be in writing. 

(d) The Office of the Attorney General, at its sole discretion, may grant exemptions from or modify the retention of Outside Counsel process and the Request for Voucher Approval process in certain instances. Such exemptions or modifications may be based on the type and subject matter of the Outside Counsel Contract at issue. 

§57.3.Retention of Outside Counsel. 

(a) The Attorney General serves as the State of Texas' legal counsel and the Office of the Attorney General therefore represents state agencies and institutions of higher education. Accordingly, Agencies may not retain or select any Outside Counsel without first receiving authorization and approval from the Office of the Attorney General to do so. The Office of the Attorney General will determine if retaining Outside Counsel is in the best interest of the State. 

(b) An Agency requiring legal services from Outside Counsel must first submit a completed Request to Retain Outside Counsel form to the Office of the Attorney General. The form and instructions for submitting the form are available on the Office of the Attorney General's official website or upon request from the General Counsel Division of the Office of the Attorney General. 

(c) No later than ten (10) business days of receipt of the Request to Retain Outside Counsel form, the Office of the Attorney General will notify the requesting Agency that: 

(1) the Agency's request has been approved and it may proceed with the process of selecting Outside Counsel; 

(2) the Agency's request has been denied; or 

(3) the Agency must provide the Office of the Attorney General with additional information before a decision to approve or deny the request will be made. 

(d) A notification under subsection (c)(1) of this section may include limitations and requirements on the selection and retention of Outside Counsel, including, but not limited to, the requirement that the requesting Agency use the Request for Qualification Process outlined in §57.4 of this chapter. 

(e) A notification under subsection (c)(1) of this section does not constitute approval of an Outside Counsel Contract. 

(f) Except as expressly allowed by a Texas statute, final decision by the Texas Supreme Court or a final judgment by a federal court, an Agency requiring legal services from Outside Counsel on a contingency fee arrangement must first seek the written approval of the Executive Director of the Legislative Budget Board, or their authorized designee, before submitting a Request to Retain Outside Counsel form pursuant to subsection (b) of this section. The Office of the Attorney General shall not approve an Agency's Request to Retain Outside Counsel, involving a contingency fee arrangement, until the Agency provides the Office of the Attorney General with the written approval of the Executive Director of the Legislative Budget Board, or their authorized designee. 

§57.4.Request for Qualification Process. 

(a) An Agency seeking to obtain legal services from Outside Counsel must publish a Request for Qualifications for Outside Counsel in the Texas State Business Daily for thirty (30) days. 

(b) The Request for Qualifications for Outside Counsel publication must contain: 

(1) a description of the legal services that the Outside Counsel will provide; 

(2) the name and contact information for an Agency employee who should be contacted by an attorney or law firm that intends to submit their qualifications; 

(3) the closing date for the receipt of qualifications; 

(4) the procedure by which the Agency will make a selection of Outside Counsel; 

(5) notice that the selection of and contracting with, Outside Counsel is subject to the approval of the Office of the Attorney General; and 

(6) any other information the Agency deems necessary. 

(c) After the closing date for the receipt of qualifications, the Agency may select an Outside Counsel. The Agency may only select an Outside Counsel that complied with the Request for Qualifications for Outside Counsel. The Agency shall make the selection of Outside Counsel: 

(1) on the basis of demonstrated competence and qualifications to perform the legal services; and 

(2) for a fair and reasonable price, which includes, but is not limited to, the hourly rates or fixed fee basis or fee schedule and expenses for legal services. 

§57.5.Outside Counsel Contract. 

(a) Except as authorized by law, an Outside Counsel Contract or any amendment to an Outside Counsel Contract must be approved by the Office of the Attorney General to be valid and enforceable. 

(b) When entering into an Outside Counsel Contract, an Agency and Outside Counsel must use the Outside Counsel Contract template promulgated by the Office of the Attorney General. The contract template and instructions on submitting it are available on the Office of the Attorney General's official website or upon request from the General Counsel Division of the Office of the Attorney General. 

(c) In the event of an inconsistency between this chapter and an executed Outside Counsel Contract, the contract shall prevail. 

(d) Once an Agency selects an Outside Counsel, the Agency shall submit one copy of its proposed Outside Counsel Contract to the Office of the Attorney General for approval pursuant to this chapter. The Outside Counsel Contract must be signed by an authorized representative of the Outside Counsel and the chief administrator of the Agency, or authorized designee. 

(e) Upon receipt of a proposed Outside Counsel Contract, the Office of the Attorney General will review the contract and either approve or reject it based upon the best interest of the State and compliance with state law. 

(f) If the Office of the Attorney General approves a proposed Outside Counsel Contract, an authorized representative of the Office of the Attorney General will indicate that approval on the contract and return the signed copy to the Agency. 

(g) If the Office of the Attorney General rejects a proposed Outside Counsel Contract, it will contact the submitting Agency to discuss the basis for the rejection and to explore whether revisions to the proposed contract could rectify the basis for the rejection. In the event the proposed contract is rejected and rectifying amendments are not acceptable or possible, the Office of the Attorney General will contact the submitting Agency to discuss alternatives to representation by the selected Outside Counsel. 

§57.6.Invoices for Legal Services and Expenses. 

(a) Outside Counsel shall prepare correct and complete Invoices and submit them, along with an Invoice Summary, for the billing period to the Agency for payment. 

(b) A correct and complete Invoice must include, at a minimum, the following information: 

(1) Outside Counsel Contract identification number; 

(2) Agency name; 

(3) Outside Counsel name; 

(4) Vendor Identification Number (assigned by the Texas Comptroller of Public Accounts), Social Security Number of an authorized representative of Outside Counsel or other appropriate payment identification number; 

(5) Invoice number and date; 

(6) Billing period of services rendered for which payment is being sought; 

(7) Description and date of the task or service provided, the billable time for the task or service, the name and position (partner, associate, paralegal, etc.) of the timekeeper that performed the task or service, and the applicable hourly rate; or, if the fee is based on a fixed fee basis or fee schedule, the number and type of projects or matters;  

(8) For filing charges, a description of the document filed and the name and location of the entity the document was filed with; 

(9) For expenses, a copy of each receipt or other proof of payment; and 

(10) Other information requested by the Agency or the Office of the Attorney General. 

(c) Unless requested to do so by the Agency or the Office of the Attorney General, Outside Counsel must not include information in its Invoices that is not related to compensable charges or reimbursable expenses. 

(d) Outside Counsel must verify, in writing, upon the submittal of each Invoice, that the Invoice is correct and complete and that: (1) the legal services being billed for were performed and were reasonable and either necessary or advisable;
 (2) the legal services being billed for were within the term and scope of services of the Outside Counsel Contract; 

(3) the legal billing rates are the same as those set in the Outside Counsel Contract; 

(4) any expense that requires the Agency's pre-approval was in fact pre-approved; and 

(5) the total amount of the Invoice, along with all prior payments made to Outside Counsel under the Outside Counsel Contract, do not exceed the maximum liability amount set in the Outside Counsel Contract. 

§57.7.Agency Review of Invoices. 

(a) Upon receipt of an Invoice, the Agency shall immediately mark the Invoice with the date the Agency received the Invoice. The Agency must review the submitted Invoice, and any other information deemed necessary, to verify that: (1) the legal services contained in the Invoice were performed and were reasonable and either necessary or advisable; 
(2) the legal services contained in the Invoice were performed within the term and scope of services of the Outside Counsel Contract; 

(3) the legal billing rates are the same as those set in the Outside Counsel Contract; 

(4) any expense that requires the Agency's pre-approval was in fact pre-approved; and 

(5) the total amount of the Invoice, along with all prior payments made to Outside Counsel under the Outside Counsel Contract, do not exceed the maximum liability amount set in the Outside Counsel Contract. 

(b) If the Agency determines that the submitted Invoice is correct and complete, and should be paid, the Agency's chief administrator or their designee must: 

(1) approve the Invoice; 

(2) verify that the requirements in subsection (a)(1) - (5) of this section have been met and attest to that verification with his or her signature; 

(3) submit the Invoice and other required information to the Office of the Attorney General pursuant to §57.8(b) of this chapter; and 

(4) if necessary, enter relevant information into the Uniform Statewide Accounting System. 

(c) If the Agency determines that the Invoice is not correct and complete, and should not be paid, even in part, the Agency's designated representative must immediately notify Outside Counsel in writing that the Invoice is deficient and attempt to resolve the Invoice deficiency with Outside Counsel in a mutually agreeable manner. 

(1) If the Invoice deficiency can be resolved in a reasonable time and in a mutually agreeable manner that results in a correct and complete Invoice, Outside Counsel should submit that Invoice to Agency for review and approval pursuant to §57.6 of this chapter. 

(2) If the Invoice deficiency cannot be resolved in a reasonable time, the Agency should reject and deny payment for the disputed portions of the Invoice and approve the undisputed portions of the Invoice pursuant to subsection (b) of this section so that the undisputed portions of the Invoice can be processed for payment pursuant to this chapter. If necessary, Outside Counsel may resubmit the disputed and rejected portions of the Invoice to Agency once the deficiency is resolved in a mutually agreeable manner with Agency. In the event that Outside Counsel and Agency mutually agree on a resolution, then Outside Counsel must follow the steps in §57.6 of this chapter. 

 (d) Contingency Fee Outside Counsel may be required to submit Invoices for review as requested by the Office of the Attorney General. 

§57.8.Agency Submission of Request for Voucher Approval to the Office of the Attorney General. 

(a) An Invoice may not be paid without the prior approval of the Office of the Attorney General. 

(b) If the Agency approves an Invoice, or a portion of an Invoice, pursuant to §57.7(b) of this chapter, the Agency must submit the following information to the Office of the Attorney General within ten (10) business days of receiving the Invoice from Outside Counsel: 

(1) a Request for Voucher Approval; 

(2) a copy of the Invoice and Invoice Summary at issue; 

(3) evidence of the date the Agency received the Invoice; 

(4) a copy of the verification required by §57.7(b)(2) of this chapter; 

(5) other information requested by the Office of the Attorney General; 

(6) any other information the Agency deems necessary for the Office of the Attorney General to conduct a review of the Invoice; and 

(7) if necessary, a description of any disputed charge that the Agency has not approved for payment and the reason(s) why it was not approved. 

(c) If the Office of the Attorney General determines that a properly submitted Invoice, or a portion thereof, is eligible for payment, it will provide the Agency with a voucher approval and, if necessary, enter relevant information in the Uniform Statewide Accounting System. 

(d) If the Office of the Attorney General determines that any portion of an Invoice is not eligible for payment, it will immediately notify the Agency of that decision. The Agency may then, after consulting with Outside Counsel: 

(1) abide by the Office of the Attorney General's determination to deny payment; 

(2) inform the Office of the Attorney General that the Agency and the Outside Counsel agree that the payment should be denied and the Invoice will be withdrawn; or 

(3) submit a new Invoice for review and approval after resolving the Invoice deficiency with Outside Counsel in a mutually agreeable manner. 

(e) The Office of the Attorney General will not approve payment of an Invoice in an amount that is greater than the amount approved by the Agency under §57.7(b) of this chapter. 

(f) The Office of the Attorney General, at its sole discretion, may permit Agencies to submit information other than the information specified in subsection (b)(1) - (7) of this section before the Office of the Attorney General approves or disapproves payment of an Invoice. The Office of the Attorney General will specify what information is acceptable for an Agency to submit under this subsection. 

(g) Except as allowed by the Office of the Attorney General, Agencies may submit only one Request for Voucher Approval per billing period per contract. 

§57.9.Administrative Fee. 

(a) Outside Counsel must pay a non-refundable administrative fee to the Office of the Attorney General for the Invoice review described in §57.8 of this chapter. Outside Counsel may not charge, or seek reimbursement from, the Agency for payment of this administrative fee. 

(b) The administrative fee described in subsection (a) of this section is incurred on the date that the first Invoice after the effective date of this chapter is submitted to the Agency. Any Invoice submitted to the Office of the Attorney General by the Agency before the administrative fee has been submitted by the Outside Counsel to the Office of the Attorney General shall be deemed incorrect and incomplete and not eligible for payment. 

(c) The administrative fee is set as follows: 

(1) For an Outside Counsel Contract with a maximum liability of less than $2,000.00, but more than $0.00, the administrative fee is $100.00. 

(2) For an Outside Counsel Contract with a maximum liability equal to or greater than $2,000.00 but less than $10,000.00, the administrative fee is $200.00. 

(3) For an Outside Counsel Contract with a maximum liability equal to or greater than $10,000.00 but less than $50,000.00, the administrative fee is $500.00. 

(4) For an Outside Counsel Contract with a maximum liability equal to or greater than $50,000.00 but less than $150,000.00, the administrative fee is $1,000.00. 

(5) For an Outside Counsel Contract with a maximum liability equal to or greater than $150,000.00 but less than $1,000,000.00, the administrative fee is $1,500.00. 

(6) For an Outside Counsel Contract with a maximum liability of equal to or greater than $1,000,000.00, the administrative fee is $2,000.00. 

(7) For Contingency Fee Outside Counsel Contracts, the Office of the Attorney General will establish a reasonable administrative fee when Invoices are submitted to the Office of the Attorney General for review. 

(d) The administrative fee due under subsection (c) of this section covers the then current State Fiscal Biennium in an Outside Counsel Contract term. Outside Counsel must pay a non-refundable administrative fee to the Office of the Attorney General, as set by subsection (c) of this section, for every State Fiscal Biennium covered in an Outside Counsel Contract term. Subsequent biennial administrative fees are due upon submission of the first Invoice of a new State Fiscal Biennium. 

(e) The administrative fee described in subsection (a) of this section is not due for a contract having a zero dollar liability or a contract that is only seeking reimbursement for expenses. 

(f) For exceptional circumstances, the Office of the Attorney General, at its sole discretion, may modify the amount of the administrative fee due under subsection (c) of this section. If the Office of the Attorney General, at its sole discretion, permits an Agency to submit information other than the information specified in §57.8(b)(1) - (7) of this chapter, the Office of the Attorney General, in its sole discretion, may reduce or waive the administrative fee. 

(g) When an Outside Counsel Contract is amended to increase the maximum liability of the contract to an amount that requires Outside Counsel to pay a higher administrative fee, under subsection (c) of this section, then Outside Counsel shall pay the difference between the original lesser fee, if already paid, and the new higher fee upon submission of the next submitted Invoice. 

(h) The administrative fee described in subsection (a) of this section shall be sent to the Office of the Attorney General and not to the Agency. 
EXHIBIT C 
DEFINITION OF HISTORICALLY UNDERUTILIZED BUSINESS (HUB)

(As defined in V.T.C.A., TX Govt. Code, §2161.001)

(2) "Historically underutilized business" means an entity with its principal place of business in this state that is:

(A) a corporation formed for the purpose of making a profit in which 51 percent or more of all classes of the shares of stock or other equitable securities are owned by one or more economically disadvantaged persons who have a proportionate interest and actively participate in the corporation's control, operation, and management;

(B) a sole proprietorship created for the purpose of making a profit that is completely owned, operated, and controlled by an economically disadvantaged person;

(C) a partnership formed for the purpose of making a profit in which 51 percent or more of the assets and interest in the partnership are owned by one or more economically disadvantaged persons who have a proportionate interest and actively participate in the partnership's control, operation, and management;

(D) a joint venture in which each entity in the venture is a historically underutilized business, as determined under another paragraph of this subdivision; or

(E) a supplier contract between a historically underutilized business as determined under another paragraph of this subdivision and a prime contractor under which the historically underutilized business is directly involved in the manufacture or distribution of the goods or otherwise warehouses and ships the goods.

(3) "Economically disadvantaged person" means a person who is economically disadvantaged because of the person's identification as a member of a certain group, including Black Americans, Hispanic Americans, women, Asian Pacific Americans, and Native Americans, and who has suffered the effects of discriminatory practices or other similar insidious circumstances over which the person has no control.

Added by Acts 1995, 74th Leg., ch. 41, § 1, eff. Sept. 1, 1995. Amended by Acts 1999, 76th Leg., ch. 1499, § 1.21, eff. Sept. 1, 1999.
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