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REQUEST FOR PROPOSAL
Online Accessible National Broadband Map

Issued by the State Services Commission

1 February 2008

Introduction 

The State Services Commissioner, (the “Commissioner”) is seeking proposals for the design and implementation of a national broadband map which is currently in a “proof of concept” beta. The Commissioner’s detailed requirements are set out at Appendix 1. 

This RFP sets out the general requirements for the services and the terms and conditions of submitting a proposal.

Closing Date

Proposals must be received on or before 18 February 2008 (the “Closing Date”), by Jamie Horrell, the Commissioner’s Contact person, as set out below.

Indicative Timelines

The key milestones associated with the issue of this RFP are expected to be as follows.  This timetable may be subject to change:

	Date
	Milestone

	1 February 2008
	RFP Released

	18 February 2008 
	Closing date for proposals

	26 February 2008 
	Successful tenderer informed; contracts signed and unsuccessful tenderers notified

	5 March 2008
	First meeting with successful tenderer

	7 May 2008 
	National Broadband Map delivered


Format of Proposals

Tenderers must provide proposals to the Commissioner’s Contact Person, by the Closing Date, in two sealed envelopes (marked/titled “Online Accessible National Broadband Map”), one of which is additionally marked “PRICE.” The non-price specifications should be provided in the following format:
1 2 printed copies (one unbound); and 

2 One electronic copy on CD in PDF format.

Optionally and/or additionally, an electronic version can be emailed to the Commissioner’s Contact Person at jamie.horrell@ssc.govt.nz.
Commissioner’s Contact Person

Communications regarding this RFP including requests for additional information or clarification must only be directed to the Commissioner’s contact person (see below).  
	Jamie Horrell

State Services Commission

100 Molesworth Street

Wellington 6011

New Zealand
	Jamie.horrell@ssc.govt.nz
DDI: +64 4 495 6600

Fax: +64 4 495 6686


Tenderers shall not approach nor directly or indirectly lobby, attempt to influence or provide any form of incentive to, any representative of the Commissioner concerning any aspect of this proposal process.  Any tenderer who either directly or indirectly makes any such approach may be disqualified.

Any additional information or clarification that is requested and which the Commissioner considers significant to the RFP may be advised to all registered tenderers.

Confidentiality

All proposal responses, the evaluation of proposals and any contract negotiations will be treated by the Commissioner as confidential, except that:

· any additional information or clarification that is requested (and which the Commissioner considers changes the intent of the RFP) may be advised to all registered tenderers

· the Commissioner must comply with the Official Information Act 1982, any request from any relevant Parliamentary Select Committee or from Parliament in response to a Parliamentary Question, or any other Government process and/or enactment or rule of law.

Publicity

Any tenderer receiving this document is not to make any public statement in relation to this RFP, the RFP process, its response or participation in the RFP process, without the Commissioner’s prior written consent.

Response to RFP
The tender should include but is not limited to the following:

Functional requirements: Tenderers should identify if they can meet each functional requirement (see Appendix 1).  Additionally tenderers should comment on their ability to meet the requirement.

Description of Solution:  Tenderers should provide a description of the proposed solution.   This will form a significant part of the evaluation of tenders (30%).   Tenderers should detail the functionality they will provide, and how they intend to provide it.

Portfolio Work: Portfolio work, if any, should be referenced and included as an appendix to the tender.  Any work that a tenderer may wish to use as an example should be included in the portfolio, with screenshots and a description of what was delivered.   URLs should be included where appropriate but due the dynamic nature of websites and the likelihood some projects may not have been for publicly accessible tools screenshots and descriptions are mandatory, URLs are optional.

Project Management and Reporting: The tender should provide background on how the tenderer intends to provide reporting on progress of development and some background on project management methodologies to be used.

Visual Design and Information Architecture: Visual design and information architecture will be used for design and navigation immediately outside of the map itself.   This will come from a party selected by the Commissioner.   Tenderers can comment on their ability to provide design and information architecture, although it is not an immediate requirement of the tender and should not be included in the pricing.

In addition, every proposal must:

· Contain the full legal name of tenderer.  

· Contain postal and service addresses of tenderer.

· Include the name of the person to whom the Commissioner should address any questions relating to the proposal, a contact telephone number, facsimile number, and e-mail address (if available) for that person.

· Be signed by a person or persons duly authorised to sign on behalf of the tenderer.

· Include:

· a brief description of the tenderer’s organisation (including the organisation structure, both nationally and internationally, the size of the organisation, how many years it’s been in business, location, turnover, core business competencies and industry affiliations of the New Zealand organisation)

· the suggested approach and outline plan, including timeframes for the services/key activities of the services/goods
· a suggested reporting mechanism to ensure the smooth management of relationships

-
the cost of suggested services
· credentials and experience of the tenderer’s personnel, on an individual basis, who would provide the services
· relevant experience in undertaking similar work, including experience in providing services to New Zealand Government organisations

· a statement as to whether providing the services will, or could, cause a conflict of interest and, if so, a suggestion about the way that conflict or potential conflict could be managed; and

· any other information that would be useful to aid the Commissioner’s evaluation.  

Pricing of the Proposal

Tenderers should confirm that they are willing to negotiate a fixed price contract, where possible, with clear payment milestones and retentions for non-performance.  Where pricing is merely indicative, or subject to variability, tenderers must be clearly identify their pricing as such.  Each tenderer’s pricing should clearly state any perceived risks and appropriate risk-management measures associated with its proposed solution.

Tenderers should also confirm their willingness to provide an estimate for work where volumes are not known, or where detailed business requirements are not articulated in this RFP, and state the assumptions underlying their estimate and the information required to produce a fixed price quote.

Pricing should at the minimum be itemised as:

· Cost to deliver the solution

· Cost to provide hosting and general maintenance for one year

· Cost for ad hoc work on changes to the solution.

Additional areas that tenderers may wish to itemise or discuss include any costs associated with granting API keys, or access to the data source, and any transaction-based costs.

Pricing should be GST exclusive and provided separately as stated above (see “Format of Proposals”).  Pricing items must be quoted in New Zealand dollars, and be exclusive of GST, but inclusive of all other taxes and duties.

Evaluation of Proposals

On the basis of the written tender, the Commissioner may choose to contact tenderers for clarification of any parts of the report, and the Commissioner may invite tenderers  to present to the State Services Commission’s tender evaluation team.  
Tenderers will be selected against the following criteria:

	Performance Measure
	Weighting

	Meeting of functional requirements (see Appendix 1)
	50%

	Description of solution
	30%

	Organisational information, project management, reporting and references
	20%


These performance measures will include consideration of the following broad criteria (in no particular order of priority): 

· compliance with the RFP instructions

· how closely the proposal meets the requirements of the RFP

· how well the proposal satisfies the requirements against the price tendered

· the completeness, quality and robustness of the proposal and the response to any subsequent requests for additional information

· previous experience

· the technical merit of the goods or services offered (e.g. their conformance with technical standards or their compatibility with State Services Commission’s existing systems)

· fit with Govt3 (www.mfe.govt.nz) where appropriate

· compliance with the e-Government Interoperability Framework (“e-GIF”) standards where relevant (see http://www.e.govt.nz/sandards/e-gif/e-gif-v-3/ or e-mail e.gif@ssc.govt.nz)

· demonstrated capability to consistently meet very high standards of service performance and delivery

· demonstrated ability to develop commercial relationships with a range of other organisations to meet customer needs and deliver solutions

· the proven record of personnel who will be providing the services

· satisfaction expressed by at least two referees

· proof of ability to deliver on time and within budget

· an assessment of risk associated with the proposal

· the impact conflicts of interest, if any, could have

· the tenderer’s response to the Commissioner’s standard Agreement

· cost, including “whole of life” cost  and value for money (ensuring the best possible outcome for the total cost).

Reliance on Information

The Commissioner will rely on information provided by each tenderer at all stages of the RFP process.  It is anticipated that such information will form part of the final agreement if a preferred tenderer is selected.  In providing information each tenderer represents to the Commissioner that the information is complete and accurate in all material respects, it is not misleading, and that in preparing the information all reasonable skill and care has been exercised.

Each tenderer will be deemed to have reasonably informed itself as to the requirements of this RFP.

Any assumptions or interpretation a tenderer makes with respect to this RFP and its proposal must be clearly identified and stated.

General

These general terms and conditions shall apply to each tenderer and its response to this RFP:

3 Proposals become the property of the Commissioner from the Closing Date, and will not be returned to the tenderer unless requested in writing at the time of submitting proposals

4 By responding to this RFP, the tenderer accepts the terms and conditions of this RFP and the RFP process

5 Proposals shall remain valid for a period of 180 days from the Closing Date

6 Neither this RFP nor any discussions or negotiations with any tenderer relating to this RFP will create any legal and binding obligation on the part of the Commissioner or comprise a process contract

7 The Commissioner, the Commissioner’s agents or advisers will not be liable in contract or tort or in any other way for any direct or indirect damage, loss or cost (including but not restricted to legal costs and response preparation costs) incurred by any tenderer in this RFP process

8 The Commissioner also reserves the right to: 

· decline any proposal not received by the Closing Date 

· accept or decline any or all proposals 

· accept all or any part of any proposal, unless specifically stated otherwise in a proposal by the tenderer 

· not necessarily accept the lowest priced proposal 

· alter any date or time in the RFP process with reasonable written notice 

· issue written amendments to this RFP, including varying the specified requirements 

· suspend or cancel this RFP process, in whole or in part, at any time (prior to completion of contract negotiations, if any), without incurring any liability 

· undertake due diligence relating to any tenderer at any time during the RFP process 

· re-advertise the RFP and/or issue the RFP to any organisation at any time

· enter into discussions and negotiations with any person or organisation(s), not necessarily restricted to those who responded to this RFP

· use the services of other organisation(s)

· meet with or contact any tenderer for clarification or further information about its proposal

· interview, negotiate with or hold discussions with any tenderer on any matter contained in a proposal to the exclusion of other tenderers whether before, during or after the Closing Date

· waive any irregularities or informalities in a proposal or in the evaluation of proposals or in the process for this RFP

· do any other act or thing that the Commissioner reasonably sees fit in relation to this RFP.

References

Every tenderer must provide a list of all of the key national and international organisation(s) where the tenderer has delivered a similar solution, including: 

· the name of the organisation 

· the telephone number and email address of the organisation’s key contract person

· an overview of the organisation and its business 

· an overview of the services/goods provided 

· the period over which the services were provided. 

Note: 
The Commissioner may initiate reference checking from any of the sites listed in response to the above. Reference sites will not be approached without first confirming this with the tenderer.

The Commissioner may seek further information on any issue from sources other than those supplied by a tenderer in its proposals.
Contract Requirements

The Commissioner will require the successful tenderer, if any, to enter into an agreement in the form attached as Appendix 2 to this RFP (the “Agreement”). A proposal that assumes that agreement documentation will be based on the tenderer’s agreement documentation is not acceptable to the Commissioner and proposals must not be submitted on that basis.

In the event that any proposal is accepted by the Commissioner, such acceptance shall be conditional until both parties signing an Agreement for services.  The Commissioner’s selection of a preferred tenderer will be influenced by the willingness of the tenderer to negotiate an Agreement that meets the Commissioner’s requirements, in a responsive and co-operative manner.

In its proposal, a tenderer must respond to proposed terms and conditions of the Agreement on a clause by clause basis in the form of “agreed or “agreed, subject to the following amendment”, as appropriate.  Clauses noted as “agreed” in the draft Agreement will not be open to negotiation later.  Any clause to which agreement is not given must be accompanied by full reasons for not agreeing and suggested alternative wording should be set out.

All responses to the Agreement shall form part of the proposal and will be used by the Commissioner as part of the evaluation criteria and to gain an understanding of the tenderer’s degree of understanding of the Agreement issues.

Appendix 1 – Requirements

Background

There is growing recognition by the public sector, businesses and communities that telecommunications services and infrastructure play an important role in economic transformation, sustainability and social well-being.  In this new environment, greater alignment is being sought both within the public sector, and also with local government and the private sector. 

There have been major changes in the telecommunications environment in the last decade. The rise of the Internet and of broadband technologies has increased the demand for infrastructure far beyond the level previously needed for basic telephony.  This changing telecommunications environment in New Zealand has brought significant opportunities.  However, outside the heart of New Zealand’s largest urban centres, the demand for broadband services has outstripped the supply of world-class services.  A number of regional communities have devised local strategies to help achieve both better telecommunications outcomes and broader community goals. For other regional communities, how best to manage their telecommunications future remains a challenge.

Demand aggregation is one strategy that has been successfully employed by communities to improve telecommunications outcomes in their regions.   In this context, demand aggregation is about pooling the demand for telecommunications services in a region or sector.

Demand aggregation is a powerful mechanism for government, local government and the business community to stimulate new capital investment in broadband network infrastructure and to promote competition by providing potential investors with greater certainty when assessing an opportunity.  The aggregation of demand can result in greater benefits than can be achieved by users entering into individual contracts.  Demand aggregation strategies rely on establishing a business case which will attract investment in the provision of new services, or the extension of existing services.

Demand aggregation has been used by Australian and American state governments, European communities and the Canadian government to assist in driving new broadband investment, particularly into areas outside the main central business districts.  This overseas experience indicates that combining e-government, e-education and e-health initiatives can be a significant contributor in demand aggregation strategies.

Local government can significantly influence broadband deployment on a regional basis through aggregating its own demand for broadband services. It can also have an impact through supply-side initiatives, for instance, by providing an open access ducting network in association with other council infrastructure projects. The Ministry of Economic Development is working with Local Government New Zealand to establish broadband expertise and toolkits to support local government broadband initiatives. 

Local business representative groups such as regional chambers of commerce have a strong interest in supporting broadband deployment initiatives, if the result is better broadband services for local business.  Achieving alignment of central government, local government and business demand for high-speed broadband services will be an important lever.

The National Broadband Map

In late November 2007 the National Broadband Map was launched. It is providing a comprehensive view of broadband demand, by geographically mapping state sector locations. Also mapped is the current availability of high-speed broadband services (information provided by telecommunications service providers).  This map provides a clear view of the gaps between demand for high-speed services and their availability from the service providers. The map will continue to evolve and in conjunction with local government it will be used to assist in collecting business and residential demand information to support the development of regional broadband plans and business cases.

The map is currently in beta form and can be viewed at:

http://www.digitalstrategy.govt.nz/Your-Region/broadbandmap/
The Tasks

The successful tenderer will be tasked with the following:

· Provide a browser-based map-based user interface which can be interacted with by New Zealand organisations and individuals.

· Provide a database solution to store broadband supply and demand data and geo-spatial data.

· Provide an API for access to data.

· Providing ongoing maintenance and hosting of the solution.

The map point and network data will be supplied by the Commissioner in a standard format.

Functional Requirements

Guide to Requirements

Each requirement has been rated to provide respondents a guide to what requires immediate implementation and what needs to be taken into account for future development.

	Rating Number
	Description

	1
	A requirement that must be implemented

	2
	A very desirable requirement that should be implemented

	3
	A possible future requirement that may need to be taken into account for future implementation


Should a tenderer not be able to meet a requirement with the rating number of (1) a detailed description of why and an alternative should be offered.

Should a tenderer not be able to meet a requirement with a rating number of (2) they should briefly explain why and may offer an alternative.

Should a tenderer not be able to meet a requirement with the rating number of (3) they should indicate so.   No explanation or alternative needs to be offered.

Map

	Requirement
	Rating

	The map shall have almost all New Zealand streets and roads
	1

	The map should have key landmarks
	2

	The map resolution will allow individual properties to be identified
	1

	The base map should show property boundaries
	2


User Interface

	Requirement
	Rating

	Users will be able to search for addresses with likely matches returned.
	1

	The address search box should have autosuggest functionality.   This should resolve to a marker on the map.
	2

	Users will be able to a place a marker on their business or residence and input data associated with it (provided by SSC), this is to be stored in the database.
	1

	Users will be able to quickly jump to a specified extent of predefined regions (provided by SSC).
	1

	The base map will have all major New Zealand roads and streets
	1

	The map will have pan and zoom functionality controlled by mouse actions
	1

	The base map should have pan and zoom functionality controlled by keyboard shortcuts
	2

	Markers will be displayed on the map from locations stored in the data source.
	1

	Markers can be differentiated based on categories of data.
	1

	Markers will allow additional information to be displayed.  For example street address.
	1

	The interface will have marker management capability to allow clustering of markers into a single marker at wider extents.
	1

	The map will allow translucent vectors to be laid over.   This is specifically to identify cabled networks.
	1

	The map will allow translucent polygons to be laid over.  This is specifically to identify coverage areas of networks.
	1

	Users will have the ability to turn off categories of markers, polygons and vectors.
	1

	The navigation will allow for categories and subcategories to be turned on and off.
	1

	The navigation will allow individual networks to be turned on and off.
	1

	There will be a mechanism for data points to be deleted by an admin user.
	1

	There could be an interface for agencies to update their own data.
	3

	There could be the ability for admin users to bulk upload demand data.
	2

	There could be the ability for admin users to bulk upload supply data, supply data may include shape files.
	2

	A documented mechanism for agencies to include a map on their website will exist.
	1

	The map will be accessible online via a web browser
	1

	The interface will work with standard web browsers
	1


Database

	Requirement
	Rating

	The servers holding the non map data will have connections to neutral peering exchange(s) within New Zealand.
	1

	A full data dictionary will be provided.
	1

	The Privacy Act of 1993 will be taken into account when data is collected and stored.
	1

	There will be a mechanism for all data to be accessed for reporting purposes.  
	1

	There will be a mechanism to access data for reporting through a web interface
	3


Database - API

	Requirement
	Rating

	Data to be presented in a standard format.   Appropriate technologies include but are not limited to YAML, JSON and XML.
	1

	API to be accessible as a web service or RESTful application.
	1

	API to have permissions based access
	1

	API to present data in a machine readable format
	1

	API to have read, write and update functionality
	1


Web Standards and Design

	Requirement
	Rating

	The website will be compliant with the New Zealand Government Web Standards and Recommendations v1.0, with an emphasis on including accessible alternatives to non-compliant interface technologies where possible. These would be used along side, not instead of, the non-compliant interface technologies. An example would be the ability to export map data in accessible format (eg, CSV). 
	1

	The application will work with design provided by SSC.   The design will be provided as a stylesheet and images.
	1

	The respondent should be prepared to alter design for handheld and other devices.
	2

	The vendor will discuss possible accessibility approaches with the SSC's web standards team early in the project, and ongoing as required.
	1


Demand Data 

Government

Government data will be supplied by the Commissioner in the following format for bulk upload to the data base.

	Name
	Example

	Category
	Government, Local Government, Health, Education

	Sub Category
	Hospital, GP, Physiotherapist, Pharmacy

	Name of Organisation
	Newlands Medical Centre

	Street Address (incl Postcode)
	13 Stewart Drive, Newlands, Wellington, 6001

	Location
	Easting Northing in NZTM preferred


Business

This data is user inputted via a web based front end.

	Name
	Example

	Business Name
	Jim’s Plumbing

	Street Address (incl Postcode)
	12 Jones Street

	E-mail
	example@example.com

	Phone Number
	04 – xxx xxxx

	Indication of bandwidth required
	5 Mbps

	Indication of bandwidth required in 5 years time
	10 Mbps


Residential

This data is user inputted via a web based front end.

	Name
	Example

	Street Address (incl Postcode)
	12 Jones Street

	Indication of broadband availability
	

	Indication of why broadband is unsatisfactory
	


Supply Data
Data about networks will be supplied directly to the Commissioner, and is provided as vector or shape files.   A means to upload these to the application must exist.   

Appendix 2 – The Agreement

AGREEMENT

DATED
the                           day of                                  200
BETWEEN
HER MAJESTY THE QUEEN in right of the Government of New Zealand acting by and through the STATE SERVICES COMMISSIONER (“the Commissioner”) a statutory officer appointed under section 3 of the State Sector Act 1988.

AND
[insert company name] a duly incorporated company having its registered office at [insert address] (“the Company”).  N.B where the entity is not a company, replace all references to the Company with the “Consultant” or the “Supplier” as appropriate.
ARRANGEMENT

1.0 The Assignment

2.0 Payment

3.0 The Company’s Obligations

4.0 Commissioner’s Obligations

5.0 Confidentiality

6.0 Breach/Termination

7.0 Consequences of Breach

8.0 General

First Schedule
Assignment

Second Schedule
Confidentiality and Compliance Deed

THE PARTIES AGREE AS FOLLOWS

1.0 THE ASSIGNMENT

1.1 The Company will …………………………… in accordance with the requirements set out in the First Schedule to this Agreement (hereinafter called “the Assignment”).

1.2 The Company will undertake the Assignment during the term of this Agreement from the period beginning on …………….. 2007 and ending on ……………… 2007, unless earlier terminated in accordance with Clause 6.0.

2.0 PAYMENT

2.1 The Commissioner shall pay the Company (either) at the rate of $ (exclusive of GST) for each 8 hour day the Company is engaged in working on the Assignment pro-rated where periods of less than a day are worked. (or) the sum of $... (exclusive of GST) for the full Assignment, to be paid in two instalments of $.... (exclusive of GST) (or however has been agreed).  Payment under this clause shall cover all time spent on the Assignment, whether the work is carried out on the Commissioner’s premises or elsewhere, and shall be full payment for all services rendered by the Company during the term of this Agreement.  Payment shall be made in accordance with Clause 2.3, provided that the work meets the requirements set out in Clause 3.1 and the First Schedule.

2.2 In addition to payment of the hourly rate/daily fee/sum as provided in Clause 2.1, the Commissioner shall pay any actual and reasonable expenses such as travel costs which have been incurred by the Company in undertaking the Assignment provided that the Commissioner has approved such expenses, in writing, in advance.  Payment of these expenses shall be made in accordance with Clause 2.3.

2.3 The Company shall invoice the Commissioner monthly/on whatever basis has been agreed/set sum for payment under this Agreement.  The invoice shall specify, for the past month, the services performed, any materials provided, the time worked and the rates basis for that work.  The Commissioner shall pay the Company on the 20th day of the month following receipt of the invoice.  The Company agrees to provide receipts for expenses upon request by the Commissioner.

3.0 THE COMPANY’S OBLIGATIONS

3.1 The Company will carry out the Assignment in an efficient, proper and professional manner and to the highest professional standards.

3.2 The Company acknowledges that the Commissioner has entered into this Agreement on the basis that the Company will provide the services of ………………….for the full Assignment.  If the Company is unable to provide these services for the full Assignment, or if it becomes apparent at any time during the Assignment that those services will not be available for the full period of the Assignment, the Company shall immediately advise the Commissioner of the position and the Commissioner shall be entitled to terminate this Agreement under Clause 6.1.

3.3 The Company will ensure that it and its employees, agents and/or permitted subcontractors comply with all of the Commissioner’s and Government guidelines, codes, standards and policies that are disclosed to the Company.  In particular, the Company and its employees, agents and/or permitted subcontractors will operate in a manner consistent with the requirements of the Standards of Integrity and Conduct for the State Services.  The Company acknowledges receipt of a copy of the Standards of Integrity and Conduct for the State Services.

3.4 The Company shall make reports to …………….. on the progress of the Assignment as and when required by the Commissioner.

3.5 Except for the requirement to pay GST, the Company agrees that it is solely liable and responsible for payment of all taxes, levies and duties imposed on the Company under or in connection with this Agreement.  The Commissioner shall be entitled to deduct any withholding tax, required by law to be withheld, from payments made to the Company.  Should the Commissioner not withhold such taxes, the Company will indemnify the Commissioner against any liability for those taxes.

3.6 The Company undertakes not to accept without prior written approval of the Commissioner work from other sources that is or appears to be in conflict with the performance of the Assignment or which leads directly or indirectly to reduced availability of the services under the Assignment to the extent that it impedes the progress and completion of the Assignment.

3.7 The Company shall not assign, transfer or sub-contract this Agreement or any part of it without the prior written consent of the Commissioner.

3.8 Subject to the prior written consent of the Commissioner to the contrary, upon termination or expiry of this Agreement, the Company shall immediately return to the Commissioner all materials, documentation, data and information relating to the Assignment in the Company’s, its employees’, agents’ and/or permitted subcontractors’ possession or control and will:

a destroy any copies of the same which are not readily deliverable but are easily accessible (such as copies on the hard drive of any computer); 

b continue to protect the confidentiality of any copies of the same which are not readily deliverable or easily accessible (such as archived emails); and

c certify to the extent it, and its employees, agents and/or permitted subcontractors have complied with this clause.

4.0 THE COMMISSIONER’S OBLIGATIONS

4.1 The Commissioner will provide office accommodation and support services as reasonably necessary for the purposes of the Assignment.

4.2 The Commissioner nominates …………. to liaise with the Company on all matters relating to this Agreement.

4.3 The Commissioner may be required to disclose information, supplied by the Company in terms of this Agreement, under the Official Information Act 1982, to a Parliamentary Select Committee or to Parliament in response to a Parliamentary Question.  To assist in this regard the Company shall identify:

· any information which if released would be likely to unreasonably prejudice the commercial position of the person who supplied or is the subject of the information; and

· any information which is subject to an obligation of confidence and which if released would be likely to prejudice the supply of similar information or information from the same source.

5.0 CONFIDENTIALITY

5.1 Neither the Company nor its employees, agents and/or permitted subcontractors shall during the term of this Agreement or at any time thereafter, other than in proper performance of the Assignment use, divulge, copy or communicate to any person any materials, documentation, data and/or information produced or acquired during the performance of the Assignment (other than those that are already publicly available) without the prior written permission of the Commissioner.

5.2 The Company shall arrange for those of its employees, agents and/or permitted subcontractors who will be engaged on the Assignment to execute a Confidentiality and Compliance Deed in the form attached as the Second Schedule to this Agreement and will provide the signed Deed(s) to the Commissioner.

5.3 All materials, documentation, data and information produced or obtained in any manner whatsoever in carrying out the Assignment shall be the property of the Commissioner.

5.4 The Company may acknowledge in advertisements its association with the Commissioner in the Assignment provided that it has first obtained the agreement of the Commissioner to the advertisements.

6.0 BREACH / TERMINATION

6.1 Where:

a the Company or any of its employees, agents and/or permitted subcontractors are in breach of this Agreement and, having been notified of that breach by the Commissioner has failed to remedy the breach within a reasonable period of time or

b the Company is unable for any reason whatsoever to provide the services required under Clause 3.2,

the Commissioner may terminate this Agreement with immediate effect.

6.2 Where the Company or any of its employees, agents and/or permitted subcontractors are accused of any misconduct, whether relating to this Agreement or otherwise, which, in the Commissioner’s opinion, may have the effect of bringing the Commissioner or the State Services Commission into disrepute, or, in the Commissioner’s opinion makes it no longer suitable to perform the work, the Commissioner may suspend the operation of this Agreement and will comply with the requirements of natural justice before terminating this Agreement.

6.3 The Commissioner reserves the right at any time to postpone, cancel or abandon the whole of the Assignment or any part thereof, or require the removal of any employee or permitted subcontractor of the Company from involvement with the Assignment.

6.4 Where the Commissioner is in breach of this Agreement and having been notified of that breach by the Company has failed to remedy the breach within a reasonable period of time, the Company may forthwith terminate this Agreement.

7.0 CONSEQUENCES OF BREACH

7.1 Subject to Clause 7.2, where there is a breach of this Agreement, and the Commissioner suffers loss, the Company shall be liable to compensate the Commissioner for any loss incurred by the Commissioner either directly or indirectly as a consequence of the breach, whether or not this Agreement is terminated because of the breach.

7.2 The Company shall not be liable to compensate the Commissioner for loss incurred by the Commissioner as a consequence of the Company’s failure or delay in undertaking the Assignment if such failure or delay is due to causes or circumstances beyond the Company’s control.

7.3 The termination of this Agreement or any part of the Assignment shall be without prejudice to the rights of the parties accrued up to the date of the termination.  Specifically, and without limiting the generality of the foregoing, the termination of this Agreement or any part of the Assignment shall not relieve or release the Commissioner from making any payment for work actually done under this Agreement [plus any expenses under Clause 2.2 incurred up to the date of termination].

8.0 GENERAL

8.1 Any notice given by either party under this Agreement to the other party must be in writing, and served personally or sent to the address of the addressee as follows:

The address for service of the Commissioner shall be:

Street address:
Chief Legal Advisor


Level 5


State Services Commission Building


100 Molesworth Street, Wellington 6011

Mail address:
PO Box 329, Wellington 6140

Fax number:
(04) 495 6703

E-mail address:
legal@ssc.govt.nz

The address for service of the Company shall be

Street address:


Mail address:


Fax number:


E-mail address:


Notices shall be deemed to be received:

a if served personally, upon delivery;

b if sent by national post, three business days after posting;

c if sent by Air Mail, to or from a country outside New Zealand, ten business days after posting;

d if sent by facsimile, upon receipt of the correct answer-back or receipt code; or

e if sent by e-mail, upon receipt of a delivery confirmation.

8.2 In the event of any dispute arising between the parties, the parties shall promptly meet (in Wellington) and in good faith will try to resolve the dispute.  If the dispute is not resolved at that meeting, the dispute shall be submitted to arbitration in accordance with the provisions of the Arbitration Act 1996.  The parties will agree on a single arbitrator or, failing agreement, an arbitrator will be nominated by the then President of the New Zealand Law Society.  The decision of the arbitrator shall be final and binding on the parties.  The arbitration will be conducted in Wellington.

8.3 This Agreement, together with its Schedules, constitutes the entire agreement between the Commissioner and the Company, and supersedes all previous negotiations, communications, and commitments, whether written or oral.

8.4 A reference in the body of this Agreement to (a) a clause is to a clause in the body of this Agreement, and (b) a Schedule or Appendix is to a Schedule or Appendix to this Agreement, unless otherwise stated.  A reference to a clause in a Schedule or Appendix is to a clause in that Schedule or Appendix respectively, unless otherwise stated.

8.5 The rule of construction known as the contra preferentum rule
 does not apply to this Agreement.

8.6 No modification, variation or waiver of this Agreement or any of its terms shall be effective or binding on either of the parties unless made in writing and signed by both parties.

8.7 A reference to any monetary amount is to New Zealand currency.

8.8 Termination or expiry of all, or part of this Agreement shall not affect the provisions of this Agreement which expressly or by their nature survive termination, including Clauses 3.5 (Taxes), 3.8 (Returning Materials), 5.0 (Confidentiality) and 8.0 (General) [any other clauses, esp IP?].

8.9 This Agreement and its formation shall be subject to, and governed by, New Zealand law.

SIGNED for and on behalf of HER MAJESTY
)

THE QUEEN in right of the Government of 
)
New Zealand by [INSERT NAME]
)
acting pursuant to powers delegated to him/her by
)
the Commissioner pursuant to section 41 of the 
)
State Sector Act 1988, in the presence of:
)


Witness

Address:  


Occupation:  


SIGNED for and on behalf of [Insert name
)

of Company] 
)

by [Insert name of person authorised to sign])
in the presence of:
)


Witness

Address:  


Occupation:  


FIRST SCHEDULE

The Assignment

SECOND SCHEDULE

Confidentiality and Compliance Deed

THIS DEED made this                        day of                         200

Background

To undertake work under the Agreement between the State Services Commissioner (“the Commissioner”) and [insert company name] (“the Company”), dated [insert date], the Commissioner, on behalf of the Crown, requires ……………[full name] to sign a Confidentiality Deed. 

Undertaking

9 I hereby undertake to keep confidential all matters relating to the State Services Commission and to Government Departments and agencies that are disclosed to me in the course of my work with the State Services Commission, and shall not disclose any such matters other than in the proper fulfilment of my services for the State Services Commissioner.

10 I undertake to operate in a manner consistent with the requirements the Standards of Integrity and Conduct for the State Services imposes on employees of the Commissioner.  I acknowledge receipt of a copy of the Standards of Integrity and Conduct for the State Services.

11 I also undertake to comply with all relevant State Services Commission and Government guidelines, codes, standards and policies, and in particular the following policies:

· Health and Safety

· Information and Communication Technology Acceptable Use

· Information and Technology Security

· Media Relations.

I will refer to the Policies and Guidance section of the State Services Commission Intranet for the above mentioned policies.  [Paragraph 3 to be deleted if the individual is working remotely].

EXECUTED as a Deed

SIGNED by the said [full legal name in capitals]
)

in the presence of:
)

Witness:  


Address:  


Occupation:  


� The rule means that if an agreement is ambiguous the agreement will be interpreted against the party who drafted the agreement.
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