REQUEST FOR PROPOSALS (RFP)

Minnesota Department of Transportation (Mn/DOT)

T.H. 610 Design-Build Verification
Note: This document is available in alternative formats for persons with disabilities by calling Mark Hagen at (651) 234-7686 or for persons who are hearing or speech impaired by calling the Minnesota Relay Service at 1-800-627-3529.

A “Qualification Based Selection” method will be used to review proposals submitted in response to this RFP.

Responses to this RFP will be public information under the Minnesota Data Practices Act, Minnesota Statutes Chapter 13.

This RFP does not obligate Mn/DOT to award a Contract or complete the project and Mn/DOT reserves the right to cancel the solicitation if it is considered to be in its best interest.

Project Specific Information
This project includes the construction of TH 610 from CSAH 81 to TH 169 in the city limits of Maple Grove and Brooklyn Park in Hennepin County.   The project includes construction of approximately 2.75 miles of new four-lane freeway.
The Project generally consists of grading, surfacing, bridge construction, drainage, ponds, noise walls, retaining walls, signals, lighting, signing and traffic control. Additional major responsibilities include but not be limited to environmental coordination, public relations, permitting, and utility coordination. 
The estimated cost of the Design-Build Contract (in 2009 U.S. dollars) is $82,600,000.   Mn/DOT issued an RFQ for the design-build project on February 18, 2009.   Mn/DOT intends to short-list interested design-build contractors on March 27, 2009.  Mn/DOT anticipates letting the design-build contract in July, 2009.  
The Project has been designated State Project (S.P.) 2771-38.
The State of Minnesota, through its Department of Transportation (Mn/DOT), requests proposals to contract with a Design-Build Verification Consultant (DBVC) to provide design verification and contract administration for the Project.  
Consultants may not submit a response to this RFP if they have joined a design-build team short listed for this project.  The selected consultant for this contractor will not be allowed to participate as an offeror or join a design-build team for this project. 
Project Goal

It is the goal of this contract that Mn/DOT will receive oversight and assistance in the administration of all procedures associated with the design of the Project.

Project Schedule

Mn/DOT is currently advertising a Design-Build contract for services to design and construct the Project. It is anticipated that the contract will be let in July, 2009 with notice to proceed occurring late July 2009. The DBVC assisting Mn/DOT in administering the Project must be prepared to fully staff the project no later than July 31, 2009
It is anticipated that the design-build contractor will obtain final acceptance by November, 2011.  The DBVC providing service under this contract must have sufficient staff as determined by the Mn/DOT Design-Build Project Manager assigned to this project for the duration of the Design-Build contract.

General Scope of Work
The DBVC will utilize efficient and cost effective control procedures that will assure that design and construction of the Project are performed in reasonable conformity with the plans, specifications and contract provisions for the Project.

The DBVC will provide satisfactory technical and administrative personnel in a timely manner to meet the requirements set forth in this Scope of Work, to ensure that the responsibilities described in this RFP are effectively carried out. All services will be performed in accordance with the established standard procedures and practices of Mn/DOT.  Prior to furnishing any services, the DBVC will become familiar with those departmental standard procedures and practices as set forth in the documents listed in the General Requirements section of this RFP.  The DBVC will become familiar with informal procedures and practices for construction, engineering and contract administration used by Mn/DOT.  The DBVC will maintain close coordination with Mn/DOT and the Design Build Contractor in order to minimize rescheduling of the DBVC’s activities due to construction delays or changes in scheduling of the Design Build Contractor’s activities.

DBVC Staffing Requirements    
The DBVC will provide a satisfactory number of qualified personnel as necessary to effectively carry out its responsibilities as described in this RFP.  
The tasks outlined in the Scope of Work described in this RFP will be performed under tight time constraints.  Design reviews will be conducted in a specified time frame,.  The DBVC will staff as required to prevent delays to the overall project.  It is anticipated that the DBVC will be required to work extended hours and weekends to meet the schedule demands of the project.
It is estimated that eight people will be necessary during peak activity to carry out the various tasks described in this Scope of Work.  This number includes approximately five Design, and three Administration personnel needed during the Project.  It is anticipated that the number of personnel in each discipline will change as the project progresses.  These numbers are to be used as a guideline only.  It will be the responsibility of the DBVC to staff the project as required.  Listed below is the anticipated organizational chart for the oversight team. 
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Personnel Qualifications:  The DBVC will utilize only personnel who are qualified by experience and education. The DBVC will submit in writing to the Design Build Project Manager the names of all personnel to be considered for assignment to the project, together with detailed resumes with respect to salary, education, experience and qualification of each individual. Minimum qualifications for the DBVC personnel are set forth in this RFP.  Mn/DOT may require that these minimum qualifications be altered in instances when the unique nature of the work requires specific specialized skills.

Staffing: The DBVC will adequately staff the job in advance of the beginning of work to be properly prepared to satisfy its responsibilities, and will maintain an appropriate staff after completion of construction to complete the Final Estimate. Responsible personnel, thoroughly familiar with all aspects of design, construction and final measurements of the various pay items, must be available to resolve disputed final pay quantities until the appropriate contract has been paid off. No personnel will be assigned to this project by DBVC until the qualifications of each person proposed have been reviewed and approved in writing by the Design Build Project Manager. The DBVC’s personnel approval request will be submitted at least two weeks prior to the date an individual is scheduled to report to work.

An individual previously approved by the Design Build Project Manager whose performance is later determined by Mn/DOT to be unsatisfactory will be replaced by the DBVC as detailed on page 7 of this Scope of Work.

Personnel identified in the DBVC’s technical proposal will be assigned to the Project as proposed by the DBVC and are considered by Mn/DOT to be committed to performing services for the Project. Any changes will require written approval from the Design Build Project Manager. 

When the Contractor’s operations on the Project diminish, the DBVC will reduce the number of its personnel assigned to the Project as appropriate. Any adjustment of DBVC forces as recommended by the Design Build Project Manager will be accomplished within one week after notification.  The Design Build Project Manager will provide said notification to the DVBC in writing, and the DVBC will provide confirmation of notification in writing.
Licensing for Equipment Operation:  The DBVC will be responsible for obtaining proper licenses for equipment and personnel operating equipment when licenses are required.

Design Personnel Required Training and Experience (Three Staff Projected) 

Lead Design Engineer (full time): 
This position will coordinate all design related activities and will report directly to the Mn/DOT Project Manager.  Responsibilities include, but are not limited to, participating in plan review, reviewing design changes, planning and organizing work of subordinate staff members, implementing internal quality procedures, training design and construction oversight staff on design-build related administration issues, consulting with Mn/DOT design-build Project Manager and staff.   Minimum desired qualifications include:

· A Civil Engineering degree and registration by the Minnesota Board of Architecture, Engineering, Land Surveying, Landscape Architecture, Geoscience and Interior Design (AELSLAGID) as a Professional Engineer, plus at least seven years of engineering experience in designing major road projects. 
· Ability to communicate effectively (verbally and in writing)
· Experience designing highway projects as part of a design-build team or experience with assisting an owner with design verification on a design-build transportation project.  

· Exercises initiative and independent judgment in the solution of work problems.
Hydraulics Engineer (full time during design, one-quarter time during construction): 
This position will assist the Lead Design Engineer with the review of hydraulic and water resource related issues on the project.  Responsibilities include, but are not limited to, participating in over-the-shoulder reviews, reviewing the design-build contractor’s plans and procedures, addressing field design changes, and coordinating water resource issues with Mn/DOT Water Resource unit located in Roseville.  Minimum desired qualifications include:

· A Civil Engineering degree and registration by the Minnesota Board of AELSLAGID as a Professional Engineer, plus at least five years of engineering experience in designing and incorporating hydraulic features associated with urban roadways (e.g., roadway and storm sewer design, open channel, retention ponds, etc.).
· Experience with hydraulic design on roadways

· Ability to communicate effectively (verbally and in writing)

· Ability to exercises initiative and independent judgment in the solution of work problems.
· A master’s degree in a related field of study may be substituted for one year of experience. 
Environmental Compliance Manager (full time)
This position will review and coordinate environmental management issues with the design-build contractor and Mn/DOT including:  review of environmental management plans prepared by the design-build contractor, environmental permits, erosion control, storm water management plans, contaminated material management, wetlands and other environmental issues.  Minimum desired qualifications include:

· At least five years of engineering experience with coordinating environmental permit issues on highway construction projects, National Pollutant Discharge Elimination System permit requirements, erosion control best management practices, wetland mitigation, contaminated materials management

· Familiar with highway construction plans, construction practices, and permit requirements

· Ability to communicate effectively (verbally and in writing)

· Ability to exercises initiative and independent judgment in the solution of work problems.
Quality Audit and Verification Testing Personnel Required Training and Experience (Three Staff Projected)
Before the Project begins, all DBVC staff must have a working knowledge of the current Contract Administration Manual and Mn/DOT’s current Construction Specifications book, and must possess all the knowledge, skills and abilities required in obtaining the necessary certifications for performing the duties of the position they hold.  The DBVC will ensure that Mn/DOT’s current practices, policies and procedures are met throughout the course of the project.  Cross training of the DBVC’s staff is highly recommended to ensure a knowledgeable and versatile project team.  The following training and experience standards are expected, as a minimum, for all DBVC personnel under each category.  
Change Order/Scheduling/Payments Manager (full time):

This position will assist the Mn/DOT Construction Manager with the preparation and negotiation of design-build Change Orders, coordinate and process progress payments to the contractor, review/monitor the day-to-day Critical Path Method (CPM) schedule activities, and assist the Mn/DOT Construction Manager and Project Manager with miscellaneous contract related items such as drafting letters to the contractor, claim management, and resolving contract issues.  Minimum desired qualifications include:

· A Civil Engineering degree and registration by the Minnesota Board of AELSLAGID as a Professional Engineer, plus at least five years of engineering experience in highway design,

· Experience with drafting Change Orders, Work Orders and/or Supplemental Agreements on transportation projects.  

· Experience managing, reviewing, or administering construction project schedules

· Ability to communicate effectively (verbally and in writing)

· Ability to exercises initiative and independent judgment in the solution of work problems 
CPM Baseline Schedule Reviewer (part-time, co-housing not required)

This position will assist the Mn/DOT Project Manager with the baseline review of the design-build contractor’s Primavera P3 CPM schedule including review of the contractor’s proposed payment schedule, review of any time impact analysis issues when requested by Mn/DOT, and provide schedule management assistance to Mn/DOT upon Mn/DOT’s request.  This position does not need to be co-housed on the project, but will visit the project site prior to reviewing the baseline schedule and as requested by Mn/DOT.   Minimum desired qualifications include:

· At least five years of experience in creation, maintenance, and review of schedules in Primavera Project Planner for large, complicated highway and bridge construction projects.

· Extensive knowledge of Primavera Project Planner.

· Ability to communicate effectively (verbally and in writing)

· Ability to exercise initiative and independent judgment in the solution of work problems 
· A master’s degree in a related field of study may be substituted for one year of experience.

Management Support / Document Management (full time):

This position will assist the Mn/DOT Project Manager with the document management and administrative support.  Mn/DOT will use TRACS to manage document control on the project.  Responsibilities include, but are not limited to, maintaining the Mn/DOT document management system in TRACS, provide miscellaneous administration support activities (e.g. drafting and reviewing letters), and coordinating document control items with the contractor’s document control manager.   Minimum desired qualifications include:

· High school graduate and three years of secretarial and/or clerical experience.
· Must have the ability to type at a rate of 35 correct words per minute.
· Experienced in the use of standard word processing software.
· Experience with other computer applications such as Microsoft Excel and Powerpoint

· Experience with TRACS preferred, but not required

Subconsultant Professional Services
Upon written approval by the Design Build Project Manager and Mn/DOT, and prior to performance of work, the DBVC may subcontract for specialized professional services.

Items to Be Obtained by the DBVC from the Department and/or the Design Build Contractor
Office Space:  The Design Build Contractor, DBVC, and Mn/DOT will be housed in a common facility.  It is anticipated that the co-housed facility will be at Mn/DOT’s Golden Valley Office.  Other options include having the Design-Builder provide the co-housed facility.  The facility will provide office space and basic furniture for the projected seven on-site DBVC staff members.  Basic furniture does NOT include computer(s) and other accessories (refer to Office Equipment below).  The purpose of co-housing all three entities in one facility at the same time is to aid the continuous design, construction and review process, while keeping lag times to a minimum. Mn/DOT will provide access to the Mn/DOT server and Mn/DOT plotters at the Golden Valley Office.  
Items to Be Furnished by the DBVC

Office Equipment:  The DBVC will provide its own general office supplies, reference materials and other miscellaneous materials.  The DBVC will also be required to provide its own computers.   Mn/DOT will set-up the DBVC computers for compatibility to the Mn/DOT server (e.g. operating system, Groupwise).

Mn/DOT will provide telephone service through Mn/DOT’s Voice Over Internet Protocol (VOIP) system.  The DBVC will be required to provide their own telephones compatible with the VOIP system (phone model:  Cisco IP Phone 7940 series).  

In addition, the DBVC will provide, install and maintain the following equipment (in working order) for use by Mn/DOT personnel in the Project office:
Printer Requirements:  The DBVC will furnish Mn/DOT with printer equipment for use on the Project during the life of the Project, as described in the following.  The Department pre-approved printer is Ricoh Aficio MP C6000.  The printer capability and options will include:

· Color capable

· Minimum Speed:  55 pages per minute 

· Minimum RAM:  1500 MB

· Duplex capable

· One compatible printer cable

· One spare toner cartridge (in main Project office at all times)

· 10/100 Ethernet Connection

· Paper Size Capacity:  Two letter/legal paper trays (one large volume) at portrait and/or landscape orientation, and one 11”x17” capable tray

· Minimum Paper Capacity:  500-sheet paper feed tray

· 600 dpi scan resolution 

If a printer is stolen or damaged beyond repair, the DBVC will provide an equivalent replacement within five working days.  If the equipment needs repair, the DBVC will repair it within five working days.  Such replacement or repair will be at no direct cost to Mn/DOT. 
Mn/DOT will return the printer equipment to the DBVC within ninety calendar days after Final Construction Acceptance (FCA) of the Project.  

Scope of Work

The DBVC will be fully responsible for carrying out all functions as described in this RFP. All activities and decisions of the DBVC relating to the project will be subject to review by the Design Build Project Manager.

The DBVC will provide coordination of all activities, correspondence, reports and other communications related to its responsibilities for this Project.

The DBVC will be advised of the official notice of award of the Design Build Contract and will be ready to fully staff for the project within one week after notification. No personnel will be assigned until written notification by the Design Build Project Manager has been issued.  

Design Review will be required of the DBVC at all times while the Design Build Contractor is working on the project. If the Design Build Contract is suspended for any reason, the DBVC’s forces will be adjusted to correspond with the type of cessation, either complete or partial suspension.

Cooperation and Performance of the DBVC:  During the life of the Project, the Design Build Project Manager will conduct reviews of the various phases of the DBVC’s operations.

Reviews will be conducted in accordance with established Mn/DOT policy on work phases to determine compliance and the sufficiency with which procedures are being effectively applied to assure that the design reviews, construction work and administrative activities are being performed in substantial conformity with Mn/DOT policies, plans, specifications, and contract provisions. The DBVC will cooperate and assist the Design Build Project Manager, or his representative(s), in the conduct of the reviews.

When deficiencies are indicated in a review, remedial action will be immediately implemented by the DBVC in conformance with the Design Build Project Manager’s recommendations. The Design Build Project Manager’s remedial recommendations and the DBVC’s actions will be properly documented by the Design Build Project Manager. In general, remedial action will be required commensurate with the degree and nature of the deficiencies cited. Additional compensation will not be allowed for remedial action taken to correct deficiencies by the DBVC. Remedial actions may include any or all of, but are not necessarily limited to, the following actions:

· Further subdivide assigned design review or construction verification responsibilities, reassign design review or construction verification personnel or assign additional personnel. The DBVC will comply with this action within 24 hours of notification by the Design Build Project Manager.

· Replace personnel whose performance has been determined by the Design Build Project Manager to be inadequate. When directed by the Design Build Project Manager, any person whose performance has been determined to be unsatisfactory will be immediately removed.

The general list of the responsibilities and requirements for the DBVC are outlined below.  These are broken into two subsections.  Design – Design Review identifies the required services to be performed under the Design section of the Project, and Contract Administration.  
When examining the plans from the Design Build Contractor, use the following criteria to check and review the plans:

· Review – A comparative analysis for agreement with standard practice, conformance to the contract requirements, agreement with similar structures, all with application of professional judgment.  Mathematical analysis is not specifically required, but may be necessary where a discrepancy appears likely.  Will include an analysis of the Design Build Contractor’s methods, assumptions, and calculations.

· Check –Mathematical computations provided by the contractor and provide independent calculations when an issue occurs during the check.  
Design – Design Review
The Design Build Contractor will complete the final plans based on the preliminary plans provided by Mn/DOT.  The DBVC will review the plans for conformance to the design concept upon which the preliminary plans were prepared. The DBVC will verify that the final plans will be prepared in accordance with the Design Build RFP including current Mn/DOT standards and practices.

It is the responsibility of the DBVC to make sure that the plans coming from the Design Build Contractor are complete and correct.  The DBVC will review and check the Contractor’s plans.  These reviews will include over-the-shoulder plans, release for construction plans, and as-built plans.  
Contract Administration:  The DBVC will perform all Contract Administration services necessary to assure that proper coordination of the activities of all parties involved in accomplishing completion of the project; to maintain complete, accurate records of all activities and events relating to the projects; to properly document all significant changes to the projects; to provide interpretations of the plans, specifications and contract provisions; to make recommendations to the Department to resolve disputes which arise in relation to the construction contracts; and to maintain an adequate level of surveillance of the Contractor’s activities.

The DBVC will also perform any other Contract Administration services that are required to fulfill its responsibilities as described in this RFP. All record keeping and documentation will be in accordance with standard Department procedures, formats and content. 

Services to be performed by the DBVC 
1. Attend any conferences or meetings necessary for close coordination during day-to-day progress of the work or as required to carry out the Project.  

2. Become familiar with the standard design practices of Mn/DOT, the Design Build RFP, and the Design Build Contractor’s proposed schedule of operations prior to beginning design review services under the Project.

3. Assign a sufficient number of technically qualified and experienced personnel to the Project to perform the services described in this RFP in a timely manner to avoid delay to the Design Build Contractor.

4. Notify the Design Build Project Manager immediately of any unanticipated project conditions.

5. Withdraw any personnel or halt any services no longer required, at the request of Mn/DOT, or within a reasonable time after the lack of need becomes apparent to the DBVC.
6. Provide for DBVC personnel transportation, supplies, materials and incidentals as are needed to accomplish the services described in this RFP.

7. Provide design review services on a full time basis during all pertinent construction activities. The DBVC staff will be required to co-house with Mn/DOT staff and the Design Build Contractor’s staff.

8. Maintain a record of design submittals, approvals, changes, and modifications using TRACS.

9. Prepare and submit such periodic, intermediate and final data and records as may be required by Mn/DOT and as are applicable to the Project.

10. Collect, properly label or identify, and deliver to Mn/DOT all original calculations, drawing and sketches, electronic design files, records, reports, and other documents prepared by the DBVC in the performance of the work as described in this RFP upon completion or termination of the Project.

11. Review and monitor the Design Build Contractor’s schedule for design and construction.

12. Review the Design Build Contractor’s as-built plans.

13. Provide interpretations of the plans, specifications and contract provisions to the Design Build Contractor. The DBVC will consult with the Design Build Project Manager when an interpretation involves complex issues or may have an impact on the cost of performing the work. When warranted, the Design Build Project Manager may request an interpretation from the DBVC.
14. Evaluate Value Engineering Proposals, in cooperation with the Design Build Project Manager, and provide conclusions as to whether or not proposed changes are structurally equal to the planned construction as well as the validity of estimated savings to Mn/DOT and the Design Build Contractor.

15. Analyze changes to the plans, specifications or contract provisions and extra work, which appear to be necessary to carry out the intent of the Project. When it is determined that a change or extra work is necessary, the DBVC will make recommendations to the Design Build Project Manager for approval.

16. Assist appropriate Mn/DOT offices in preparing for arbitration hearings or litigation that may occur during the DBVC’s contract time in connection with the Project.
17. Perform systematic and independent examinations to determine whether the Design Build Contractor’s quality activities and related results comply with planned arrangements including the Design Build RFP, are implemented effectively, and are suitable to achieve the project objectives.

18. Perform DBVC field operations in accordance with OSHA regulations and accepted safety practices.
19. Review, coordinate and process contractor Prepare Partial Estimate pay vouchers.

20. Maintain records of utilities meetings, utility relocation activities and utility agreements.

21. To prevent delays in the Design Build Contractor’s operations, promptly check and review plans, calculations, and specifications, produce reports, and/or write communications. 

22.
When it is determined that a modification to the original Design Build Contract for the Project is required due to a necessary change in the character of the work, negotiate prices with the Contractor and prepare and submit for approval by the Design Build Project Manager all contract changes in accordance with applicable Mn/DOT policies. 

23. In the event that the Design Build Contractor for the Project submits a claim for additional compensation, analyze the submittal and prepare a recommendation to the Design Build Project Manager covering validity and reasonableness of charges and conduct negotiations leading to recommendations for settlement of the claim. Maintain complete and accurate records of work involved in claims.

24. In the event that the Design Build Contractor for the project submits a request for extension of the allowable contract time, analyze the request and prepare a recommendation to the Design Build Project Manager covering accuracy of statements and the actual effect of delaying factors on completion of controlling work items.
25. Monitor and review the contractor’s CPM schedule throughout the life of the Project.. 

26. Monitor the Project to the extent necessary to determine whether construction activities violate the requirements of any permits. Notify the Design Build Contractor of any violations or potential violations and require its immediate resolution of the problem. Violations must be reported to the Design Build Project Manager immediately.

27. Maintain a complete log of all submittals of shop drawings, noting the dates of first submittal and subsequent reviews and re-submittals, approvals, etc. The DBVC will take note of and ensure that any changes are properly carried through to construction and will further record, report, make recommendations and adjudicate upon any circumstances which affect the progress or cost of the work: The DBVC will actively encourage all reviewers to accomplish reviews promptly. Shop drawings will also include any manuals or similar documents outlining proposed construction procedures submitted by the Design Build Contractor. 

28. Provide coordination between the Design Build Contractor, Mn/DOT staff and utility companies to assure that conflicting utilities are removed, adjusted or protected in-place in a timely manner to minimize delays to construction operations. Documentation will be maintained in accordance with Mn/DOT policies.

29. As required by the Design Build Project Manager, provide inspection of utility work including reimbursable utilities that are shown in the Design Build Contract. This will also include all required documentation.

30. Conduct periodic meetings with the Design Build Contractor and/or utility companies to review plans, schedules, problems or other areas of concern. The results of these meetings will be recorded with minutes distributed to all affected parties including the Design Build Project Manager.

31. To prevent delays in the Design Build Contractor’s operations, promptly produce reports, verify quantity calculations and/or write communications.

32. Upon identification of a proposed changed condition or Design Build Contract change, the extent of change will be analyzed and an order of magnitude estimate of cost and time change, if any, will be prepared. Prepare the fair cost estimate prior to receipt of the Design Build Contractor’s estimate.

33. Negotiate all Design Build Contract changes in accordance with Mn/DOT Standard Specifications utilizing the DBVC’s prepared fair cost estimate, along with approval from the Mn/DOT Estimating Section. Submit the results to the Design Build Project Manager and report if agreement is not reached. The Design Build Project Manager will review and approve recommended changes in cost and time. The DBVC will prepare Design Build Contract change documents and track the status of each one until executed.

34. All services will be coordinated through the Design Build Project Manager.

Other Services
The DBVC, upon written authorization from Mn/DOT, will perform additional Design Build verification related services as may be required by Mn/DOT. The following items may be required by Mn/DOT to supplement the DBVC’s services for the Project. Fees for such services will be negotiated.

1.
The DBVC will, upon written request, assist Mn/DOT in preparing documents for arbitration hearings or litigation that occur after the basic Contract Administration services are complete, in connection with the Project.

2.
The DBVC will, upon written request from Mn/DOT, provide qualified professionals to serve as engineering witnesses, provides exhibits, and otherwise assist Mn/DOT in any litigation or hearing in connection with the Design Build Contract.

3.
The DBVC will, upon written request by Mn/DOT, provide on/off site Project related inspection services, above those specified in this Scope of Work.

Design and Construction Claims
Claim resolution and/or containment of exposure are most efficient at the time of occurrence. It is prudent policy that all discrepancies that have an impact on the Project and that are incurred by the Design Build Contractor be dealt with immediately.

On an as-needed basis, the DBVC will perform discovery of documentation involved in any claim filed by the Design Build Contractor providing claim defense strategy for Mn/DOT to use in resolution of the claim.

If a discrepancy cannot be resolved and the Design Build Contractor files a claim, the DBVC will have complete documentation and schedule and planning data conclusive for counsel’s use and defense procedures. If necessary the DBVC will act as an expert witness in defense of claims for Mn/DOT.

Post-Construction Claims Review

In the event the Design Build Contractor for the Project submits a claim for additional compensation and/or time after the DBVC has completed it’s contract, the DBVC will, at the written request from Mn/DOT, analyze the claim, prepare a recommendation to the Design Build Project Manager covering validity and reasonableness of charges and/or assist in negotiations leading to settlement of the claim. Compensation will be negotiated and reimbursed by a separate contract.
Additional Tasks 

Responders are encouraged to propose additional tasks or activities if they will substantially improve the results of the project.  These items must be separated from the required items on the cost proposal.

Responders must answer to all of the requested tasks and services listed in this RFP, no more, no less (basic services).  Additional proposed services, alternative approaches, or services the responder does not deem necessary are to be addressed separately.  The purpose of this requirement is to ensure a consistent comparison between proposals.
Proposal Content

The following list will be considered the minimum contents of the proposal and must be submitted in the order listed.  

1. Company name, company structure (i.e. corporation, partnership, etc.), business address, the contact person’s name, telephone, fax number and e-mail address.  

2. A re-statement of the project’s objectives, goals, and tasks to demonstrate the responder’s understanding and approach to the scope of work.  

3. The responder’s ability to provide staff and equipment in a timely manner.  

4. An outline of the responder’s background and experience relative to the work to be performed.  The responder will also provide a list of personnel assigned to the project, detailing their training, work experience, licenses, certificates, etc.  No change in project personnel will be permitted without the written approval of Mn/DOT’s Project Manager.  

5. Alternative tasks or activities (if applicable).  

6. Identification of Mn/DOT’s participation in the contract and any other services that Mn/DOT will provide, 

7. The forms and documents required under any other section of this RFP.

a. Organizational Conflict of Interest (include a statement addressing this).

b. Certificate Regarding Lobbying (form enclosed).

c. Affirmative Action Data (form enclosed).

d. Affidavit of Non-collusion (form enclosed).  
Proposal Evaluation

All responses received by the deadline will be evaluated by representatives of Mn/DOT.  In some instances, an interview may be part of the evaluation process.  A 100-point scale will be used to create the final evaluation recommendation.  The factors and weighting on which proposals will be judged are:

1.
Project understanding






15%

2. Project management






15%
3.
Project team background and experience




50%

4. Company background and experience




20%
The technical criteria are described as follow:

Project understanding – A statement of the objectives, goals and tasks to show or demonstrate the responder’s view and understanding of the nature of the Project.  Discuss the project schedule, co-housing requirements and availability of project staff for the project, level of interaction required with Mn/DOT and the design-build contractor.  Determine if the Scope of Work in this RFP is sufficient to attain Mn/DOT’s goals and objectives.

Project management – Describe your administrative and operation structure that will be used to perform the proposed work including the management plan you will use to attain maximum oversight and the necessary staff required, liaison plan for cooperation and coordination between Mn/DOT and the Design Build Contractor, and the organizational structure or chain of command in chart form.

Project team background and experience – An outline of the responder’s background and experience with examples of similar scope and complexity done by the responder and a list of personnel who will conduct the Project, detailing their training and experience.  Also consider staffing disciplines that are not covered in the Scope of Work.  No change in personnel assigned to the Project will be permitted without the written approval of the Design Build Project Manager.
Company background and experience – An outline of the responder’s background and experience with examples of similar work done by the responder.
Proposals will be evaluated on a Quality Based Selection (QBS).  
Proposal Submittal

All proposals must be sent to:


Mark Hagen


Consultant Contract Administrator

Minnesota Department of Transportation

1500 West County Road B-2

Roseville, MN  55113

All proposals must be received not later than 2:00 P.M. Central Daylight Time, on July 29, 2009, as indicated by the time stamp made by the 1st floor receptionist at the Waters Edge Building, 1500 West County Road B-2, Roseville, MN 55113.  Late proposals will not be considered.  

Submit eight copies of the proposal.  Proposals are to be sealed in mailing envelopes or packages with the responder’s name and address clearly written on the outside.  An authorized member of the firm must sign each copy of the proposal in ink.  Do not include any cost information in this portion of the proposal.
Proposal Questions

Prospective responders who have any questions regarding this request for proposal must submit questions by e-mail to:

Mark Hagen


mark.hagen@dot.state.mn.us
All questions and answers will be posted on Mn/DOT's Consultant Services Section web page at www.dot.state.mn.us/consult under the Professional/Technical Public Notices Section.  All prospective responders will be responsible for checking the web page for any addendums to this RFP and any questions that have been answered.

Deadline to submit questions regarding this RFP will be July 19, 2009 not later than 2:00 P.M. Central Daylight Time. 

Mn/DOT anticipates posting answers to all questions received by the above deadline July 23, 2009, not later than 2:00 P.M. Central Daylight Time.

Other Mn/DOT personnel are NOT allowed to discuss the request for proposal, before the proposal submission deadline.  Contact regarding this RFP with any personnel not listed above could result in disqualification.

General Information

Responders must adhere to all terms of this RFP. Late proposals will not be considered. All costs incurred in responding to this RFP will be borne by the responder. Fax and e-mail responses will not be considered.
Mn/DOT Not Obligated To Complete Project
This RFP does not obligate Mn/DOT to award a Contract or complete the project, and Mn/DOT reserves the right to cancel the solicitation if it is considered to be in its best interest.

Disposition of Responses

All materials submitted in response to this RFP will become property of Mn/DOT and will become public record after the evaluation process is completed and an award decision made. If the responder submits information in response to this RFP that it believes to be trade secret materials, as defined by the Minnesota Government Data Practices Act, Minnesota Statutes §13.37, the responder must: 

· Clearly mark all trade secret materials in its response at the time the response is submitted,

· Include a statement with its response justifying the trade secret designation for each item, and 

· Defend any action seeking release of the materials it believes to be trade secret, and indemnify and hold harmless Mn/DOT, its agents and employees, from any judgments or damages awarded against Mn/DOT in favor of the party requesting the materials, and any and all costs connected with that defense. This indemnification survives Mn/DOT’s award of a Contract. In submitting a response to this RFP, the responder agrees that this indemnification survives as long as the trade secret materials are in possession of Mn/DOT. Mn/DOT is required to keep all the basic documents related to its Contracts, including responses to RFPs for a minimum of seven years.

Mn/DOT will not consider the prices submitted by the responder to be proprietary or trade secret materials.
Responses to this RFP will not be open for public review until Mn/DOT decides to pursue a Contract and that Contract is executed.

Contingency Fees Prohibited

Pursuant to Minnesota Statutes §10A.06, no person may act as or employ a lobbyist for compensation that is dependent upon the result or outcome of any legislation or administrative action.

Affidavit of Noncollusion

Responders must complete the attached “Affidavit of Noncollusion” and include it with the response. The successful responder will be required to submit acceptable evidence of compliance with workers' compensation insurance coverage require​ments prior to execution of the Contract. The successful responder will be required to submit pre-award audit information and comply with audit standards.

Organizational Conflicts of Interest
The responder warrants that, to the best of its knowledge and belief, and except as otherwise disclosed, there are no relevant facts or circumstances, which could give rise to organizational conflicts of interest. An organizational conflict of interest exists when, because of existing or planned activities or because of relationships with other persons, a vendor is unable or potentially unable to render impartial assistance or advice to Mn/DOT, or the successful responder’s objectivity in performing the Contract work is or might be otherwise impaired, or the successful responder has an unfair competitive advantage. The responder agrees that, if after award, an organizational conflict of interest is discovered, an immediate and full disclosure in writing must be made to Mn/DOT, which must include a description of the action, which the successful responder has taken or proposes to take to avoid or mitigate such conflicts. If an organization conflict of interest is determined to exist, Mn/DOT may, at its discretion, cancel the Contract. In the event the responder was aware of an organizational conflict of interest prior to the award of the Contract and did not disclose the conflict to the contracting officer, Mn/DOT may terminate the Contract for default. The provisions of this clause must be included in all subcontracts for work to be performed similar to the service provided by the prime contractor, and the terms “contract,” “contractor,” and “contracting officer” modified appropriately to preserve Mn/DOT’s rights. Responders must complete the attached “Conflict of Interest Checklist and Disclosure Form” and submit it along with the response, but not as a part of the response.
American Recovery and Reinvestment Act (ARRA) Requirements

Responders are hereby advised that the potential Contract awarded under this RFP is funded all or in part by the ARRA. As a result, it is subject to additional requirements. 
In addition to any and all other reporting requirements of other sections of this RFP, the following will apply:

1. The successful responder, and its subcontractors, will be required to complete monthly employment reports.  Information will include the number of employees, total hours for employees and total wages for employees.
2. The specific form (Form: FHWA -1589 can be viewed at http://www.fhwa.dot.gov/economicrecovery/index.htm). The form is still under development but the most current form will be provided to the successful responder as part of an exhibit to the Contract. The report will need to be submitted no later than the 10th day of each month.
3. The successful responder will be required to have a DUNS number which is a unique nine-digit number issued by Dun & Bradstreet.
4. The successful responder will be required to be current with the monthly report before invoices are processed and paid. The costs of providing the required report will be incidental to the Contract as a whole.

Section 902 of the ARRA of 2009 provides the United States Comptroller General and his representatives with the authority to: 

1. Examine any records of the successful responder, or any of its subcontractors, or any State or local agency administering such contract, that directly pertain to, and involve transactions relating to, the Contract or subcontract; and

2. Interview any officer or employee of the successful responder, or any of its subcontractors, or of any State or local government agency administering the Contract, regarding such transactions.

Accordingly, the Comptroller General and his representatives will have the authority and rights as provided under Section 902 of the ARRA with respect to the Contract awarded under this RFP, which is funded with funds made available under the ARRA. Section 902 further states that nothing in this section may be interpreted to limit or restrict in any way any existing authority of the Comptroller General.

Section 1515(a) of the ARRA provides authority for any representatives of the Inspector General to examine any records or interview any employee or officers working on to the contract awarded under this RFP. The successful responder is advised that representatives of the inspector general have the authority to examine any record and interview any employee or officer of the successful responder, its subcontractors or other firms working on the Contract awarded under this RFP. Section 1515(b) further provides that nothing in this section may be interpreted to limit or restrict in any way any existing authority of an inspector general.

Soliciting proposals by Disadvantaged Business Enterprises (DBE) 


10.5% Assigned

In accordance with 49 Code of Regulations, Part 26, Participation By Disadvantaged Business Enterprises in Mn/DOT’s Financial Assistance Program, a DBE goal of 10.5% has been established for this RFP. To view a listing of those certified DBE’s please contact Mn/DOT’S Office of Civil Rights at 651-366-3073, or visit their website at: www.dot.state.mn.us/eeocm/index.html.

This goal may be attained by means of:

a) a subcontract agreement or affidavit with a Minnesota Unified Certification Program (Mn/UCP) certified Disadvantaged Business Enterprise;

b) an equipment lease agreement with a Mn/UCP certified DBE;

c) a joint venture with an Mn/UCP certified DBE. The joint venture must have the approval of Mn/DOT’s Office of Civil Rights prior to submitting the proposal;

d) a purchase agreement with a Mn/UCP certified DBE supplier (60% of the supplier’s contracted amount will be credited toward the DBE goal), or;

e) other services pre-approved by Mn/DOT’s Office of Civil Rights;

Prior to the award of the Contract, Mn/DOT’s Office of Civil Rights is required to clear the successful responder’s attainment of the goal or good faith efforts made to attain the goal. Note that a successful responder who fails to indicate a DBE commitment on the Goal Certification form must fulfill the goal indicated in this RFP.
Certification Regarding Lobbying

Federal money will be used to pay for all or part of the work under the Contract, therefore the responder must complete the attached Certification Regarding Lobbying and submit is as part of its proposal.

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion

Mn/DOT cannot, at this time, determine whether or not any federal funds might be used to pay for any part of the Contract, therefore responders must certify the following, as required by the Compliance Supplement to OMB Circular A-133, Compliance Supplement (found at http://www.whitehouse.gov/omb/circulars/a133/a133.html):

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -- Lower Tier Covered Transactions

Instructions for Certification:

By signing and submitting this proposal, the prospective lower tier participant is providing the certification set out below.

1. The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in addition to other remedies available to the Federal Government, the department or agency with which this transaction originated may pursue available remedies, including suspension and/or debarment.
2. The prospective lower tier participant will provide immediate written notice to the person to which this proposal is submitted if at any time the prospective lower tier participant learns that its certification was erroneous when submitted or had become erroneous by reason of changed circumstances.

3. The terms covered transaction, debarred, suspended, ineligible, lower tier covered transaction, participant, person, primary covered transaction, principal, proposal, and voluntarily excluded, as used in this clause, have the meaning set out in the Definitions and Coverages sections of rules implementing Executive Order 12549. You may contact the person to which this proposal is submitted for assistance in obtaining a copy of those regulations.
4. The prospective lower tier participant agrees by submitting this response that, should the proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is proposed for debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency with which this transaction originated.

5. The prospective lower tier participant further agrees by submitting this proposal that it will include this clause titled “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--Lower Tier Covered Transaction,” without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.
6. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not proposed for debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded from covered transactions, unless it knows that the certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its principals. Each participant may, but is not required to, check the List of Parties Excluded from Federal Procurement and Nonprocurement Programs.

7. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.
8. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction with a person who is proposed for debarment under 48 C.F.R. 9, subpart 9.4, suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available to the federal government, the department or agency with which this transaction originated may pursue available remedies, including suspension and/or debarment.

9. The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.
10. Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective participant shall attach an explanation to this proposal.

Affirmative Action Data

For all Contracts estimated to be in excess of $100,000.00, responders are required to complete the attached “Affirmative Action Certification” page and include it with the response.

Sample Contract

You should be aware of Mn/DOT’s standard Contract terms and conditions in preparing your response. A sample State of Minnesota Professional/Technical Contract is attached for your reference. Much of the language reflected in the Contract is required by statute. If you take exception to any of the terms, conditions or language in the Contract, you must indicate in your response to this RFP; certain exceptions may result in your response being disqualified from further review and evaluation. Only those exceptions indicated in your response to this RFP will be available for discussion or negotiation.
Insurance Requirements
1. Insurance Certificates and Continuity of Coverage Required. The successful responder must provide a certificate of insurance showing that they have each type of insurance coverage and limits required under this Contract. The certificate must be filed with Mn/DOT’s Authorized Representative within 30 days of execution of this Contract. Each policy and Certificate of Insurance must contain a 30 day notice of cancellation, nonrenewal or changes in coverage or limits to all named and additional insured. The successful responder must maintain such insurance in full force and effect throughout the term of this Contract.
2. Required Insurance. The following insurance coverages are required:
a. Workers’ Compensation Insurance: Except as provided below, the successful responder will be required to provide Workers’ Compensation insurance for all its employees and, in case any work is subcontracted, will require its subcontractor(s) to provide Workers’ Compensation insurance in accordance with the statutory requirements of the State of Minnesota, including Coverage B, Employer’s Liability.  Insurance minimum amounts are as follows:

$100,000.00 – Bodily Injury by Disease per employee


$500,000.00 – Bodily Injury by Disease aggregate

$100,000.00 – Bodily Injury by Accident

If Minnesota law exempts the successful responder from Workers’ Compensation insurance requirements, or if such responder has no employees in the State of Minnesota, they will be required to provide a written statement, signed by an authorized representative, indicating the qualifying exemption.

b. Commercial General Liability Insurance: The successful responder will be required to maintain insurance protecting it from claims for damages for bodily injury, including sickness or disease, death and for care and loss of services as well as from claims for property damage, including loss of use which may arise from operations under the Contract whether the operations are by it or by a subcontractor or by anyone directly or indirectly employed by the successful responder pursuant to the Contract. Insurance minimum amounts are as follows:

$2,000,000.00 – per occurrence


$2,000,000.00 – annual aggregate


$2,000,000.00 – annual aggregate – Products/Completed Operations

The following coverages must be included:


Premises and Operations Bodily Injury and Property Damage


Personal and Advertising Injury


Blanket Contractual Liability

Products and Completed Operations Liability

State of Minnesota named as an Additional Insured

c. Commercial Automobile Liability Insurance: The successful responder will be required to maintain insurance protecting the responder from claims for damages for bodily injury as well as from claims for property damage resulting from the ownership, operation, maintenance or use of all owned, hired, and non-owned autos which may arise from operations under the Contract, and in case any work is subcontracted the responder must require the subcontractor to provide Commercial Automobile Liability. Insurance minimum amounts are as follows:

$2,000,000.00 – per occurrence Combined Single limit for Bodily Injury and Property Damage

In addition, the following coverages should be included:

Owned, Hired and Non-owned Automobile

State of Minnesota named as an Additional Insured

d. Professional/Technical, Errors and Omissions, and/or Miscellaneous Liability Insurance. The successful responder will be required to carry the following minimum amounts:
$2,000,000.00 – per claim or event

$2,000,000.00 – annual aggregate

Any deductible will be the sole responsibility of the successful responder and may not exceed $50,000.00 without the written approval of Mn/DOT.
The retroactive or prior acts date of such coverage will not be after the effective date of the Contract.

This policy must provide coverage for all claims the successful responder may become legally obligated to pay resulting from any actual or alleged negligent act, error or omission related to the successful responder’s professional services required under the Contract, and include an extended reporting period provision of a minimum of five years if commercially available, otherwise a minimum of three years, following completion of the work.

e. Additional Insurance Conditions:
i. The successful responder’s policy(ies) must be primary insurance to any other valid and collectible insurance available to the State of Minnesota with respect to any claim arising out of the Contract;
ii. The successful responder’s policy(ies) will provide the State of Minnesota with 30 days advance notice of cancellation, nonrenewal or reduction in limits of coverage or other material change;
iii. The successful responder will be responsible for payment of Contract related insurance premiums and deductibles;
iv. The successful responder will be required to include legal defense fees in addition to its liability policy limits, with the exception of section d above; and
v. The successful responder must obtain insurance policies from an insurance company having an “AM BEST” rating of A- (minus); Financial Size Category (FSC) VII or better and authorized to do business in the State of Minnesota.
vi. An Umbrella or Excess Liability insurance policy may be used to supplement Contractor’s policy limits to satisfy the full policy limits required by the Contract.
3. Right to Terminate. Mn/DOT will reserve the right to immediately terminate the Contract if the successful responder is not in compliance with the insurance requirements and retains all rights to pursue any legal remedies against the successful responder. All insurance policies must be open to inspection by Mn/DOT and copies of policies must be submitted to Mn/DOT’s Contract Administrator upon written request.
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STATE OF MINNESOTA

LOCATION OF SERVICE DISCLOSURE AND CERTIFICATION

LOCATION OF SERVICE DISCLOSURE



Check all that apply:




 FORMCHECKBOX 

The services to be performed under the anticipated contract as specified in our proposal will be performed ENTIRELY within the State of Minnesota




 FORMCHECKBOX 

The services to be performed under the anticipated contract as specified in our proposal entail work ENTIRELY within another state within the United States.




 FORMCHECKBOX 

The services to be performed under the anticipated contract as specified in our proposal will be performed in part within Minnesota and in part within another state within the United States.




 FORMCHECKBOX 

The services to be performed under the anticipated contract as specified in our proposal DO involve work outside the United States.  Below (or attached) is a description of:

· The identity of the company (identify if subcontractor) performing services outside the United States;

· The location where services under the contract will be performed; and
· The percentage of work (in dollars) as compared to the whole that will be conducted in each identified foreign location.

CERTIFICATION

By signing this statement, I certify that the information provided above is accurate and that the location where services have been indicated to be performed will not change during the course of the contract without prior, written approval from the State of Minnesota.

Name of Company: ______________________________________________________________________

Authorized Signature: ____________________________________________________________________

Printed Name: __________________________________________________________________________

Title: _________________________________________________________________________________

Date: ______________________________________

Telephone Number: __________________________

STATE OF MINNESOTA


AFFIDAVIT OF NONCOLLUSION
I swear (or affirm) under the penalty of perjury:

1.
That I am the Responder (if the Responder is an individual), a partner in the company (if the Responder is a partnership), or an officer or employee of the responding corporation having authority to sign on its behalf (if the Responder is a corporation);

2.
That the attached proposal submitted in response to the ________________________ Request for Proposals has been arrived at by the Responder independently and has been submitted without collusion with and without any agreement, understanding or planned common course of action with, any other Responder of materials, supplies, equipment or services described in the Request for Proposal, designed to limit fair and open competition;

3.
That the contents of the proposal have not been communicated by the Responder or its employees or agents to any person not an employee or agent of the Responder and will not be communicated to any such persons prior to the official opening of the proposals; and

4.
That I am fully informed regarding the accuracy of the statements made in this affidavit.

Responder’s Firm Name:___________________________________________                                                        

Authorized Signature: _____________________________________________

Date: __________________

Subscribed and sworn to me this ________ day of ___________

____________________________________________________

____

Notary Public







My commission expires: _________

CONFLICT OF INTEREST CHECKLIST AND DISCLOSURE FORM

Purpose of this Checklist. This checklist is provided to assist proposers in screening for potential organizational conflicts of interest. The checklist is for the internal use of proposers and does not need to be submitted to Mn/DOT, however, the Disclosure of Potential Conflict of Interest form should be submitted in a separate envelope along with your proposal.

Definition of “Proposer”.  As used herein, the word “Proposer” includes both the prime contractor and all proposed subcontractors.

Checklist is Not Exclusive.  Please note that this checklist serves as a guide only, and that there may be additional potential conflict situations not covered by this checklist. If a proposer determines a potential conflict of interest exists that is not covered by this checklist, that potential conflict must still be disclosed.

Use of the Disclosure Form.  A proposer must complete the attached disclosure form and submit it with their Proposal (or separately as directed by Mn/DOT for projects not awarded through a competitive solicitation). If a proposer determines a potential conflict of interest exists, it must disclose the potential conflict to Mn/DOT; however, such a disclosure will not necessarily disqualify a proposer from being awarded a Contract. To avoid any unfair “taint” of the selection process, the disclosure form should be provided separate from the bound proposal, and it will not be provided to selection committee members. Mn/DOT Contract Management personnel will review the disclosure and the appropriateness of the proposed mitigation measures to determine if the proposer may be awarded the contract notwithstanding the potential conflict. Mn/DOT Contract Management personnel may consult with Mn/DOT’s Project Manager and Department of Administration personnel. By statute, resolution of conflict of interest issues is ultimately at the sole discretion of the Commissioner of Administration.

Material Representation. The proposer is required to submit the attached disclosure form either declaring, to the best of its knowledge and belief, either that no potential conflict exists, or identifying potential conflicts and proposing remedial measures to ameliorate such conflict. The proposer must also update conflict information if such information changes after the submission of the proposal. Information provided on the form will constitute a material representation as to the award of this Contract. Mn/DOT reserves the right to cancel or amend the resulting contract if the successful proposer failed to disclose a potential conflict, which it knew or should have known about, or if the proposer provided information on the disclosure form that is materially false or misleading.

Approach to Reviewing Potential Conflicts. Mn/DOT recognizes that proposer’s must maintain business relations with other public and private sector entities in order to continue as viable businesses. Mn/DOT will take this reality into account as it evaluates the appropriateness of proposed measures to mitigate potential conflicts. It is not Mn/DOT’s intent to disqualify proposers based merely on the existence of a business relationship with another entity, but rather only when such relationship causes a conflict that potentially impairs the proposer’s ability to provide objective advice to Mn/DOT. Mn/DOT would seek to disqualify proposers only in those cases where a potential conflict cannot be adequately mitigated. Nevertheless, Mn/DOT must follow statutory guidance on Organizational Conflicts of Interest.

Statutory Guidance. Minnesota Statutes §16C.02, subd. 10 (a) places limits on state agencies ability to contract with entities having an “Organizational Conflict of Interest”. For purposes of this checklist and disclosure requirement, the term “Vendor” includes “Proposer” as defined above. Pursuant to such statute, “Organizational Conflict of Interest” means that because of existing or planned activities or because of relationships with other persons: (1) the vendor is unable or potentially unable to render impartial assistance or advice to the state; (2) the vendor’s objectivity in performing the contract work is or might otherwise be impaired; or (3) the vendor has an unfair advantage.

Additional Guidance for Professionals Licensed by the Minnesota Board of Engineering. The Minnesota Board of Engineering has established conflict of interest rules applicable to those professionals licensed by the Board (see Minnesota Rules part 1805.0300) Subpart 1 of the rule provides “A licensee shall avoid accepting a commission where duty to the client or the public would conflict with the personal interest of the licensee or the interest of another client. Prior to accepting such employment the licensee shall disclose to a prospective client such facts as may give rise to a conflict of interest”.

An organizational conflict of interest may exist in any of the following cases:

· The proposer, or its principals, own real property in a location where there may be a positive or adverse impact on the value of such property based on the recommendations, designs, appraisals, or other deliverables required by this Contract.

· The proposer is providing services to another governmental or private entity and the proposer knows or has reason to believe, that entity’s interests are, or may be, adverse to the state’s interests with respect to the specific project covered by this contract. Comment: the mere existence of a business relationship with another entity would not ordinarily need to be disclosed. Rather, this focuses on the nature of services commissioned by the other entity. For example, it would not be appropriate to propose on a Mn/DOT project if a local government has also retained the proposer for the purpose of persuading Mn/DOT to stop or alter the project plans.

· The Contract is for right-of-way acquisition services or related services (e.g. geotechnical exploration) and the proposer has an existing business relationship with a governmental or private entity that owns property to be acquired pursuant to the Contract.

· The proposer is providing real estate or design services to a private entity, including but not limited to developers, whom the proposer knows or has good reason to believe, own or are planning to purchase property affected by the project covered by this Contract, when the value or potential uses of such property may be affected by the proposer’s performance of work pursuant to this Contract. “Property affected by the project” includes property that is in, adjacent to, or in reasonable proximity to current or potential right-of-way for the project. The value or potential uses of the private entity’s property may be affected by the proposer’s work pursuant to the Contract when such work involves providing recommendations for right-of-way acquisition, access control, and the design or location of frontage roads and interchanges. Comment: this provision does not presume proposers know or have a duty to inquire as to all of the business objectives of their clients. Rather, it seeks the disclosure of information regarding cases where the proposer has reason to believe that its performance of work under this contract may materially affect the value or viability of a project it is performing for the other entity.

· The proposer has a business arrangement with a current Mn/DOT employee or immediate family member of such employee, including promised future employment of such person, or a subcontracting arrangement with such person, when such arrangement is contingent on the proposer being awarded this Contract. This item does not apply to pre-existing employment of current or former Mn/DOT employees, or their immediate family members. Comment: this provision is not intended to supercede any Mn/DOT policies applicable to its own employees accepting outside employment. This provision is intended to focus on identifying situations where promises of employment have been made contingent on the outcome of this particular procurement. It is intended to avoid a situation where a proposer may have unfair access to “inside” information.

· The proposer has, in previous work for the state, been given access to “data” relevant to this procurement or this project that is classified as “private” or “nonpublic” under the Minnesota Government Data Practices Act, and such data potentially provides the proposer with an unfair advantage in preparing a proposal for this project. Comment: this provision will not, for example, necessarily disqualify a proposer who performed some preliminary work from obtaining a final design Contract, especially when the results of such previous work are public data available to all other proposers. Rather, it attempts to avoid an “unfair advantage” when such information cannot be provided to other potential proposers. Definitions of “government data”, “public data”, “non-public data” and “private data” can be found in Minnesota Statutes Chapter 13.

· The proposer has, in previous work for the state, helped create the “ground rules” for this solicitation by performing work such as: writing this solicitation, or preparing evaluation criteria or evaluation guides for this solicitation.

· The proposer, or any of its principals, because of any current or planned business arrangement, investment interest, or ownership interest in any other business, may be unable to provide objective advice to the state.

DISCLOSURE OF POTENTIAL CONFLICT OF INTEREST

Having had the opportunity to review the Organizational Conflict of Interest Checklist, the proposer hereby indicates that it has, to the best of its knowledge and belief:

____
Determined that no potential organizational conflict of interest exists.

____
Determined a potential organizational conflict of interest as follows:

Describe nature of potential conflict:

Describe measures proposed to mitigate the potential conflict:













________
Signature




        



Date

If a potential conflict has been identified, please provide name and phone number for a contact person authorized to discuss this disclosure form with Mn/DOT contract personnel.












______________
Name









Phone
State of Minnesota — Immigration Status Certification

By order of the Governor (Governor’s Executive Order 08-01), vendors and subcontractors MUST certify compliance with the Immigration Reform and Control Act of 1986 (8 U.S.C. 1101 et seq.) and certify use of the E-Verify system established by the Department of Homeland Security.

E-Verify program information can be found at http://www.dhs.gov/ximgtn/programs.

If any response to a solicitation is or could be in excess of $50,000.00, vendors and subcontractors must certify compliance with items 1 and 2 below. In addition, prior to the delivery of the product or initiation of services, vendors MUST obtain this certification from all subcontractors who will participate in the performance of the Contract. All subcontractor certifications must be kept on file with the Contract vendor and made available to the state upon request.

	1. The company shown below is in compliance with the Immigration Reform and Control Act of 1986 in relation to all employees performing work in the United States and does not knowingly employ persons in violation of the United States immigration laws. The company shown below will obtain this certification from all subcontractors who will participate in the performance of this Contract and maintain subcontractor certifications for inspection by the state if such inspection is requested; and

2. By the date of the delivery of the product and/or performance of services, the company shown below will have implemented or will be in the process of implementing the E-Verify program for all newly hired employees in the United States who will perform work on behalf of the State of Minnesota.

I certify that the company shown below is in compliance with items 1 and 2 above and that I am authorized to sign on its behalf.

Name of Company: ______________________________________
Date: ________________________________
Authorized Signature: ____________________________________
Telephone Number: ____________________
Printed Name: ___________________________________________     Title: ________________________________



If the Contract vendor and/or the subcontractors are not in compliance with the Immigration Reform and Control Act, or knowingly employ persons in violation of the United States immigration laws, or have not begun or implemented the E-Verify program for all newly hired employees in support of the Contract, the state reserves the right to determine what action it may take. This action could include, but would not be limited to cancellation of the Contract, and/or suspending or debarring the Contract vendor from state purchasing.

For assistance with the E-Verify Program

Contact the National Customer Service Center (NCSC) at 1-800-375-5283 (TTY 1-800-767-1833).

For assistance with this form, contact:

Mail:

112 Administration Building, 50 Sherburne Avenue, St. Paul, Minnesota 55155

E-Mail:

MMDHelp.Line@state.mn.us
Telephone:
651-296-2600

Persons with a hearing or speech disability may contact us by dialing 711 or 1-800-627-3529

CERTIFICATION REGARDING LOBBYING

For State of Minnesota Contracts and Grants over $100,000

The undersigned certifies, to the best of his or her knowledge and belief that:

(1)
No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of any agency, a member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(2)
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, A Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, Disclosure Form to Report Lobbying in accordance with its instructions.

(3) 
The undersigned shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

__________________________________________

Organization Name

__________________________________________

Name and Title of Official Signing for Organization

By: _______________________________________

Signature of Official

__________________________________________

Date

STATE OF MINNESOTA – AFFIRMATIVE ACTION CERTIFICATION 

If your response to this solicitation is or could be in excess of $100,000.00, complete the information requested below to determine whether you are subject to the Minnesota Human Rights Act (Minnesota Statutes 363A.36) certification requirement, and to provide documentation of compliance if necessary. It is your sole responsibility to provide this information and—if required—to apply for Human Rights certification prior to the due date and time of the bid or proposal and to obtain Human Rights certification prior to the execution of the contract.  The State of Minnesota is under no obligation to delay proceeding with a contract until a company receives Human Rights certification.

BOX A – For companies which have employed more than 40 full-time employees within Minnesota on any single working day during the previous 12 months. All other companies proceed to BOX B.

Your response will be rejected unless your business:


Has a current Certification of Compliance issued by the Minnesota Department of Human Rights (MDHR)

      -or-


Has submitted an affirmative action plan to the MDHR, which the Department received prior to the date and time the responses are due.

Check one of the following statements if you have employed more than 40 full-time employees in Minnesota on any single working day during the previous 12 months:

(
We have a current Certificate of Compliance issued by the MDHR. Proceed to Box C. Include a copy of you Certification with your response

(
We do not have a current Certificate of Compliance; However, we submitted an Affirmative Action Plan to the MDHR for approval, which the Department received on ___________________________(date). If the date is the same as the response due date, indicate the time your plan was received: _________________(time). Proceed to Box C.

(
We do not have a Certification of Compliance, nor has the MDHR received an Affirmative Action Plan from our company. We acknowledge that our response will be rejected. Proceed to Box C. Contact the MDHR for assistance. (See below for contact information)

Please note: Certificates of Compliance must be issued by the MDHR. Affirmative Action Plans must be approved by the Federal government, a county or a municipality must still be received, reviewed and approved by the MDHR before a Certification can be issued.

BOX B – For those companies not described in BOX A
Check below

· We have not employed more than 40 full-time employees on any single working day in Minnesota within the previous 12 months. Proceed to BOX C.
BOX C – For all companies
By signing this statement, you certify that the information provided is accurate and that you are authorized to sign on behalf of the responder. You also certify that you are in compliance with federal affirmative action requirements that may apply to your company. (These requirements are generally triggered only by participating as a prime or subcontractor on federal projects or contracts. Contractors are alerted to these requirements by the federal government.)

Name of Company: 
  Date 


Authorized Signature: 
  Telephone number: 


Printed Name: 
  Title: 


For assistance with this form, contact:

	Minnesota Department of Human Rights, Compliance Services Section

	Mail:
	190 East 5th St., Suite 700 St. Paul, MN  55101
	TC Metro:
	(651) 296-5663
	Toll Free: 
	800-657-3704

	Web:
	www.humanrights.state.mn.us
	Fax: 
	(651) 296-9042
	TTY:
	(651) 296-1283

	Email:
	employerinfo@therightsplace.net
	
	
	
	


SAMPLE CONTRACT
STATE OF MINNESOTA

PROFESSIONAL AND TECHNICAL SERVICES CONTRACT

Federal Project Number: _____________

State Project Number (SP): ____________
Trunk Highway Number (TH): ______
Project Identification: _______________________________________________________________
This Contract is between the State of Minnesota acting through its Commissioner of Transportation (“State”) and [Insert the legal name of the Contractor], [Corporation, Partnership or Sole Proprietorship], Address: [Insert the address of the Contractor] (“Contractor”).

Recitals

1. Under Minnesota Statutes §15.061, State is authorized to engage such assistance as deemed necessary.

2. State is in need of [Provide an introduction on services being performed.]

3. Contractor represents that it is duly qualified and agrees to perform all services described in this Contract to the satisfaction of State.

Contract Special Terms

Article 1
Term of Contract; Survival of Terms; Incorporation of Exhibits:

1.1 Effective Date:
This Contract will be effective the date that all required signatures are obtained by State, pursuant to Minnesota Statutes Section §16C.05, subdivision 2.

1.2 Expiration Date:
This Contract will expire on [Insert Date], or the date that all obligations have been fulfilled and all deliverables have been approved by State, which ever occurs first.

1.3 Survival of Terms:
All clauses which impose obligations continuing in their nature and which must survive in order to give effect to their meaning will survive the expiration or termination of this Contract, including, without limitation, the following clauses: 11. Governing Law, Jurisdiction and Venue; Aids to Interpretation; Referenced Standards; 20. Audits and Inspections; 21. Government Data Practices and Intellectual Property; 23. Standard of Care; Liability for Work; 24. Deliverable Standards; 31. Data Disclosure; and 34. Publicity and Endorsements.
1.4 Exhibits:
Exhibits A through _ are attached and incorporated into this Contract.







[DELETE THIS CLAUSE AND “INCORPORATION OF EXHIBITS” FROM ARTICLE TITLE IF NOT USING EXHIBITS.]

Article 2 
Scope of Work: 

2.1 The services to be provided for under this Contract by Contractor are as follows [GIVE A BRIEF DESCRIPTION OF THE SERVICES]:

2.2 See Exhibit _ for additional information.

2.3 Deliverables are defined as the work product created or supplied by the Contractor pursuant to the terms of this Contract. The brief summary of the deliverables of this Contract are as follows:


Items
Date Due







A detailed list should specify in which format the State wants the deliverables (i.e. disk, hard copy, number of copies, etc.)

2.4 See Exhibit _ for the details on the deliverables to be provided by Contractor. [Give a full, detailed description of the deliverables to be completed by the Contractor, including dates due, in Exhibit _.]

2.5 State’s Project Manager has the authority to update and adjust all project schedules when necessary at progress meetings within the terms of the Contract.

Article 3 
Items Provided and Completed by the State: 

3.1 After authorizing Contractor to begin work, State will furnish any data or material in it’s possession relating to the project that may be of use to Contractor in performing the work.
3.2 All such data furnished to Contractor, will remain the property of State and will be promptly returned upon State’s request or upon the expiration or termination of this Contract.

3.3 Contractor will analyze all such data furnished by State. If Contractor finds any such data to be incorrect or incomplete, Contractor will bring the facts to the attention of State before proceeding with the part of the project affected. State will investigate the matter, and if it finds that such data is incorrect or incomplete, it will promptly determine a method for furnishing corrected data.  Delay in furnishing data will not be considered justification for an adjustment in compensation.

3.4 See Exhibit _ for a detailed listing of responsibilities to be completed by State.

[SELECT CORRECT FORM OF ARTICLE 4 FROM THE FOLLOWING FOR USE WITH COST PLUS, LUMP SUM, OR UNIT RATE CONTRACT.]

Article 4 
Consideration of Payment: (Cost Plus)

4.1 Contractor will be paid on a Cost Plus Fixed Fee (profit) basis as follows:

Direct Labor Costs:


$

Overhead Rate Costs:


$

Fixed Fee Costs:


$

Direct Expense Costs:


$

Subcontractor(s) Costs:


$

4.2 Contractor will be reimbursed for travel and subsistence expenses in the same manner and in no greater amount than provided in the current “Minnesota Department of Transportation Travel Regulations”. Contractor will not be reimbursed for travel and subsistence expenses incurred outside the State of Minnesota unless it has received prior written approval from State for such out of state travel. State of Minnesota will be considered the home base for determining whether travel is “out of state”. See Exhibit _ for the current Minnesota Department of Transportation Reimbursement Rates for Travel Expenses.
4.3 If federally funded, insert: Federal funding applies to this Contract, see the General Terms for applicable controls.

4.4 The overhead rate of XXX.XX % [For all work except Drilling, overhead rates are not to exceed 160%. Contact Audit to determine Contractor’s most recent Audited Overhead Rate] of direct Salary Costs will be used on a provisional basis determined by Mn/DOT’s Office of Audit and will not exceed 160%. [Drilling rates are NOT capped at 160%, and should be determined by Audit]

4.5 Fixed fee has been calculated using a percentage of Direct Labor plus Overhead.  In the event Direct Labor plus Overhead is less than originally budgeted, the Fixed Fee may be adjusted such that it does not exceed more than two percent of the original percentage and does not exceed fifteen percent of Direct Labor plus Overhead.

4.6 Allowable direct costs include project specific costs listed in Exhibit _. Any other direct costs not listed in Exhibit _ must be approved, in writing, by the State’s Authorized Representative prior to incurring costs.

4.7 See Exhibit _ for Budget Details on Contractor and its Subcontractor(s).

4.8 State’s total obligation for all compensation and reimbursements to Contractor will not exceed $______________.

Article 4 
Consideration of Payment: (Unit Rate) 

4.1 Contractor will be paid on a Unit Rate basis as follows:

Direct Labor Costs:


$

Direct Expense Costs:


$

Subcontractor(s) Costs:


$

4.2 Contractor will be reimbursed for travel and subsistence expenses in the same manner and in no greater amount than provided in the current “Minnesota Department of Transportation Travel Regulations”. Contractor will not be reimbursed for travel and subsistence expenses incurred outside the State of Minnesota unless it has received prior written approval from State for such out of state travel. State of Minnesota will be considered the home base for determining whether travel is “out of state”. See Exhibit _ for the current Minnesota Department of Transportation Reimbursement Rates for Travel Expenses.
4.3 If federally funded, insert: Federal funding applies to this Contract, see the General Terms for applicable controls.

4.4 Allowable direct costs include project specific costs listed in Exhibit _. Any other direct costs not listed in Exhibit _ must be approved, in writing, by State’s Authorized Representative prior to incurring costs.

4.5 See Exhibit _ for Budget Details on Contractor and its Subcontractor(s).

4.6 State’s total obligation for all compensation and reimbursements to Contractor will not exceed $________________.

Article 4 
Consideration of Payment: (Fixed Hourly Rate) 

4.1 Contractor will be paid on a Fixed Hourly Rate basis as follows: 

Labor Rate Costs:*


$

Direct Expense Costs:


$

Subcontractor(s) Costs:


$

* Labor Rate includes direct labor, overhead and profit

4.2 Contractor will be reimbursed for travel and subsistence expenses in the same manner and in no greater amount than provided in the current “Minnesota Department of Transportation Travel Regulations”. Contractor will not be reimbursed for travel and subsistence expenses incurred outside the State of Minnesota unless it has received prior written approval from State for such out of state travel. State of Minnesota will be considered the home base for determining whether travel is “out of state”. See Exhibit _ for the current Minnesota Department of Transportation Reimbursement Rates for Travel Expenses.
4.3 If federally funded, insert: Federal funding applies to this Contract, see the General Terms for applicable controls.

4.4 Allowable direct costs include project specific costs listed in Exhibit _. Any other direct costs not listed in Exhibit _ must be approved, in writing, by State’s Authorized Representative prior to incurring costs.

4.5 See Exhibit _ for Budget Details on Contractor and its Subcontractor(s).

4.6 State’s total obligation for all compensation and reimbursements to Contractor will not exceed $__________________.

Article 4 
Consideration of Payment: (Lump Sum) 

4.1 Contractor will be paid on a Lump Sum basis as follows: 

Total Contract Amount:


$

4.2 If federally funded, insert: Federal funding applies to this Contract, see the General Terms for applicable controls.

4.3 State’s total obligation for all compensation and reimbursements to Contractor will be $___________________.

Article 5 
Terms of Payment:

5.1 Contractor will use the format set forth in Exhibit _ when submitting Invoices.

5.2 Contractor will submit the monthly progress report set forth in Exhibit _ showing the progress of work in work hours according to the tasks listed in Article 2 Scope of Work.

5.3 Payment Liquidation: Contractor will submit invoices for payment in accordance with the following schedule: [Choose the appropriate method of payment liquidation 1. One-Time Payment upon acceptance of final deliverable; 2. Deliverable Schedule Payments; or 3. On a Monthly Basis.]

Article 6 
Contractor’s Project Team:

6.1 Contractor’s Project Manager will be:

Name/Title:


Address:


Phone:



Fax:



E-Mail:



If Contractor’s Project Manager changes at any time during this Contract, Contractor will be responsible to follow conditions laid out within Article 16 of the General Terms.

6.2 See Exhibit _ for a full listing of key personnel as defined in Article 12 of the General Terms.

Article 7 
State’s Authorized Representative and Project Manager:

7.1 State’s Authorized Representative will be: 

Name/Title:


Address:


Phone:



Fax:



E-Mail:



State’s Authorized Representative, or his/her successor, has the responsibility to monitor Contractor’s performance and the authority to accept the services provided under this Contract. If the services are satisfactory, State’s Authorized Representative will certify acceptance on each invoice submitted for payment.

7.2 State’s Project Manager will be: 

Name/Title:


Address:


Phone:



Fax:



E-Mail:



State’s Project Manager, or his/her successor, has the responsibility to monitor Contractor’s performance and progress. State’s Project Manager will sign progress reports, review billing statements, make recommendations to State’s Authorized Representative for acceptance of Contractor’s goods or services and make recommendations to State’s Authorized Representative for certification for payment of each Invoice submitted for payment.

Article 8 
Modification of the General Terms:

8.1 Article 18.3 is deleted, as authorized by Minnesota Statutes §16C.08, subdivision 5(b) for professional services as defined in Minnesota Statutes §326.02 to §326.15.

Article 9
Additional Provisions:

9.1 Immigration Status Certification

9.1.1 Pursuant to the Governor’s Executive Order 08-01, if this Contract, including any extension options, is or could be in excess of $50,000.00, Contractor certifies that it and its subcontractor(s):

9.1.1.1 Comply with the Immigration Reform and Control Act of 1986 (U.S.C. 1101 et. seq.) in relation to all employees performing work in the United States and do not knowingly employ persons in violation of the United States’ immigrations laws; and

9.1.1.2 By the date of the performance of services under this Contract, Contractor and its subcontractor(s) have implemented or are in the process of implementing the E-Verify program for all newly hired employees in the United States who will perform work on behalf of the State of Minnesota.

9.1.2 Contractor will obtain certifications of compliance with this section from all subcontractor(s) who will participate in the performance of this Contract. Subcontractor certifications will be maintained by Contractor and made available to State upon request. If Contractor or its subcontractor(s) are not in compliance with 9.1.1.1 or 9.1.1.2 above or have not begun or implemented the E-Verify program for all newly hired employees performing work under this Contract, State reserves the right to determine what action it may take, including, but not limited to, canceling the Contract and/or suspending or debarring the Contractor from state purchasing.
9.1.3 Discrimination Prohibited by Minnesota Statutes §181.59
9.1.3.1 Contractor will comply with the provisions of Minnesota Statutes § 181.59 which requires that Every Contract for or on behalf of the State of Minnesota, or any county, city, town, township, school, school district or any other district in the state, for materials, supplies or construction will contain provisions by which Contractor agrees: 1) That, in the hiring of common or skilled labor for the performance of any work under any Contract, or any subcontract, no Contractor, material supplier or vendor, will, by reason of race, creed or color, discriminate against the person or persons who are citizens of the United States or resident aliens who are qualified and available to perform the work to which the employment relates; 2) That no Contractor, material supplier, or vendor, will, in any manner, discriminate against, or intimidate, or prevent the employment of any person or persons identified in clause of this section, or on being hired, prevent or conspire to prevent, the person or persons from the performance of work under any Contract on account of race, creed or color; 3) That a violation of this section is a misdemeanor; and 4) That this Contract may be canceled or terminated by the State of Minnesota, or any county, city, town, township, school, school district or any other person authorized to grant Contracts for employment, and all money due, or to become due under the Contract, may be forfeited for a second or any subsequent violation of the terms or conditions of this Contract.

9.2 IS FOR CONTRACTS FUNDED ALL OR IN PART BY AMERICAN RECOVERY AND REINVESTMENT ACT (ARRA) INCLUDE (Delete if not needed):

9.2
American Recovery and Reinvestment Act (ARRA) Requirements

9.2.1
This Contract is funded all or in part by the ARRA. Contractor and its subcontractors will be required to complete monthly employment reports as set forth in Exhibit _. Information will include the number of employees, total hours for employees and total wages for employees. The report must be submitted no later than the 10th day of each month. Contractor must have a DUNS number which is a unique nine-digit number issued by Dun & Bradstreet. Contractor will be required to be current with the monthly report before invoices are processed and paid. The costs of providing the required report will be incidental to the Contract as a whole.

9.2.2
Section 902 of the ARRA of 2009 provides the United States Comptroller General and his representatives with the authority to: 

9.2.2.1 Examine any records of Contractor, or any of its subcontractors, or any State or local agency administering such Contract, that directly pertain to, and involve transactions relating to, the Contract or subcontract; and

9.2.2.2 Interview any officer or employee of Contractor or any of its subcontractors, or of any State or local government agency administering the contract, regarding such transactions.

9.2.3
Accordingly, the Comptroller General and his representatives will have the authority and rights as provided under Section 902 of the ARRA with respect to this Contract, which is funded with funds made available under the ARRA. Section 902 further states that nothing in this section may be interpreted to limit or restrict in any way any existing authority of the Comptroller General.

9.2.4
Section 1515(a) of the ARRA provides authority for any representatives of the Inspector General to examine any records or interview any employee or officers working on to this Contract. Representatives of the inspector general have the authority to examine any record and interview any employee or officer of Contractor, its subcontractors or other firms working on this Contract. Section 1515(b) further provides that nothing in this section may be interpreted to limit or restrict in any way any existing authority of an inspector general.

Add any additional contract information here. If this Contract will be funded with FTA funds, additional provisions will need to be added – Contact Consultant Services.

NOTE: Known or Suspected Hazardous Materials: If Contractor will be working at a project site, or if samples will be given to them, be sure to disclose whether the presence of contaminants in the sample or at the site is known or suspected. This is important because Contractor may have the right to terminate the Contract if we fail to disclose this. 
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General Terms

Article  10
Effect of General Terms; Order of Precedence

10.1 This Contract consists of the “Special Terms”, these “General Terms” and any other attachments or documents incorporated herein.

10.2 The provisions of these General Terms will be enforceable unless they are specifically modified, in writing, by the Special Terms of this Contract.

10.3 To the extent of any inconsistencies between the Special Terms and these General Terms, the Special Terms will control. Minnesota law supersedes any of the Special Terms or General Terms set forth in this Contract.

Article  11
Governing Law, Jurisdiction and Venue; Aids to Interpretation; Referenced Standards

11.1 Minnesota law governs the validity, interpretation and enforcement of this Contract. Venue for all legal proceedings arising out of this Contract, or its breach, will be in the applicable state or federal court with competent jurisdiction in Ramsey County, Minnesota.

11.2 In this Contract, where appropriate: the singular includes the plural and vice versa; references to statutes or regulations include all statutory or regulatory provisions consolidating, amending or replacing the statute or regulation referred to; the words “including,” “included,” “includes” and “include” are deemed to be followed by the words “without limitation”; the word “shall” means “is required to”; unless otherwise indicated, references to sections, appendices and exhibits are to the document which contains such references; words such as “herein,” “hereof” and “hereunder” refer to this entire Contract and not to any particular provision or section; words not otherwise defined that have well-known technical engineering or construction industry meanings are used in accordance with such recognized meanings; references to persons include their respective permitted successors and, in the case of governmental persons, persons succeeding to their respective functions and capacities; and words of any gender used herein include each other gender where appropriate. Unless otherwise specified, lists contained in the Special Terms of this Contract defining the project or work will not be deemed all-inclusive. Contractor further acknowledges and agrees that it had the opportunity to review this Contract with legal counsel.

11.3 Except as otherwise specified in the Special Terms of this Contract, work specified by the number, symbol or title of any standard established by reference to a described publication affecting any portion of the project will comply with the latest edition or revision thereof and amendments and supplements thereto in effect on the date that Contractor signs this Contract.

Article  12
Contractor’s Key Personnel

12.1 Contractor’s key personnel specified by name and title in the Special Terms will be considered essential to the work being performed.

12.2 If, for any reason, substitution of a key person becomes necessary, Contractor must provide two weeks’ advance written notification of the substitution to State’s Authorized Representative, if possible. The written notification must include the proposed successor’s name and a resume of his/her qualifications. State’s Authorized Representative will have the right to reject the proposed successor based upon reasonable grounds.

Article 13 
Assignment

13.1 Contractor may not assign any rights or obligations under this Contract unless such assignment is approved by State’s Authorized Representative and documented in a written assignment agreement. An assignment will not be effective until the assignment agreement is fully executed.

13.2 Unless otherwise specified in the written assignment agreement, State’s approval of such assignment will not relieve Contractor from the primary responsibility for performance of the services and delivery of the goods specified in this Contract.

Article 14
Subcontracts 

14.1 If Contractor is authorized by State to use, or uses, any subcontractors, Contractor will be responsible for coordinating and managing the work of such subcontractors. The use of subcontractors does not relieve Contractor from its obligation to perform the services specified in this Contract.

14.2 Contractor’s subcontracts must contain all appropriate terms and conditions of this Contract, including Articles 1, 2, 4, 5 and 6 of the Special Terms and Article 20 of the General Terms of this Contract as they apply to the subcontractor.

14.3 Contractor must, in accordance with Minnesota Statutes §16A.1245, pay subcontractors within 10 days of receiving payment from the state for undisputed services provided by subcontractors. Contractor must also pay interest, at the rate of 1.5% per month or any part of a month, to subcontractors on any undisputed amount not paid on time. The minimum monthly interest payment on a balance of $100.00 or less is $10.00.

14.4 Contractor must require subcontractors’ invoices to follow the same format and contain the same information as set forth in Article 19.

14.5 Contractor must submit a copy of all subcontracts exceeding $10,000.00 to State’s Authorized Representative no later than 30 calendar days after executing the subcontract and prior to beginning work under the subcontract. Upon request by State, a copy of any executed subcontract under $10,000.00 must be sent to State’s Authorized Representative.

Article 15
Schedule Adjustments 

15.1 For delays encountered that are beyond Contractor’s control, such as a force majeure event, and upon written request from Contractor, State’s Authorized Representative will negotiate an adjustment to the project schedule set forth in the Special Terms of this Contract. A “force majeure event” is an event beyond Contractor’s reasonable control, including, but not limited to, unusually severe weather, fire, floods, other acts of God, labor disputes and acts of war or terrorism. Contractor will use all reasonable efforts to minimize the duration and consequences of any delay resulting from a force majeure event and will give State prompt notice of the occurrence of such event.

15.2 It will be Contractor’s responsibility to promptly notify, in writing, State’s Project Manager and Authorized Representative if the project will not be completed as scheduled for any reason other than the delays described in Article 15.1. State’s Project Manager will have the authority to adjust the schedule, in writing, within the term of Contract.

15.3 The Expiration Date of this Contract can only be extended by a written Amendment to this Contract. The duration of this Contract cannot exceed five years.

Article 16
Amendments, Change Orders, Merger and Waiver

16.1 To be effective, any Amendment to this Contract must be in writing and must be executed and approved by the same representatives who executed and approved the original Contract, or their successors in office.

16.2 Amendments to this Contract will be considered only for unforeseen services that were not included in the initial Scope of Work or for additional services that are considered essential and are within the general Scope of Work in this Contract. Contractor’s claims for extra costs due to extra work will be disallowed unless the extra work has been approved by State’s Authorized Representative and evidenced by an executed Amendment to this Contract.

16.3 A Change Order must be in writing and approved by both parties to be effective. Change Orders may be used to provide clarification of the Scope of Work or other Contract terms, to make interim schedule adjustments not affecting the expiration date, or to provide other minor directives. Change Orders must be consistent with the basic purpose of this Contract and with the general Scope of Work identified in the Special Terms. Changes in the Total Contract Amount or Contract Expiration Date are not permitted in a Change Order.

16.4 This Contract, including all incorporated items, contains all prior negotiations and agreements between Contractor and State. No other understanding regarding the subject matter of this Contract, whether written or oral, may be used to bind either party.

16.5 Failure of a party to enforce any provision of this Contract will not constitute, or be construed as, a waiver of such provision or of the right to subsequently enforce such provision.

Article  17
Terms of Payment

17.1 State will pay Contractor for services performed and goods delivered in conformance with the requirements of this Contract. Compensation will be in accordance with the Special Terms, Article 4 “Consideration of Payment”.

17.2 If it appears at any time that Contractor might exceed the Total Contract Amount stated in the Special Terms of this Contract, Contractor must promptly notify State’s Authorized Representative in writing. State will not pay Contractor for work performed in excess of the Total Contract Amount without a written, fully executed, Amendment to this Contract. Any work performed beyond that which is provided for in this Contract without a prior written Amendment signed by State, will be deemed voluntary and Contractor will not be entitled to compensation for the extra work.

17.3 Contractor may make a claim for extra costs incurred because of any instruction, latent condition, order of a governmental authority or other condition or occurrence that was not reasonably foreseeable. Latent conditions are conditions not anticipated by the Special Terms of this Contract. Contractor must provide written notice of claim for extra costs to State as soon as it becomes aware of the facts, conditions or occurrences giving rise to such claim and in no event later than 30 calendar days thereafter. State may refuse any claim made without a written notice. State’s Authorized Representative will have the sole authority to determine whether any claimed extra costs are reasonable under the circumstances and whether State will approve the extra costs. If State determines that such a claim is valid, in whole or in part, the parties will cooperate to promptly negotiate an equitable amendment. Any work performed under an amendment to this Contract that has not been properly approved and executed by the parties will be performed at Contractor’s own risk.

17.4 State will not pay overtime rates for any overtime worked by Contractor or a subcontractor unless State’s Authorized Representative has specifically authorized overtime, in writing. When State’s Authorized Representative has authorized overtime work, overtime premium pay will be reimbursed as a direct cost for the overtime portion of the hourly rate and is not eligible for overhead costs or profit.

17.5 If authorized in the Special Terms, Contractor will be reimbursed for travel and subsistence expenses actually and necessarily incurred to perform this Contract. Such travel and subsistence expenses will not exceed the amount defined in the Special Terms, and will be reimbursed  in the same manner and in no greater amount than provided in the current “Minnesota Department of Transportation Travel Regulations”. Contractor will not be reimbursed for travel and subsistence expenses incurred outside the state of Minnesota unless it has received prior written approval from State for such out of state travel or unless such travel has been authorized by the Special Terms of this Contract. The state of Minnesota will be considered the home base for determining whether travel is “out of state”.

17.6 The final payment due Contractor will be based on actual acceptable costs as determined by an audit conducted by State. The audit will be conducted using the Cost Principles and Procedures set forth in the Federal Acquisition Regulations, 48 Code of Federal Regulations Section 31, as modified by state policies and procedures. Based upon final audit, the final payment to Contractor may exceed the Total Contract Amount without amending this Contract. State will pay the final payment due Contractor within 30 days of completion of the audit.

Article  18
Conditions of Payment

18.1 All services and goods provided by Contractor pursuant to this Contract must be in accordance with Article 24.1.

18.2 State will notify Contractor of any defective work and offer Contractor the opportunity to correct it within a reasonable amount of time. Contractor will not receive payment for work determined by State’s Authorized Representative to be defective or performed in violation of federal, state or local laws, ordinances, rules, or regulations until and unless Contractor has made the necessary corrections. Contractor will not receive additional compensation for rework performed to correct its defective work. Contractor must include hours spent on rework/correction on itemized invoices, but will invoice such hours at a rate of zero dollars per hour.

18.3 Retainage: Pursuant to Minnesota Statutes Section §16C.08, subdivision 5(b),  no more than 90 percent of the compensation due under this Contract may be paid until the final product(s) of this Contract have been reviewed by the Commissioner of the Minnesota Department of Transportation or the Commissioner’s designee. The balance due and owing will be paid when (1) the Commissioner or the Commissioner’s designee determines that Contractor has fulfilled all the terms of this Contract; and (2) any necessary final audit has been completed.

18.4 Subject to the provisions of Article 21.2.5, all services and goods covered by progress payments made by State will become the sole property of State. This provision must not be construed as relieving Contractor from its sole responsibility for all work and deliverables upon which payments have been made or from the responsibility to correct any defective work. State’s tender of progress payments will not be construed as waiving State’s right to require the fulfillment of all of the terms of this Contract.

18.5 Nothing in this Contract must be construed in any way to operate to relieve Contractor from its obligation to complete the services and deliver any goods described in this Contract for a sum not to exceed that set forth in the Special Terms.

Article  19
Procedure for Payment

19.1 State will promptly pay all valid obligations under this Contract as required by Minnesota Statutes §16A.124. State will make undisputed payments no later than 30 days after receiving Contractor’s invoices and progress reports for services performed. If an invoice is incorrect, defective or otherwise improper, State will notify Contractor within 10 days of discovering the error. After State receives the corrected invoice, State will pay Contractor within 30 days of receipt of such invoice.

19.2 Contractor must submit invoices for payment either monthly or as otherwise stipulated in the Special Terms of this Contract. Invoices must be in the form prescribed by State. Contractor must send the original of each invoice, progress report and required supporting documentation, for review and payment, to State’s Consultant Services Section at:




Minnesota Department of Transportation




Consultant Services Section, Mail Stop 680




395 John Ireland Boulevard




St. Paul, Minnesota 55155-1899

Contractor must also send a copy of each invoice, progress report and required supporting documentation to State’s Authorized Representative and Project Manager. Invoices will not be considered “received” within the meaning of Minnesota Statutes §16A.124 until the original documents are received by State’s Consultant Services Section. Invoices must identify the cost for the services performed and goods delivered for the billing period and must satisfy the requirements listed below:

19.2.1 Each invoice must contain the following information: State’s Contract Number, Contractor’s invoice number (sequentially numbered), Contractor’s billing and remittance address, if different from business address, and Contractor’s original signature attesting that the invoiced services and costs are new and that no previous charge for those services and goods has been included in any prior invoice.

19.2.2 Direct nonsalary costs allocable to the work under this Contract, as specified in the Special Terms of this Contract, must be itemized and supported with invoices or billing documents to show that such costs are properly allocable to the work. Direct nonsalary costs are any costs that are not the salaried costs directly related to the work of Contractor. Supporting documentation must be provided in a manner that corresponds to each direct cost.

19.2.3 Except for Lump Sum Contracts, Contractor must provide, upon request of State’s Authorized Representative, the following supporting documentation:

19.2.3.1 Direct salary costs of employees’ time directly chargeable for the services performed under this Contract. This must include a payroll cost breakdown identifying the name of the employee, classification, actual rate of pay, hours worked and total payment for each invoice period; and

19.2.3.2 Signed time sheets or payroll cost breakdown for each employee listing dates and hours worked. Computer generated printouts of labor costs for the project must contain the project number, each employee’s name, hourly rate, regular and overtime hours and the dollar amount charged to the project for each pay period.

Article  20
Audits and Inspections

20.1 Contractor’s books, records, documents and accounting procedures and practices relevant to this Contract are subject to examination by State’s Auditors and the State Auditor or Legislative Auditor, as appropriate, for six years from State’s final payment under this Contract.

20.2 Authorized representatives of State (and the Federal Highway Administration, if federal funds are involved) have the right to inspect Contractor’s work under this Contract, whenever such representatives, in their sole discretion, deem such inspections necessary. Unless otherwise agreed by the parties, such inspections will be conducted during regular working hours.

20.3 Work Effort Audits:

20.3.1 State may conduct work effort audits for the various work tasks described in the Scope of Work. Completed work tasks will be randomly selected for Audit. Audits will include work effort reviews and effort level analysis to determine the reasonableness of the hours charged.

20.3.2 Contractor must maintain work effort progress reports showing work tasks, hours worked on the task by the various personnel assigned to this work and work effort performed by subcontractors assigned to the tasks. The progress report must be in the format as described in the Special Terms of this Contract.

Article  21
Government Data Practices and Intellectual Property

21.1 Government Data Practices. Contractor and State must comply with the Minnesota Government Data Practices Act, Minnesota Statutes Chapter 13, as it applies to all data provided by State under this Contract, and as it applies to all data created, collected, received, stored, used, maintained or disseminated by Contractor under this Contract. The civil remedies of Minnesota Statutes Section §13.08 apply to the release of the data governed by the Minnesota Government Data Practices Act by either Contractor or the State.

21.1.1 If Contractor receives a request to release the data referred to in this Clause, Contractor              must immediately notify State. State will give Contractor instructions concerning the release of the data to the requesting party before the data is released.

21.2 Intellectual Property Rights
21.2.1 Intellectual Property Rights of State. State owns all rights, title and interest in all of the intellectual property rights, including copyrights, patents, trade secrets, trademarks and service marks in the Works and Documents created and paid for under this Contract. Works means all inventions, improvements, discoveries (whether or not patentable), databases, computer programs, reports, notes, studies, photographs, negatives, designs, drawings, specifications, materials, tapes and disks conceived, reduced to practice, created or originated by Contractor, its employees, agents and subcontractors, either individually or jointly with others in the performance of this Contract. Works includes “Documents”. Documents are the originals of any databases, computer programs, reports, notes, studies, photographs, negatives, designs, drawings, specifications, materials, tapes, disks or other materials, whether in tangible or electronic forms, prepared by Contractor, its employees, agents or subcontractors, in the performance of this Contract. The Documents will be the exclusive property of State and Contractor must immediately return all such Documents to State upon completion or cancellation of this Contract. To the extent possible, those Works eligible for copyright protection under the United States Copyright Act will be deemed to be “works made for hire”. Contractor assigns all right, title and interest it may have in the Works and the Documents to State. Contractor must, at the request of State, execute all papers and perform all other acts necessary to transfer or record State’s ownership interest in the Works and Documents.

21.2.2 Intellectual Property Rights of Contractor. Contractor retains title and interest in all of its standard details, plans, specifications and engineering computation documents (“Previously Created Works and Documents”), whether in written or electronic form, which have been incorporated into the Works and Documents, but which were developed by Contractor independent of this Contract. Contractor issues to State a royalty-free, nonexclusive and irrevocable license to use the Previously Created Works and Documents.

21.2.3 Notification. Whenever Contractor reasonably believes it, or its employees or subcontractors, has made an invention, improvement or discovery (whether or not patentable) in the performance of this Contract, and has or actually or constructively reduced it to practice, Contractor will immediately give State’s Authorized Representative written notice thereof and must promptly furnish State’s Authorized Representative with complete information and/or disclosure thereon.

21.2.4 Representation. Contractor must perform all acts and take all steps necessary to ensure that all intellectual property rights in the Works and Documents created and paid for under this Contract are the sole property of State and that neither Contractor nor its employees, agents or subcontractors retain any interest in and to the Works and Documents created and paid for under this Contract, except that Contractor need not obtain patents, copyrights or trademarks. Contractor represents that the Works and Documents created and paid for under this Contract do not and will not infringe upon any intellectual property rights of other persons or entities. Contractor will indemnify; defend, to the extent permitted by the Attorney General; and hold harmless State, at Contractor’s expense, from any action or claim brought against State to the extent that it is based on a claim that all or part of the Works or Documents created and paid for under this Contract infringe upon the intellectual property rights of others. Contractor will be responsible for payment of any and all such claims, demands, obligations, liabilities, costs and damages including but not limited to reasonable attorney fees. If such a claim or action arises, or in Contractor’s or State’s opinion is likely to arise, Contractor must, at State’s discretion, either procure for State the right or license to use the intellectual property rights at issue or replace or modify the allegedly infringing Works or Documents created and paid for under this Contract as necessary and appropriate to obviate the infringement claim. This remedy of State will be in addition to and not exclusive of other remedies provided by law. This Article does not apply to Contractor’s Previously Created Works and Documents as described in Article 21.2.2.

21.2.5 State’s Reuse of Works and Documents. If the Works and Documents created and paid for under this Contract are engineering plans, specifications or recommendations requiring the certification of a licensed professional engineer, State acknowledges that such plans, specifications and recommendations have been created solely for the specific project covered by this Contract and may not be suitable for reuse on other projects. There shall be no restriction on reuse of the Works and Documents created and paid for under this Contract, but reuse without the written verification or adaptation by Contractor shall be done at State’s sole risk and without liability to Contractor.

21.3 Delivery of Documents. The originals of non-electronic deliverables required under this Contract must be relinquished to State:

21.3.1 Upon written notice of completion or termination of this Contract;

21.3.2 Upon written notification by State; or

21.3.3 Upon final payment by State to Contractor for this Contract.

Article  22
Quality Assurance and Quality Control

22.1 Contractor must have a Quality Assurance and Quality Control (QA/QC) Plan. After executing this Contract, Contractor must promptly provide a QA/QC Plan to State’s Authorized Representative for acceptance. Contractor must adhere to the accepted QA/QC Plan in performing its work under this Contract. Contractor’s accepted QA/QC Plan is incorporated into this Contract by reference. Each deliverable submitted to State must include Contractor’s written certification that the deliverable was developed in compliance with the QA/QC Plan. State may terminate this Contract for Contractor’s failure to follow the QA/QC Plan for this Contract.

Article 23
Standard of Care; Liability for Work

23.1 In the performance of its professional services, Contractor will use that degree of care, knowledge and skill ordinarily exercised by other reputable professionals in the field under like circumstances within the State of Minnesota.

23.2 Contractor will be responsible for any damages incurred as a result of its failure to comply with the standard of care or other failure to comply with Contract requirements, and for any loss or cost to repair or remedy such non-compliance.

23.3 Contractor will not be liable for special, incidental, consequential or punitive damages, including but not limited to those arising from delay, loss of use, loss of profits or revenue, loss of financing commitments or fees or the cost of capital. State acknowledges its duty to mitigate damages.

Article  24
Deliverable Standards

24.1 Any services or goods provided by Contractor pursuant to this Contract, which do not meet the requirements of this Article 24.1, will be considered defective work. All services and goods provided by Contractor pursuant to this Contract must be in accordance with the following:

24.1.1 The requirements and specifications set forth in the Special Terms of this Contract; 

24.1.2 The required standard of care;

24.1.3 Applicable state and federal standards, specifications, policies and practices; and

24.1.4 Applicable federal, state, and local laws, ordinances, rules and regulations. 

24.2 State has the authority to reject services and goods that do not meet the requirements of Article 24.

24.3 Contractor will perform its duties as expeditiously as is consistent with professional care and skill and the orderly progress of the project. If Contractor fails to substantially perform its duties by the time fixed for the completion of the work, State may immediately terminate this Contract. Neither party will be held responsible for delay or failure to perform when such delay or failure is due to a “force majeure event” as defined in Article 15, and the notice required by Article 15 is provided.

24.4 Acceptance of services and goods by State is not a waiver of any provision of this Contract and does not relieve Contractor of the responsibility for correcting a subsequently- discovered failure to conform to the requirements of Article 24.

24.5 Contractor will be responsible for promptly making such revisions, repairs or corrections to its work as are necessary to meet the requirements of Article 24. Such revisions, repairs and corrections will be made without additional compensation.

24.6 It is understood by the parties that State will rely on the professional performance and ability of Contractor. Any examination by State or the Federal Highway Administration, or any acceptance or use of the work product of Contractor, will not be considered to be a full and comprehensive examination and will not be considered an approval of the work product of Contractor which would relieve Contractor from any liability or expense that could be connected with Contractor’s sole responsibility for the propriety and integrity of the professional work to be accomplished by Contractor pursuant to this Contract.

24.7 Contractor must confer with State at any time during construction or any phase of work performed by others based on deliverables provided by Contractor, when necessary for the purpose of interpreting or clarifying such deliverables. Contractor must give immediate attention to these requests so there will be minimal delay to the construction or other work as referenced.

24.8 If State determines that additional field or office work may be required due to Contractor’s failure to comply with the standards set forth in Article 24, then Contractor will be required to perform such additional work as may be necessary to bring the work into compliance with such standards. Contractor must prepare any and all plans or data needed to correct its deliverables without additional compensation, even though Contractor may already have received final payment. Contractor must give immediate attention to these changes so there will be minimal delay to the construction or other work as referenced.

24.9 State will notify Contractor of any request for interpretation, clarification or correction. Notification may be in writing, or by telephone and confirmed in writing. Contractor will respond to such notice within three business days and will promptly perform the necessary services to minimize any delays to State. Contractor may be required to make a field review of the project site, as defined in the Special Terms of this Contract, if directed by State’s Authorized Representative, and Contractor may be required to send personnel to the appropriate State district office as part of performing the necessary services.

24.10 The foregoing notwithstanding, the parties understand and agree that Contractor must rely on documents, drawings, specifications and studies provided to Contractor by State and others on its behalf in making its opinions of conformity to specifications and standards. Contractor will not be entitled to rely on such documents, drawings or specifications that Contractor knows to be incorrect or incomplete, unless it has first brought such concerns to the attention of State and has been directed to proceed notwithstanding such concerns.

Article  25
Indemnity

25.1 Contractor must indemnify, save and hold State, its agents and employees harmless from any and all claims or causes of action, including reasonable attorney’s fees incurred by State, resulting from the negligent act or omission of Contractor, or any entity for which the Contractor is legally responsible, in the performance of this Contract. This clause will not be construed to bar any legal remedies Contractor may have for State’s failure to fulfill its obligations pursuant to this Contract.

Article  26
Insurance

26.1 Contractor must provide a certificate of insurance showing that Contractor has each type of insurance coverage and limits required under this Contract. The certificate must be filed with State’s Authorized Representative within 30 days of execution of this Contract, and prior to commencement of any work under this Contract. Each policy and Certificate of Insurance must contain a 30 day notice of cancellation, nonrenewal or changes in coverage or limits to all named and additional insured.

26.2 Contractor must maintain and furnish satisfactory evidence of the following insurance policies:

26.2.1 Commercial General Liability Insurance, providing coverage for claims for damages for bodily injury, including sickness or disease, death and for care and loss of services as well as from claims for property damage including loss of use which may arise from work performed under this Contract, whether such operations be by Contractor or by a subcontractor or by anyone directly or indirectly employed under this Contract. Unless otherwise specified within this Contract, Contractor’s insurance minimum limits are as follows:





$2,000,000.00 - per occurrence





$2,000,000.00 - annual aggregate




In addition, the following coverages are required:





Bodily Injury and Property Damage





Products and Completed Operations Liability





Blanket Contractual Liability




Name State as an Additional Insured

26.2.2 Commercial Automobile Liability Insurance, providing coverage for claims for damages for bodily injury, including sickness or disease, death and for care and loss of services, as well as from claims for property damage including loss of use which may arise from use of an automobile under this Contract, whether such use of an automobile is by Contractor or by subcontractor or by anyone directly or indirectly employed under this Contract. Unless otherwise specified within this Contract, Contractor insurance minimum limits are as follows:

$2,000,000.00 - per occurrence Combined Single limit for Bodily Injury and Property Damage




In addition, the following coverages are required:





Owned, Hired and Non-owned

26.2.3 Watercraft Liability Insurance, when necessary to use watercraft for the performance of the                                                                                                                                                     Contractor’s services under the terms of this Contract, either by Contractor or any subcontractor, and if excluded by commercial general liability coverage, watercraft liability with a minimum limit of $2,000,000.00 Combined Single Limit for Bodily Injury and Property Damage, including Protection & Indemnity where applicable. Coverage will apply to owned, non-owned and hired watercraft.

26.2.4 Aircraft Liability Insurance, when necessary to use aircraft for the performance of Contractor’s services under the terms of this Contract, either by Contractor or a subcontractor, aircraft liability with a minimum limit of $5,000,000.00 Combined Single Limit for Bodily Injury and Property Damage, including Passenger Liability. Coverage will apply to owned, non-owned and hired aircraft. The policy will provide 30 days notice of cancellation to State. State, all approving parties and all of their officers, agents and employees will be named as additional insured’s.

26.2.5 Professional/Technical, Errors and Omissions and/or Miscellaneous Liability Insurance, providing coverage for all claims Contractor is legally obligated to pay resulting from any actual or alleged negligent act, error or omission related Contractor’s professional services performed under this Contract. Unless otherwise specified within this Contract, Contractor’s professional liability insurance minimum limits are as follows:





$2,000,000.00 - per claim





$2,000,000.00 - annual aggregate

On request, Contractor must allow State to view reviewed or audited financial statements signed by a Certified Public Accountant which provides evidence that Contractor has adequate assets to cover any deductible that applies to this policy. State will treat such financial statements as non-public data to the extent permitted by the Minnesota Government Data Practices Act. The retroactive of prior acts date of coverage must not be later than the effective date of this Contract and Contractor must maintain such coverage for a period of at least three years following the completion of work. If such insurance is discontinued, then extended reporting period coverage must be purchased to fulfill this requirement.

26.2.6 Railroad Protective Liability Insurance, for work on railroad property, coverage in accordance with Minnesota Department of Transportation, Specification 1708.2 (2005 Edition, including any subsequent changes or modifications to this specification) if such coverage is excluded from the insurance required by 26.2.1.

26.3 Contractor must:

26.3.1 Include legal defense fees in addition to its liability policy limits, with the exception of 26.2.5 above; and

26.3.2 Obtain insurance policies from an insurance company who has an “AM BEST” rating of “A minus”, a Financial Size Category VII or better and is authorized to do business in the state of Minnesota.

26.4 An Umbrella or Excess Liability insurance policy may be used to supplement Contractor’s policy limits to satisfy the full policy limits required by this Contract.

26.5 State reserves the right to immediately suspend this Contract if Contractor is not in compliance with the insurance requirements and retains all rights to pursue any legal remedies against Contractor. If State suspends this Contract for Contractor’s noncompliance with the insurance requirements, Contractor will have 10 days from its receipt of notice of the suspension to cure the noncompliance. If Contractor does not cure its noncompliance with the insurance requirements within 10 days, State may immediately rescind this Contract. All insurance policies must be open to inspection by State, and copies of policies must be submitted to State’s Authorized Representative upon written request.

Article  27
Independent Contractor; Workers’ Compensation

27.1 Any and all employees of Contractor, including its subcontractors, or other persons while engaged in the performance of any work or services required by Contractor under this Contract, will not be considered employees of State. Any and all claims that may arise under the Workers’ Compensation Act of Minnesota on behalf of said employees, or other persons while so engaged, and any and all claims made by any third party under the Workers’ Compensation Act of Minnesota as a consequence of any act or omission on the part of Contractor’s employees, or other person while so engaged on any of the work or services to be rendered, will in no way be the obligation or responsibility of State.

27.2 Prior to commencing work under this Contract, Contractor must present evidence, acceptable to State, that Contractor is either in compliance with the requirements of Minnesota Statutes Section §176.182, or is exempt from such requirements. If claiming exemption from such requirements, Contractor must state the specific basis on which it claims exemption. Contractor will provide Workers’ Compensation insurance for all Contractor employees and, in case any work is subcontracted, Contractor will require the subcontractor to provide Workers’ Compensation insurance in accordance with the statutory requirements of state of Minnesota, including Coverage B, Employer’s Liability, at limits not less than $100,000.00 bodily injury by disease per employee; $500,000.00 bodily injury by disease aggregate; and $100,000.00 bodily injury by accident. Evidence of subcontractor’s insurance must be filed with Contractor.

Article  28
Compliance with Licenses, Permits and Other Regulations

28.1 Contractor must procure all licenses, permits or other rights necessary to fulfill its obligations under this Contract in compliance with applicable federal and state laws.

Article 29
Affirmative Action

29.1 For Contracts in excess of $100,000.00, Contractor certifies that it is either  in compliance with or exempt from the requirements of Minnesota Statutes Section §363A.36.

29.2 Contractor certifies that it is an equal opportunity employer and complies with Title VI of the Civil Rights Act of 1964, and the President’s Executive Order Number 11246 as amended by Executive Order Number 11375. Accordingly, 49 Code of Federal Regulations Section 21 through Appendix C and 23 Code of Federal Regulations Section Part 200 will be applicable.

29.3 If Contractor had more than 40 full-time employees within the State of Minnesota on a single working day during the previous twelve months Contractor must comply with the following Affirmative Action requirements for disabled workers:
29.3.1 Contractor must not discriminate against any employee or applicant for employment because of physical or mental disability in regard to any position for which the employee or applicant for employment is qualified. Contractor agrees to take affirmative action to employ, advance in employment and otherwise treat qualified disabled persons without discrimination based upon their physical or mental disability in all employment practices such as the following: Employment, upgrading, demotion or transfer, recruitment, advertising, layoff or termination, rates of pay or other forms of compensation and selection for training, including apprenticeship.

29.3.2 Contractor will comply with the rules and relevant orders of the Minnesota Department of Human Rights issued pursuant to the Minnesota Human Rights Act.

29.3.3 In the event of Contractor’s noncompliance with the requirements of this clause, actions for noncompliance may be taken in accordance may be taken in accordance with Minnesota Statutes Section §363A.36 and the rules of relevant orders of the Minnesota Department of Human Rights issued pursuant to the Minnesota Human Rights Act.

29.3.4 Contractor will post in conspicuous places, available to employees and applicants for employment, notices in a form to be prescribed by the commissioner of the Minnesota Department of Human Rights. Such notices must state Contractor’s obligation under the law to take affirmative action to employ and advance in employment qualified disabled employees and applicants for employment and the rights of applicants and employees.

29.3.5 Contractor must notify each labor union or representative of workers with which it has a collective bargaining agreement or other Contract understanding, that Contractor is bound by the terms of Minnesota Statutes Section §363A.36 or the Minnesota Human Rights Act and is committed to take affirmative action to employ and advance in employment physically and mentally disabled persons.

Article  30
Federal Clauses

30.1 If Federal Funds are involved with this Contract, the following additional conditions apply:

30.1.1 Federal reimbursement will be limited to the Federal share of costs which are allowable under the Federal cost principles contained in the Federal Acquisition Regulation, Contract Cost Principles and Procedures, 48 Code of Federal Regulations Section 31.

30.1.2 Contractor warrants and represents that State and the Federal Highway Administration will have a royalty-free, nonexclusive and irrevocable license to reproduce, publish or otherwise use for federal, state or local government purposes, any patentable subject matter or copyrightable materials developed, or any rights of copyright to which State has purchased ownership, under this Contract, but such warranty and representation is subject to the provisions of Article 23. When applicable, the patent rights provisions of 48 Code of Federal Regulations Section 27 will apply to this Contract regarding rights to inventions.  Such provisions are incorporated by reference and must be incorporated in all subcontracts by reference.

30.1.3 Federal-Aid Contracts: Contractor acknowledges that by signing this Contract, it certifies to the best of its knowledge and belief:

30.1.3.1 That no Federal appropriated funds have been paid or will be paid, by or on behalf of Contractor, to any person for influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress in connection with the awarding of any Federal contract or the making, extension, continuation, renewal, amendment or modification of any Federal grant, loan or cooperative agreement.

30.1.3.2 That if any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress an officer or employee of Congress or an employee of a Member of Congress in connection with this Federal contract, grant, loan or cooperative agreement, Contractor must complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying”, in accordance with its instructions.

30.1.3.3 That this certification is a material representation of fact upon which reliance was placed when this transaction was made or entered. Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31 United States Code Section 1352. Any person who fails to file the required certification will be subject to a civil penalty.

30.1.3.4 That it must require that the language of this certification be included in all lower tier subcontracts, which exceed $100,000.00 and that all such subcontractors must certify and disclose accordingly.

30.1.4 Contractor must comply with applicable standards, orders or requirements issued under Section 306 of the Clean Air Act, 42 United States Code Section 7606; Section 508 of the Clean Water Act, 33 United States Code Section 1368; Executive Order Number 11738; and all applicable regulations promulgated by the United States Environmental Protection Agency.

Article 31
Data Disclosure

31.1 Pursuant to Minnesota Statutes Section §270C.65, Contractor consents to disclosure of its social security number, federal employer tax identification number and Minnesota tax identification number to federal and state tax agencies and state personnel involved in the payment of state obligations. These identification numbers may be used in the enforcement of federal and state tax laws which could result in action requiring Contractor to file state tax returns and pay delinquent state tax liabilities, if any.

Article 32
Printing, Paper Stock, and Ink Requirements

32.1 If this Contract results in reports or documents paid for by State, Contractor must comply with Minnesota Statutes Sections §16B.121 and §16B.122, for the purchase of printing, paper stock and printing ink.

Article 33
Officials Not to Benefit

33.1 Contractor must obtain State’s written consent prior to employing any professional or technical personnel to provide or assist Contractor in providing, services under this Contract when the personnel are or have been employed by State at any time during the time period of this Contract. This Article 33 does not apply to employees who have retired from State service during the time period of this Contract.

33.2 Contractor warrants that it has not employed or retained any company or person, other than a bona fide employee working solely for Contractor, to solicit or secure this Contract and that Contractor has not paid or agreed to pay any company or person, other than a bona fide employee working for Contractor, any fee, commissions, percentage, brokerage fee, gifts or any other consideration, contingent upon or resulting from the award of making of this Contract.

Article 34
Publicity and Endorsements

34.1 Contractor must obtain State’s approval prior to releasing any publicity regarding the subject matter of this Contract. Publicity includes, but is not limited to, notices, informational pamphlets, press releases, research, reports, signs and similar public notices prepared by or for Contractor or its employees or subcontractors. Publicity does not include notices of the Contract award or identification of the project in statements of qualifications or proposals made to government agencies.

34.2 Contractor must not claim that State endorses its products or services.

Article 35
Hazardous Materials

35.1 State will notify Contractor of any knowledge or suspicion of the presence of hazardous or dangerous materials at a site or in a sample provided to Contractor. State agrees to provide Contractor with information in its possession or control relating to contamination at the work site. Except where the Contract contemplates the presence of such materials, if Contractor observes or suspects the presence of contaminants not anticipated in the Special Terms of this Contract, Contractor may terminate its work without liability to State or to others and Contractor will be paid for the services it has provided.

35.2 Neither this Contract nor the providing of services will operate to make Contractor an owner, operator, generator, transporter, treater, storer or disposal facility within the meaning of the Resource Conservation Recovery Act, as amended, or within the meaning of any other law governing the handling, treatment, storage or disposal of hazardous materials.

Article 36
Safety

36.1 Contractor will provide a health and safety plan or program for its employees, but Contractor will not be responsible for another contractor, job or site health or safety unless Contractor accepts that duty in writing.

36.2 If Contractor is providing site testing and observation services, State will provide Contractor, at no cost to Contractor, with legal access to work areas to be observed or inspected by Contractor in accordance with the Contract documents, Occupational Safety and Health Administration standards and any other relevant safety requirements, unless Contractor accepts a duty to provide such safety measures in writing.
Article 37
Termination and Suspension

37.1 This Contract may be immediately terminated or suspended by State or the Commissioner of Administration, at any time, with or without cause, upon written notice to Contractor. In the event of such termination or suspension Contractor will be entitled to payment, determined on a pro rata basis, for services and goods performed or delivered, except for defective work. If such suspension is not lifted within 90 days from the notice of suspension, Contractor may terminate this Contract by providing State with a written notice of such termination.

37.2 In the event State cannot or does not obtain funding from the Minnesota Legislature, or funding cannot be continued at a level sufficient to allow for the purchasing of the services and goods contained herein, this Contract may be immediately terminated or suspended, at State’s option, by written notice of termination or suspension delivered in person, by mail or facsimile to Contractor at the address specified in this Contract. State will not be obligated to pay for any services and goods provided by Contractor after such notice of termination. If this Contract is suspended for lack of funding, State will not be obligated to pay for any services and goods provided by Contractor after the date of suspension unless or until such suspension is lifted. If such suspension is not lifted within 90 days of such notice of suspension, Contractor may terminate this Contract by providing State with a written notice of such termination.

Article  38
Disputes

38.1 State’s Authorized Representative will be the initial interpreter of the requirements of this Contract and will judge the acceptability of the work hereunder. Claims, disputes and other matters relating to the acceptability of the work will be referred in writing to State’s Authorized Representative, with a request for a formal decision to be rendered in writing within a reasonable time. Written notice of each such claim, dispute or other matter must be delivered by Contractor to State’s Authorized Representative within 30 days of the occurrence of the event giving rise to the claim, dispute or other matter. Written supporting data must be submitted to State’s Authorized Representative within 45 days of each such occurrence, unless State’s Authorized Representative allows an additional period of time to ascertain more accurate data. Contractor will continue to perform while any such claim or dispute is pending.

38.2 The rendering of a decision by State’s Authorized Representative will be a condition precedent to Contractor’s exercise of such rights and remedies as it may have under this Contract or at law in respect to any claim, dispute or other matter.
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