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PROJECT: Legal Aid Impact Evaluation Design Study

Objective

The Department of Justice (DOJ) requires services to develop an evaluation design, including a detailed methodological approach for an impact evaluation of the Legal Aid Program. Recent evaluations of the Program have tended to focus on program design and processes and as such, have not provided a complete picture of what the Legal Aid Program is achieving for Canadians. It is anticipated that the pre-evaluation planning work done through the design study will ensure that there is an appropriate strategy in place for assessing the Program’s impacts and results. 

There are several challenges associated with undertaking an impact evaluation of the Legal Aid Program. The rationale for this long-standing federal-provincial/territorial initiative could be seen as vague and largely based on the Program’s mere longevity, and data collection systems and the availability and quality of performance measurement data vary from one jurisdiction to the next. Additionally, the legal aid system in Canada is multi-faceted and involves both levels of government, along with independent service delivery agencies, each one with its own individual legal aid scheme, so structures, operations and eligibility requirements vary. 

The specific objectives of this project are to:

-    work with the jurisdictions and legal aid plans/delivery entities to develop a set of clear, consistent and measurable results-based objectives, outcomes and related performance indicators;
-    identify unique characteristics of legal aid delivery in each jurisdiction;
-    determine the availability and reliability of data collected by the Program, third parties, provinces and territories, and other federal departments/agencies (e.g. Statistics Canada) and how it might be used to provide information on the outcomes of the Legal Aid Program;
-    determine what new data can be collected to measure the Program’s impacts; and,
-    identify a practical, methodologically sound approach for measuring the impacts of the Legal Aid Program.



The design study will focus on those components of the legal aid system in Canada where the federal government, through the Department of Justice, makes direct and systematic financial contributions (i.e. criminal and Youth Criminal Justice legal aid services in the provinces, criminal and civil legal aid services in the territories, immigration and refugee legal aid services, Court-Ordered Counsel in Federal Prosecutions, and legal aid in Public Security and Anti-terrorism [PSAT] cases). Because the federal government contributes directly to these areas of legal aid, it must be in a position to monitor and assess the extent to which these components of the legal aid system effectively respond to the needs of its target groups, including; youth and economically disadvantaged adults accused of a crime (including charges laid under the Anti-terrorism Act and other public security legislation) and facing the risk of incarceration; economically disadvantaged immigrants and refugees; and persons charged with a federal offence who are ineligible for criminal legal aid service in their jurisdiction but who do not have the resources to pay for counsel. 


Background:

Legal Aid Program

Enforcement of criminal law is a matter of concurrent activity by the federal and provincial governments. A longstanding federal-provincial partnership has ensured coordination between federal criminal law-making powers and provincial responsibility for the administration of justice. Neither level of government is able to carry out its mandate without the cooperation and involvement of the other. Since the 1970’s, the federal government has been contributing to the costs of criminal legal aid in the provinces through contribution funding agreements, and to both criminal and civil legal aid in the territories through Access to Justice Service Agreements. 

The federal government, recognizing that federal legislation (e.g., Divorce Act, Immigration and Refugee Protection Act) is a major factor in the demand for civil legal aid, has contributed toward civil legal aid costs in the provinces for over 30 years, first through the Canada Assistance Plan and most recently through the Canada Social Transfer. As a result, the Legal Aid Program does not provide contribution funding for civil legal aid in the provinces, although as noted earlier, it does provide support for civil legal aid in the territories.

The Canadian model is that the provinces and territories deliver legal aid services and the federal government contributes to these costs to ensure that essential criminal legal aid services are available nationally, in order to fulfill the federal government’s general criminal justice responsibilities, to protect its capacity to prosecute offences and to make the justice system accessible to economically disadvantaged persons. Legal aid is delivered by 13 legal aid plans/delivery entities, one in each province and territory, created under the statutory authority of the province or territory. In providing legal aid services, each jurisdiction follows its own tariff schemes, policies and procedures. The main dimension along which the various provincial programs vary is in terms of whether they adhere to a staff model, a judicare model or a mixed model. The staff model uses salaried lawyers in the employ of the legal aid plan or contract legal aid clinics to provide legal services to clients. The judicare model relies on the members of the private bar to provide legal services to clients on a client-by-client fee-for service basis. The mixed model uses a combination of staff lawyers and private bar referrals to provide services to clients. Given this diversity, it is only in a loose sense that there exists a national 'system' of legal aid.

As an integral part of the contribution agreements, the federal, provincial and territorial governments work together on the Permanent Working Group (PWG), a forum for discussion about legal aid related policy issues. 

The Legal Aid Program is comprised of the following five components:
1.    Base funding for criminal and Youth Criminal Justice legal aid services in the provinces, as well as for criminal and civil legal aid services in the territories through the Access to Justice Services Agreements;
2.    Funding for Immigration and Refugee legal aid services;
3.    Funding for the management of Court-Ordered Counsel in Federal Prosecutions, primarily pursuant to the Controlled Drug and Substances Act;
4.    Funding for legal aid in Public Security and Anti-terrorism (PSAT) cases; and the
5.    FPT Permanent Working Group on Legal Aid, and related research and policy development activities.

1.    Criminal and Youth Criminal Justice Legal Aid 

Through legal aid contribution agreements, the Department of Justice manages contributions to the provinces for costs in providing criminal justice legal aid services for economically disadvantaged people accused of serious and/or complex criminal offences and facing the likelihood of incarceration and to youths charged under the Youth Criminal Justice Act. Federal contributions to the territories are managed by the Department of Justice’s Policy and Planning Directorate through the Access to Justice Services Agreements, integrating federal funding support for legal aid (criminal, youth criminal justice and civil), Aboriginal courtworker and public legal education and information services through a single agreement with each territory.

2.    Immigration and Refugee Legal Aid

Through legal aid contribution agreements, the federal government contributes funding to the provinces and territories for immigration and refugee (I&R) legal aid services. Currently, six jurisdictions provide I&R legal aid: Alberta, Quebec, Manitoba, British Columbia, Ontario and Newfoundland and Labrador. This funding supports these participating jurisdictions in their role to assist and represent immigrant and refugee claimants through the refugee determination process according to the legislative provisions of the Immigration and Refugee Protection Act (IRPA). 

3.    Court-Ordered Counsel in Federal Prosecutions 

Court-Ordered Counsel in Federal Prosecutions (COCFP) relates to instances where a court of competent jurisdiction orders the Attorney General of Canada to provide funded counsel. This is pursuant to Sections 7 and 11(b) of the Canadian Charter of Rights and Freedoms (Charter), which provides that an indigent person’s rights to a fair trial are infringed if the criminal charge is serious, involves complex legal issues and there is a likelihood of incarceration upon conviction. Where counsel is necessary to ensure a fair trial and the accused has neither the resources to pay for counsel nor has been found eligible for criminal legal aid service in their jurisdiction, a stay of proceedings will be entered until the appropriate authority provides counsel for the accused, at its own expense (R.v. Rowbotham, 1988). A COCFP relates primarily to Controlled Drugs and Substances Act (CDSA) prosecutions. Since the Federal Crown is the prosecuting authority in these matters, the court order is against the Federal Crown and the costs of providing funded counsel are the responsibility of the federal government. Therefore, no costs are covered by provinces. Contributions for COCFP cover one hundred per cent (100%) of the legal services (fees and disbursements) of counsel, plus a 15% administration fee. The provinces and territories agree to manage and administer these cases for which they can access resources dedicated for federal court-ordered counsel through the criminal legal aid agreements. This approach enables the Program to maximize efficiencies by using already established jurisdictional programs and legal aid rates. In instances where jurisdictions or their delivery entities do not accept to manage counsel for a COCFP, Justice Canada directly administers and manages the provision of legal counsel using Vote 1 resources exclusively. 

4.    Public Safety and Anti-terrorism (PSAT) cases

The federal government also provides contribution funding to jurisdictions or their legal aid plans, on a case-by-case basis through separate contribution agreements, for legal aid costs relating to (i) charges laid under the Anti-terrorism Act (C-36) or other public security and Anti-terrorism legislation enacted by Parliament; (ii) Security Certificates issued under the Immigration and Refugee Protection Act; and, (iii) proceedings under Extradition Act where the requesting state alleges the commission of a terrorist act. 

5.    FPT Permanent Working Group on Legal Aid

As part of the 1996-2001 criminal legal aid agreements, the Federal/Provincial/Territorial Permanent Working Group on Legal Aid (PWG) was created as a forum for, among other things, joint policy development in matters of shared interest. The resultant collaboration promotes the development and implementation of legal aid policy in Canada. The PWG comprises representatives from each provincial and territorial government and from the provincial legal aid delivery entity (called Plans, or in the case of the territories, the access-to-justice services delivery entity) responsible for the delivery of legal aid services in each jurisdiction. The PWG is accountable for its activities to the FPT Deputy Ministers Responsible for Justice.

Resources

Funding for criminal and youth criminal legal aid is $111.913M annually. In addition, there is $11.500M annually for Immigration and Refugee legal aid, which sunsets in 2011-12 when the Terms and Conditions of the Legal Aid Program expire; $1.650M for Court-Ordered Counsel in federal prosecutions, $2M annually for the provision of legal aid in Public Security and Anti-terrorism (PSAT) cases) and a total of $1.163M in Vote 1 funding for legal aid.

Description and scope of work:

The Successful Bidder will undertake the following activities:

4.1 Tasks, Activities, Milestones, Deliverables:

4.1.1 Description and Scope of Activities


a)    Initial Meeting – Within one week of the contract award date, the Successful Bidder will meet with the Evaluation Advisory Committee (consisting of approximately seven individuals including: the Project Authority (PA), Department of Justice officials from the Department of Justice Legal Aid and Policy Planning Directorates and several provincial/territorial representatives) to discuss project requirements, revised timelines (if required), expectations, and to confirm roles and responsibilities. The meeting will take place in Ottawa or via conference call. 

The Successful Bidder and the Evaluation Advisory Committee will also discuss and review the design study questions during the initial meeting. The initial list of design study questions is as follows:

a.    Are program documents clear and consistent in terms of defining:

- Needs?
- Program beneficiaries?
- Stakeholders?
- Program objectives?
- Program resources, activities, outputs and outcomes?

b.     What is the federal government hoping to achieve by investing, along with the provinces and territories in legal aid?

c.     Are the federal government’s objectives for legal aid similar to those of the provinces and territories? The legal aid plans?

d.    Which program objectives are the most important in terms of assessing program impacts?

e.    What are the information needs of the provinces/territories and legal aid plans?

f.    What changes are required to the current high-level program theory and evaluation strategy to ensure successful impact evaluation activities?

g.    What relevant data are available to assess the impacts of the Program? How are they entered/stored?
h.    To what extent is nationally comparable data available? What potential exists in terms of obtaining nationally comparable data? 

i.    What are the unique characteristics of legal aid delivery in each jurisdiction?

j.    What additional data can be collected to assess the Program’s impacts? What are the actual and potential data sources? How can the data collection be most effective?

k.    What is the capacity for collecting and managing the data needed for impact evaluation activities among the provinces/territories and legal aid plans?

l.    What barriers/challenges are anticipated in terms of undertaking an impact evaluation and what are the strategies to address them?

m.    What types of evaluation activities and data collection processes are suitable in both the short and long-term? What aspects of the Program will be evaluated?

b)    Document and file review – The document review will be useful to understand the Legal Aid Program, including the unique characteristics of the program delivery in each jurisdiction, and will lay the ground work for the development of the program theory. Documents to be consulted include: 

•    official documents on the Legal Aid Program, including, but not limited to, the Accountability, Risk and Audit Framework (ARAF); Treasury Board submissions; Memoranda to Cabinet; Terms and Conditions; and evaluation reports.
•    accountability reports from the provinces and territories, required by the F-P/T contribution agreements, a sample of contribution agreements and annual reports provided by the provinces and territories and other relevant P/T documentation (e.g. evaluation reports completed by the P/Ts).
•    relevant research reports and data from the Department of Justice Research and Statistics Division, Statistics Canada and the Canadian Centre for Justice Statistics, including, but not limited to, legal aid survey data.

The Successful Bidder may also wish to interview different Legal Aid Program component and evaluation representatives as part of this task in order to further develop their understanding of the Legal Aid Program, its stakeholders, context, status and past evaluation endeavours. Approximately, seven (7) to ten (10) interviews would be involved.

Upon completion of the document review, the Successful Bidder will revise the Program profile in the existing ARAF for evaluation purposes, which will be submitted to the Project Authority as the first deliverable and will also present at that time the initial protocols for the different consultation processes along with complete lists of potential key informants. 

c) Develop the Program Theory -- On the basis of the findings gathered during the document and file review, the Successful Bidder will prepare a first draft of the program theory, which should include two components: the program’s impact theory and the program’s process theory. This draft will cover all components of the legal aid system in Canada where the federal government, through the Department of Justice, makes direct and systematic financial contributions. The impact theory should include a detailed description of the results chain, that is, the relationship among program activities, outputs and outcomes, which will be summed up in a logic model. A high-level logic model was recently developed for inclusion in the Legal Aid Accountability, Risk, and Audit Framework (ARAF), which could serve as a starting point from which to draw on. The process theory should focus on the service delivery structure, which is expected to facilitate the achievement of the program’s expected outcomes. It is anticipated that the Successful Bidder will develop a generic flow chart illustrating how legal aid is delivered by the jurisdictions. The generic chart will be revised as appropriate upon discussion with the provinces, territories and legal aid plans to illustrate the unique characteristics of program delivery in each jurisdiction. It is anticipated that this information in conjunction with other variables (e.g. data availability and quality) will help form the rationale for the evaluation design and sampling strategy. 

Representatives from the Department of Justice will participate in a workshop to review the first draft of the program theory. The Successful Bidder will be responsible for facilitating the workshop (i.e. leading discussion, taking notes). The Project Authority will be responsible for the logistics (i.e. booking meeting space, inviting participants). This consultation is expected to involve the following organizations within the Department:

•    the Legal Aid Directorate, within the Department’s Programs Branch, which manages the federal-provincial contribution agreements, and other components of the federal contributions to legal aid in the provinces;
•    the Policy Planning Directorate, also within the Department’s Programs Branch, which manages the Access to Justice Service Agreements, including its legal aid component, signed between the federal government and the three territories;
•    the Department’s Evaluation Division, which manages evaluation activities on legal aid; and,
•    the Research and Statistics Division, which regularly conducts studies on various aspects of legal aid in Canada.

Feedback from Department of Justice representatives will serve to prepare a second draft of the program theory, which will also be prepared by the Successful Bidder. Representatives from the provinces and territories (governments and legal aid plans) will review and comment on this second draft. Two avenues can be used to gather this feedback:

    Option 1: The preferred option is to involve the( provinces, territories and legal aid plans through in-person group discussion. Participants would review the draft program theory and could also discuss strategies for measuring program outputs and outcomes, which would directly support the work to be done on the performance measurement framework. For practical considerations, these group discussions are expected to occur in conjunction with meetings of the PWG. The location of meetings of the PWG varies. As such, this aspect of the project would likely require travel. 

    Option 2: If in-person group discussions cannot be held, this work( could occur via teleconference. 
The Successful Bidder will use the feedback provided by the provinces and territories (governments and legal aid delivery entities) to prepare a new version of the program theory, which will be included in the draft evaluation design document. 
d) Assess availability and reliability of existing data and propose new data collection processes – Once there is clarity and agreement around the expected outcomes of the Legal Aid Program, the Successful Bidder will assess the availability and reliability of existing data and propose new data collection processes as appropriate. This task will help determine how available data collected by the Legal Aid Directorate, provinces and territories, legal aid plans and other federal departments/agencies (e.g. Statistics Canada) can support the conduct of an impact evaluation activities and how it might be used to provide information on the outcomes identified in the logic model. As part of this task, the Successful Bidder will also assess the feasibility of implementing, as needed, new data collection processes to appropriately document key performance indicators. The challenges of implementing new data collection processes cannot be underestimated. In most cases (but perhaps not all), this would require the direct participation of the provinces, territories, and/or legal aid plans. This process will therefore serve to negotiate, as needed, these new data collection initiatives. 

It is likely that this task would be performed through a mix of administrative data review, interviews and/or workshops with approximately one (1) to two (2) Statistics Canada personnel and seven (7) Department of Justice personnel including: program staff, researchers, and evaluation officers who have worked on previous Legal Aid Program evaluations to learn about the constraints met. As well, a maximum of twenty-five (25) representatives from the provinces/territories and legal aid delivery entities would be consulted to assess data and data collection systems. It is anticipated that this task will also involve up to five (5) site visits (likely to Ontario, British Columbia, Alberta, Quebec and Nova Scotia) to assess the data tracking system in place in each of these jurisdictions, the amount of data stored and the capabilities of these systems in terms of generating statistics that would be useful for impact evaluation activities. The actual locations will depend on the comprehensiveness, availability and ease of access to information. The Bidder will propose an approach which, in their view, will maximize the efficiency and effectiveness of the consultation(s). As part of this task, the Successful Bidder will prepare an inventory of data and gaps by outcome for each jurisdiction/legal aid delivery entity and indicate the kind of system that is used to store and retrieve the data, as applicable. The Successful Bidder will also propose new data collection processes.

e) Develop an evaluation strategy – Based on the findings of the data assessment, the Successful Bidder will identify evaluation issues and questions, along with appropriate indicators, associated data sources and timing of data collection. The evaluation issues and questions in the current ARAF for the Legal Aid Program, although quite broad, could serve as a starting point. The evaluation strategy will consist of two components: a short-term strategy for reporting on the impacts of the Program (i.e. to meet Treasury Board reporting requirements for a summative evaluation in 2009) and a longer-term strategy that would involve a more comprehensive and rigorous approach to assessing Program impacts.
Representatives from the Department of Justice, provincial and territorial governments, and legal aid plans should be involved in the development of the evaluation strategy. As previously noted, the provinces and territories will have input into the logic model and as such, the outcomes that are measured. All parties will review the first draft of the evaluation strategy.
The feedback received from all parties will be integrated into a revised version of the evaluation strategy, which will be included in the draft evaluation design report.
f)    Prepare an evaluation design report that includes a detailed description of the methodological approach for impact evaluation activities – The evaluation design report will cover all aspects of the evaluation design process and will also include a detailed description of the methodological approach for impact evaluation activities. 
The design report should contain the following:
-    a detailed Program profile;

- a detailed description of the Program theory, including the Program’s impact theory and process theory;

-    an inventory of data and gaps by outcome for each jurisdiction/legal aid delivery entity, which also indicates the type of system that is used to store the data, along with recommendations for new data collection processes;

-    an evaluation strategy for measuring program impacts that includes the evaluation issues and questions that will be addressed along with appropriate indicators and associated data sources. The evaluation strategy will include components that the Department of Justice can implement and report on in time to meet Treasury Board requirements for a summative evaluation in the short-term (i.e. by June 2011) as well as a more comprehensive long-term approach for assessing the impacts of the Program. 

Methodological Approach    

-    the general approach that will be adopted for measuring program impacts along with rationale;

-    description of the scope of work involved;

-    an outline of the steps that will be involved in implementing the short-term and long-term components of the evaluation strategy;

-    the sampling frame, size and strategy(ies) along with rationale;

-    a detailed description of the data collection activities;

-    data analyses that will be undertaken;

-    the specific issues that could impact evaluation activities and how these will be addressed.

4.1.3    Deliverables

The Successful Bidder shall provide the following to the Project Authority:

a)    Revised Program Profile, including a generic graphical representation (e.g. flow chart) of the Legal Aid Program delivery within the jurisdictions
•    Draft Program profile for review and comment by the Project Authority and/or Evaluation Advisory Committee
•    Final version of the Program profile

b)    Consultation Protocols and Complete List of Potential Interviewees/Key Informants
•    Draft survey and data collection instruments (e.g. interview guides, survey questionnaires, and any other data collection tools) and key informant lists for review and comment by the Project Authority and/or Evaluation Advisory Committee
•    Final versions of the data collection instruments and key informant lists

c)    Program Theory
•    First draft of the program theory that includes a detailed description of the process in terms of legal aid delivery in the jurisdictions as well as the relationship among program activities, outputs and outcomes, which will be summed up in a logic model for review and comment by Department of Justice officials. 
•    Second draft of the program theory for review and comment by partners

d)    Key Findings Presentation
•    In-person presentation of key findings of the field work (e.g. interviews, site visits etc) to Project Authority and the Evaluation Advisory Committee along with supporting documentation (e.g. data inventory and unique program delivery characteristics)

e)    Evaluation Strategy
•    Draft evaluation strategy that includes evaluation activities that can be completed in the short-term as well as a more comprehensive long-term approach for measuring the Program impacts for review and comment by the Evaluation Advisory Committee

f)    Report outline
•    A draft report outline for review and comment by the Project Authority

g)    Evaluation Design Report
•    A draft report that includes all elements identified in sections 4.1.1 (f) of the Request for Proposal for review and comment by the Project Authority and the Evaluation Advisory Committee
•    A final report

h)    Final versions of notes 
•    either written and/or audio from any data collection activities such as interviews, workshops and site visits. Raw data from any written surveys conducted. Copies of any documents collected during the file review. 

All written deliverables will be provided to the Project Authority electronically in English in MS Word format.

Technical proposals submitted in response to this invitation must meet all of the Mandatory Requirements listed in Section 10 of the associated Request for Proposal document, as well as the minimum score identified for the Point Rated Requirements in Section 11 of the same document.

It is the intention of Justice Canada to enter into a contract with a successful bidder based on the determination of best value taking into account both the technical merit of the technical proposal and price proposal. Best Value is defined as the highest Total Score. 

Bid submission envelopes, in accordance with the requests of the Request for Proposal documentation are to be returned to the following address:

Department of Justice Bid Receiving Unit
Contracting & Materiel Operations Section
275 Sparks Street
Ottawa, ON K1A OH8
Attention: Todd McCabe
