The Department of Consumer & Business Services


Issues the following
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Date of Issuance:
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SECTION 1 – BACKGROUND/PURPOSE

1.1
BACKGROUND

The Department of Consumer and Business Service (DCBS), Human Resources Services  (HRS) “Agency” is continually trying to enhance the customer service skills of its employees by providing skill building trainings on topics that serves the mission of DCBS.
1.2 PURPOSE
The purpose of this solicitation is to establish a contract with a contractor to provide a course for Non-Management staff that will enhance their skills and tools to help facilitate the successful completion of day to day projects as well as contribute to the departments overall success writing. 
1.3 CONTRACT DATES:

The anticipated start date of this contract is  USERADDRESS  \* MERGEFORMAT June 2, 2008 or when contract is signed by all parties.  Initial term of the contract will be two years, with extensions granted yearly, not to exceed five (5) years.  Pricing must remain firm for the initial classes. At the time of extension or renewal the parties may negotiate a price increase or decrease for the extended period.

SECTION 2 - SCOPE OF WORK

2.1
SCOPE OF WORK

DCBS is seeking proposals for a training course to provide non-management staff with the tools and skills to help facilitate the successful completion of their day to day projects as well as contribute to the departments success globally. This course should help employees to understand and learn how to be more effective in improving their programs and approaches to work and understanding how to be more effective in support of management goals, decisions and outcomes. Increase the employees capacity to use technology and other tools more effectively within their area of influence.


SECTION 3 – MINIMUM QUALIFICATIONS

3.1
INDEPENDENT CONTRACTOR STATUS

All proposers must complete Exhibit C – Certification for an Independent Contractor.
3.2
PROPOSER QUALIFICATIONS
Contractor must have a minimum of 10 (10) years experience, five (5) years must have been teaching this or a similar course.  

SECTION 4 - SOLICITATION SCHEDULE & PROCEDURES 
4.1
SCHEDULE
RFP Application Period Opens
April 8, 2008
Questions and/or Appeals due
April 14, 2008



RFP Closes
May 12, 2008 at 3:00 PM Pacific Time

Contract Award (approximately)
May 19, 2008
Appeal of Award Due by
May 26, 2008 at 3:00 PM Pacific Time

Work to Begin (approximately)
June 2, 2008
4.2
CLOSING DATE FOR SUBMISSION OF PROPOSAL
Proposals must be received by the Department of Consumer & Business Services, 350 Winter St. NE, Room 2, PO Box 14480, Salem, OR 97309-0405, Attn: Toby Giddings, no later than May 12, 2008 at 3:00 PM Pacific Time.  Electronic or Facsimile transmissions will NOT be accepted.  Proposals must be clearly marked “RFP# DCBS-1166-08” on the outside packaging.
4.3
RESERVATION OF DCBS, DFCS RIGHTS
DCBS reserves all rights regarding this RFP, including, without limitation, the right to:

4.3.1 Amend or cancel this RFP without liability if it is in the best interest of the public to do so;

4.3.2 Reject any and all proposals upon finding that it is in the best interest of the public to do so;

4.3.3 Waive any minor irregularity, informality, or non-conformance with the provisions or procedures of this RFP, and to seek clarification from the proposer, if required;

4.3.4 Reject any proposal that fails to substantially comply with all prescribed solicitation procedures and requirements;

4.3.5 Negotiate a final contract within the statement of work described in this RFP and to negotiate separately in any manner necessary to serve the best interest of the public;

4.3.6 Amend any contracts that are a result of this RFP;

4.3.7 Engage other contractors by selection or procurement independent of this RFP process and/or any contracts/agreements under it;

4.3.8 Extend any contracts that are a result of this RFP without an additional solicitation process for up to eight additional years;

4.3.9 If there is only one response to this RFP and that proposer is judged a qualified proposer, DCBS will enter into direct negotiations with that proposer.  In the event that the sole proposer is not judged a qualified proposer, then DCBS reserves the right to solicit other proposers;

4.3.10 Although cost is a consideration when engaging a proposer, the intent is to provide DCBS with a proposer who has a given level of specialized skill, knowledge and resources.  Qualifications, performance history, expertise, knowledge and the ability to exercise sound professional judgment are primary considerations in the selection process. The proposer with the lowest cost will not necessarily be awarded the contract. DCBS reserves the sole right to make this determination.

4.4 ACCEPTANCE AND APPROVAL

Acceptance is the physical receiving of the work product or deliverable. Approval is the formal process by which a work product or deliverable is deemed by DCBS to meet the requirements of the Contract.  All work products or deliverables are subject to standards as described below.  Failure to meet the standards will result in disapproval by DCBS. Authorization by DCBS for payment cannot be made until DCBS has approved the work product or deliverable.  If a work product is disapproved and returned to the Contractor as described below, DCBS may withhold all future payment authorizations until the work product or deliverable is approved.

DCBS shall have a reasonable length of time to review and approve the work product or deliverable.  If a work product or deliverable is disapproved, it will be returned to Contractor with a written notice for correction, detailing changes that need to be made in order for the work product or deliverable to be approved.  Contractor must remedy the work product or deliverable and re-submit it and be approved before payment will be made by DCBS.
4.5
RFP ADDENDA
Any interpretations, corrections or changes to this RFP will be made by written addenda, and posted to the ORPIN system.  Interpretations, corrections or changes to this RFP made in any other manner will not be binding.

4.6
AWARD NOTICE
The Apparent Winner shall be notified in writing.

4.7
NEGOTIATION
DCBS may negotiate Section 2 – Statement of Work and cost proposal with the Apparent Winner.  Upon contract extension, the scope of work, cost and provisions specific to this contract may be negotiated.

4.8
WITHDRAWAL
If a proposer wishes to withdraw a submitted proposal, it must be withdrawn prior to the proposal due date.  A written request to withdraw must be signed by the proposer and submitted to DCBS Procurement Services.

4.9
RELEASE OF INFORMATION
No information shall be given to any proposer (or any other individual) relative to their standing with other proposers during the RFP process.

4.10
PUBLIC INFORMATION
All proposals are public information after the proposals have been opened, and after the protest period ends.  However, copies of proposals will not be provided until the evaluation process has been completed and the Apparent Winner has been selected and notified.  Copies of public information must be requested in writing to DCBS Procurement Services.  A fee of $0.25 per page copied will be assessed and DCBS Procurement Services must receive payment before copies are delivered to the requester.

4.11
TRADE SECRET(S)
If any part of a proposal or protest is considered a trade secret, the proposer or protestor must clearly designate that portion as confidential in order to obtain protection, if any, from disclosure at the time of submission.  See Oregon Revised Statutes 192.501(2) and 646.461 to 646.475.  DCBS Procurement Services shall apply the Oregon Public Records Law to determine if the confidential information claimed to be exempt is in fact exempt from disclosure.

4.12
COST OF PREPARING AND SUBMITTING PROPOSALS
All costs incurred in preparing and submitting a proposal shall be the responsibility of the proposer and will not be reimbursed by DCBS.

4.13
RECYCLABLE MATERIALS
Contractor shall use recyclable products to the maximum extent economically feasible in the performance of the contract work.

4.14
CONTRACTUAL OBLIGATION
All proposers who submit a proposal in response to this RFP understand and agree DCBS is not obligated to enter into a contract with any proposer and, therefore, have absolutely no financial obligation to any proposer.  It is further understood any resultant contract will be utilized by DCBS based on its need.

SECTION 5 - PROPOSAL REQUIREMENTS
5.1
GENERAL INFORMATION
Proposals must be submitted in the name of the legal entity registered with the Oregon Secretary of State, Corporations Division to do business in the State of Oregon or an independent contractor.  Proposals must be submitted using only 8 ½" x 11" white paper.  Proposals shall be typed but without expensive art work, unusual printing or other materials not essential to the utility and clarity of the proposals.

5.2
SIGNATURE REQUIRED; PROPOSER AFFIRMATIONS

The proposal package must be signed and dated by the proposer or a representative legally authorized by the proposer.  An original and three (3) copies of the Proposal must be submitted in a single package.  The Proposal Package must be submitted in accordance with paragraph 4.2.

5.2.1
Proposer’s signature and submission of a signed proposal in response to the RFP constitutes Proposer’s affirmation that: 

5.2.1.1.1 Proposer has completely read and understands all the provisions of the RFP.

5.2.1.1.2 The proposal submitted is in response to the specific language contained in the RFP, and proposer has made no assumptions based upon either (a) verbal or written statements not contained in the RFP, or (b) any previously-issued RFP, if any.

5.2.1.1.3 The proposal was prepared independently from all other proposers, and without collusion, fraud, or other dishonesty. 

5.2.1.1.4 No attempt has been made or will be made by the proposer to induce any other person or firm to submit or not submit a proposal.

5.2.1.1.5 DCBS shall not be liable for any claims or be subject to any defenses asserted by proposer based upon, resulting from, or related to, proposers failure to comprehend all requirements of the RFP.

5.2.1.1.6 DCBS shall not be liable for any expenses incurred by proposer in preparing and submitting its proposal or in participating in the proposal evaluation/selection process.

5.2.1.1.7 Proposer accepts and agrees to be bound by the terms and conditions of the contract, and agrees to provide all services set out in the contract.

5.2.1.1.8 By submitting a Proposal in response to this RFP, Proposer is verifying they can perform the work described in Section 2, Statement of Work.

5.2.2
The Proposal must be contained in a single sealed package addressed to the Department of Consumer & Business Services, Procurement Services and clearly marked " RFP# DCBS-1166-08 ” on the outside of the package.
5.2.3
Proposer must address the entire proposal and submission requirements set forth in this RFP, and must describe how the services will be provided.  Proposals, which merely offer to provide services as stated in this RFP will be considered non-responsive to this RFP.

5.2.4 Proposers shall submit a resume and other pertinent qualifications.

5.2.5
Proposals will be evaluated on overall quality of content and responsiveness to the purpose and specifications of this RFP.  Only those proposal(s), which include complete information as required by this RFP, will be considered for evaluation.

5.3
PROPOSAL EXPIRATION

The submitted proposal and costs shall remain in effect for ninety (90) days after the proposal due date or until a contract is awarded, whichever comes first. 

5.4
MINIMUM PROPOSAL REQUIREMENTS

At a minimum, all proposals responding to this RFP must include the following:

· A proposal cover sheet with complete name, address, telephone number, fax number and email address if available.

· Four (4) current references regarding past performance in proposer’s provision of similar services.

· Resume(s) demonstrating Proposer qualifications and experience.

· Independent Contract Certification. (Exhibit C)

· Detailed pricing page to include all costs as described in the statement of work. (Exhibit A)

SECTION 6 – PROPOSAL EVALUATION

6.1
EVALUATION PROCESS

6.1.1 Proposals will be evaluated by a committee consisting of representatives of DCBS, and when applicable, other users.

6.1.2
Proposals will be evaluated for completeness and compliance with the requirements of this RFP.

6.1.3
Proposals that are incomplete, which do not meet all requirements of the RFP, or are otherwise deemed by DCBS to be “non-responsive” will be rejected.

6.1.4 Proposals considered complete, or "responsive", will be evaluated to determine if they comply with the administrative, contractual, and technical requirements of the RFP.  If the proposal is unclear, proposers may be asked to provide written clarification.
6.1.5 At the option of DCBS, the proposed may be required to demonstrate the proposed product or service.
6.2
EVALUATION CRITERIA (Total of 150 Points)

Experience (points 50)

· Availability and capability to perform the Statement of Work.

· Experience on providing the requested training.

References from past clients - public and/or private (points 40)

· At least four (4) previous clients


Pricing (points 60)
· Meet requirement of programs.

· All proposed costs are justifiable.

· Proposed costs. 

6.2.1 Interview Process for Top Two Scoring Proposers’


Evaluation Criteria for Interview (Total Points 100)

· Work Sample Review  (points 30)

Proposers who are invited to an interview will be required to bring a sample of the types of materials they would intend to present during the trainings/courses.

· Personal communication interview  (points 70)

Selection and Award

6.3 DCBS plans to make this a single award contract.  DCBS will notify the proposer with the highest points awarded and request a signed contract.  If all proposals are rejected, proposers will be promptly notified.  

Disqualification
Any attempt by a proposer to influence a member of the review panel during the proposal review and evaluation process will result in the elimination of that proposer’s proposal from consideration.

SECTION 7 – GENERAL TERMS AND CONDITIONS
THE FOLLOWING GENERAL TERMS AND CONDITIONS SHALL BE INCORPORATED INTO THE RESULTING PROFESSIONAL/PERSONAL SERVICES CONTRACT FOR THE STATE OF OREGON.   IN THE EVENT AN AWARD IS ISSUED TO A GOVERNMENTAL ENTITY, INTERGOVERNMENTAL PROVISIONS WILL BE SUBSTITUTED.

1.
Independent Contractor; Responsibility for Taxes and Withholding.
a.  CONTRACTOR shall perform all required Work as an independent contractor.  Although DCBS reserves the right to (1) determine (and modify) the delivery schedule for the Work to be performed and (2) evaluate the quality of the completed performance, DCBS cannot and will not control the means or manner of Contractor's performance.  CONTRACTOR is responsible for determining the appropriate means and manner of performing the Work.

b.  If CONTRACTOR is currently performing work for the State of Oregon or the federal government, CONTRACTOR by signature to this contract declares and certifies that: Contractor's Work to be performed under this contract creates no potential or actual conflict of interest as defined by ORS 244 and no rules or regulations of Contractor's employing agency (state or federal) would prohibit Contractor's Work under this contract.  CONTRACTOR is not an “officer,” “employee,” or “agent” of Department, as those terms are used in ORS 30.265.

c.  CONTRACTOR shall be responsible for all federal or state taxes applicable to compensation or payments paid to CONTRACTOR under this contract and, unless CONTRACTOR is subject to backup withholding, DCBS will not withhold from such compensation or payments any amount(s) to cover Contractor's federal or state tax obligations.  CONTRACTOR is not eligible for any Social Security, unemployment insurance or workers’ compensation benefits from compensation or payments paid to CONTRACTOR under this contract, except as a self-employed individual.

2.
Subcontracts and Assignment; Successors in Interest.

a.  CONTRACTOR shall not enter into any subcontracts for any of the Work required by this contract other than those proposed in its response to RFP #DCBS-1149-08, or assign or transfer any of its interest in this contract, without the prior written consent of DCBS.  In addition to any other provisions DCBS may require, CONTRACTOR shall include in any permitted subcontracts under this contract a requirement that the subcontractor be bound by Sections 2, 6, 7, 11, and 15 of this exhibit as if the subcontractor were the CONTRACTOR.  DCBS consent to any subcontract shall not relieve CONTRACTOR of any of its duties or obligations under this contract.

b.  The provisions of this contract shall be binding upon and shall inure to the benefit of the parties hereto, and their respective successors and permitted assigns, if any.

3.
No Third Party Beneficiaries.  DCBS and CONTRACTOR are the only parties to this contract and are the only parties entitled to enforce its terms.  Nothing in this contract gives, is intended to give, or shall be construed to give or provide any benefit or right, whether directly, indirectly or otherwise, to third persons unless such third persons are individually identified by name herein and expressly described as intended beneficiaries of the terms of this contract.

4.
Funds Available and Authorized; Payments.
a.  CONTRACTOR shall not be compensated for Work performed under this contract by any other agency or department of the State of Oregon.  DCBS has sufficient funds currently available and authorized for expenditure to finance the costs of this contract within DCBS’s biennial appropriation or limitation.  CONTRACTOR understands and agrees that DCBS’s payment of amounts under this contract attributable to Work performed after the last day of the current biennium is contingent on DCBS’s receiving from the Oregon Legislative Assembly appropriations, limitations, or other expenditure authority sufficient to allow DCBS, in the exercise of its reasonable administrative discretion, to continue to make payments under this contract.

b.  DCBS will only pay for completed work that is accepted by DCBS.

5.
Representations and Warranties

a.  Contractor's Representation and Warranties. CONTRACTOR represents and warrants to DCBS that (1) CONTRACTOR has the power and authority to enter into and perform this contract, (2) this contract, when executed and delivered, shall be a valid and binding obligation of CONTRACTOR enforceable in accordance with its terms, (3) the Work under this contract shall be performed in a good and workmanlike manner and in accordance with the highest professional standards, (4) CONTRACTOR shall, at all times during the term of this contract, be qualified, professionally competent and duly licensed to perform the Work, (5) all computer hardware and software delivered under this contract will, individually and in combination, correctly process, sequence, and calculate all date and date-related data for all dates prior to, through and after January 1, 2000 and (6) any software products delivered under this contract that process date or date-related data shall recognize, store and transmit date data in a format which explicitly and  unambiguously specifies the correct century.

b.  Contractor's Limitation of Liability. Contractor's liability with respect to items (5) and (6) of subsection 5a above shall not exceed: (1) twice the total contract amount (including any amendments) or (2) $100,000 whichever is greater.

c.  Warranties Cumulative. The warranties set forth in this section are in addition to, and not in lieu of, any other warranties provided.

6.
Ownership of Work Product.  All work product of CONTRACTOR that results from this contract ("the Work Product") is the exclusive property of DCBS. DCBS and CONTRACTOR intend that such Work Product be deemed “work made for hire” of which DCBS shall be deemed the author.  If for any reason the Work Product is not deemed “work made for hire,” CONTRACTOR hereby irrevocably assigns to DCBS all of its right, title, and interest in and to any and all of the Work Product, whether arising from copyright, patent, trademark, trade secret, or any other state or federal intellectual property law or doctrine.  CONTRACTOR shall execute such further documents and instruments as DCBS may reasonably request in order to fully vest such rights in DCBS.  CONTRACTOR forever waives any and all rights relating to the Work Product, including without limitation, any and all rights arising under 17 USC 106A or any other rights of identification of authorship or rights of approval, restriction or limitation on use or subsequent modifications.

7.
Indemnity
a.  GENERAL INDEMNITY.  CONTRACTOR SHALL DEFEND, SAVE, HOLD HARMLESS, AND INDEMNIFY THE STATE OF OREGON AND AGENCY AND THEIR OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ALL CLAIMS, SUITS, ACTIONS, LOSSES, DAMAGES, LIABILITIES, COSTS AND EXPENSES OF ANY NATURE WHATSOEVER, INCLUDING ATTORNEYS FEES, RESULTING FROM, ARISING OUT OF, OR RELATING TO THE ACTIVITIES OF CONTRACTOR OR ITS OFFICERS, EMPLOYEES, SUBCONTRACTORS, OR AGENTS UNDER THIS CONTRACT. 

b.  INDEMNITY FOR INFRINGEMENT CLAIMS. WITHOUT LIMITING THE GENERALITY OF SECTION 7.a, CONTRACTOR EXPRESSLY AGREES TO DEFEND, INDEMNIFY, AND HOLD AGENCY, THE STATE OF OREGON AND THEIR AGENCIES, SUBDIVISIONS, OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES HARMLESS FROM ANY AND ALL CLAIMS, SUITS, ACTIONS, LOSSES, LIABILITIES, COSTS, EXPENSES, INCLUDING ATTORNEYS FEES, AND DAMAGES ARISING OUT OF OR RELATED TO ANY CLAIMS THAT THE WORK, THE WORK PRODUCT OR ANY OTHER TANGIBLE OR INTANGIBLE ITEMS DELIVERED TO AGENCY BY CONTRACTOR THAT MAY BE THE SUBJECT OF PROTECTION UNDER ANY STATE OR FEDERAL INTELLECTUAL PROPERTY LAW OR DOCTRINE, OR THE AGENCY’S USE THEREOF, INFRINGES ANY PATENT, COPYRIGHT, TRADE SECRET, TRADEMARK, TRADE DRESS, MASK WORK, UTILITY DESIGN, OR OTHER PROPRIETARY RIGHT OF ANY THIRD PARTY;  PROVIDED, THAT STATE SHALL PROVIDE CONTRACTOR WITH PROMPT WRITTEN NOTICE OF ANY INFRINGEMENT CLAIM.

c.  CONTROL OF DEFENSE AND SETTLEMENT. CONTRACTOR SHALL HAVE CONTROL OF THE DEFENSE AND SETTLEMENT OF ANY CLAIM THAT IS SUBJECT TO SECTIONS 7.a OR 7.b; HOWEVER, NEITHER CONTRACTOR NOR ANY ATTORNEY ENGAGED BY CONTRACTOR SHALL DEFEND THE CLAIM IN THE NAME OF THE STATE OF OREGON OR ANY AGENCY OF THE STATE OF OREGON, NOR PURPORT TO ACT AS LEGAL REPRESENTATIVE OF THE STATE OF OREGON OR ANY OF ITS AGENCIES, WITHOUT FIRST RECEIVING FROM THE OREGON ATTORNEY GENERAL, IN A FORM AND MANNER DETERMINED APPROPRIATE BY THE ATTORNEY GENERAL, AUTHORITY TO ACT AS LEGAL COUNSEL FOR THE STATE OF OREGON, NOR SHALL CONTRACTOR SETTLE ANY CLAIM ON BEHALF OF THE STATE OF OREGON WITHOUT THE APPROVAL OF THE ATTORNEY GENERAL. THE STATE OF OREGON MAY, AT ITS ELECTION AND EXPENSE, ASSUME ITS OWN DEFENSE AND SETTLEMENT IN THE EVENT THAT THE STATE OF OREGON DETERMINES THAT CONTRACTOR IS PROHIBITED FROM DEFENDING THE STATE OF OREGON, OR IS NOT ADEQUATELY DEFENDING THE STATE OF OREGON’S INTERESTS, OR THAT AN IMPORTANT GOVERNMENTAL PRINCIPLE IS AT ISSUE AND THE STATE OF OREGON DESIRES TO ASSUME ITS OWN DEFENSE.
8.
Insurance.  All employers, including Contractor, that employ subject workers who work under this contract in the State of Oregon shall comply with ORS 656.017 and provide the required Workers’ Compensation coverage, unless such employers are exempt under ORS 656.126.  Contractor shall ensure that each of its subcontractors complies with these requirements and any insurance required in Exhibit B.

a.  Notice of Cancellation or Change.  There shall be no cancellation, material change, reduction of limits or intent not to renew the insurance coverage(s) without 30 days prior written notice from Contractor or its insurer(s) to Contracts Officer, Department of Consumer and Business Services.

b.  Certificates of Insurance.  As evidence of the insurance coverage’s required by this contract, Contractor shall furnish acceptable insurance certificates to Contracts Officer, Department of Consumer & Business Services, prior to commencing the Work.  The certificate will specify all of the parties who are Additional Insured.  Insuring companies or entities are subject to DCBS acceptance.  If requested, complete copies of insurance policies, trust agreements, etc. shall be provided to DCBS.  Contractor shall be financially responsible for all pertinent deductibles, self‑insured retentions and/or self‑insurance.

9.
Default; Remedies; Termination.

a.  Default by Contractor. Contractor shall be in default under this Contract if:

(i) Contractor institutes or has instituted against it insolvency, receivership or bankruptcy proceedings, makes an assignment for the benefit of creditors, or ceases doing business on a regular basis; or

(ii) Contractor no longer holds a license or certificate that is required for Contractor to perform its obligations under the Contract and Contractor has not obtained such license or certificate within fourteen (14) calendar days after DCBS’s notice or such longer period as DCBS may specify in such notice; or

(iii) Contractor commits any material breach or default of any covenant, warranty, obligation or agreement under this Contract, fails to perform the Work under this Contract within the time specified herein or any extension thereof, or so fails to pursue the Work as to endanger Contractor's performance under this Contract in accordance with its terms, and such breach, default or failure is not cured within 14 calendar days after DCBS’s notice, or such longer period as DCBS may specify in such notice. 

b.  Agency’s Remedies for Contractor’s Default. In the event Contractor is in default under Section 9.a, DCBS may, at its option, pursue any or all of the remedies available to it under this Contract and at law or in equity, including, but not limited to:

(i) termination of this Contract under Section 9.e(ii); 

(ii) withholding all monies due for Work and Work Products that Contractor has failed to deliver within any scheduled completion dates or has performed inadequately or defectively;



(iii) initiation of an action or proceeding for damages, specific performance, or declaratory or injunctive relief;



(iv) exercise of its right of setoff.

These remedies are cumulative to the extent the remedies are not inconsistent, and DCBS may pursue any remedy or remedies singly, collectively, successively or in any order whatsoever. If a court determines that Contractor was not in default under Sections 9.a, then Contractor shall be entitled to the same remedies as if this Contract was terminated pursuant to Section 9.e(i).

c.  Default by Agency. DCBS shall be in default under this Contract if: 

(i) DCBS fails to pay Contractor any amount pursuant to the terms of this Contract, and DCBS fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice; or 

(ii) DCBS commits any material breach or default of any covenant, warranty, or obligation under this Contract, and such breach or default is not cured within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice.
d.  Contractor’s Remedies for Agency’s Default. In the event DCBS terminates the Contract under Section 9.e(i), or in the event DCBS is in default under Section 9.c and whether or not Contractor elects to exercise its right to terminate the Contract under Section 9.e(iii), Contractor’s sole monetary remedy shall be (a) with respect to services compensable on an hourly basis, a claim for unpaid invoices, hours worked within any limits set forth in this Contract but not yet billed, authorized expenses incurred and interest within the limits permitted under ORS 293.462, and (b) with respect to deliverable-based Work, a claim for the sum designated for completing the deliverable multiplied by the percentage of Work completed and accepted by DCBS, less previous amounts paid and any claim(s) that DCBS has against Contractor. In no event shall DCBS be liable to Contractor for any expenses related to termination of this Contract or for anticipated profits. If previous amounts paid to Contractor exceed the amount due to Contractor under this Section 9.d, Contractor shall pay immediately any excess to DCBS upon written demand provided in accordance with Section 16.

e.  Termination.

(i) Agency’s Right to Terminate at its Discretion. At its sole discretion, DCBS may terminate this Contract:

(A) For its convenience upon thirty (30) days’ prior written notice by DCBS to Contractor; 

(B) Immediately upon written notice if DCBS fails to receive funding, appropriations, limitations, allotments or other expenditure authority at levels sufficient to pay for the Work or Work Products; or

(C) Immediately upon written notice if federal or state laws, regulations, or guidelines are modified or interpreted in such a way that DCBS purchase of the Work or Work Products under this Contract is prohibited or DCBS is prohibited from paying for such Work or Work Products from the planned funding source.

(ii) Agency’s Right to Terminate for Cause. In addition to any other rights and remedies DCBS may have under this Contract, DCBS may terminate this Contract immediately upon written notice by DCBS to Contractor, or at such later date as DCBS may establish in such notice, or upon expiration of the time period and with such notice as provided in Section 9.e(ii)(B) and 9.e(ii)(C) below, upon the occurrence of any of the following events: 

(A) Contractor is in default under Section 9.a(i) because Contractor institutes or has instituted against it insolvency, receivership or bankruptcy proceedings, makes an assignment for the benefit of creditors, or ceases doing business on a regular basis; 

(B) Contractor is in default under Section 9.a(ii) because Contractor no longer holds a license or certificate that is required for it to perform services under the Contract and Contractor has not obtained such license or certificate within fourteen (14) calendar days after DCBS notice or such longer period as DCBS may specify in such notice; or

(C) Contractor is in default under Section 9.a(iii) because Contractor commits any material breach or default of any covenant, warranty, obligation or agreement under this Contract, fails to perform the Work under this Contract within the time specified herein or any extension thereof, or so fails to pursue the Work as to endanger Contractor's performance under this Contract in accordance with its terms, and such breach, default or failure is not cured within 14 calendar days after DCBS notice, or such longer period as DCBS may specify in such notice. 

(iii) Contractor’s Right to Terminate for Cause. Contractor may terminate this Contract with such written notice to DCBS as provided in Sections 9.e(iii)(A) and 9.e(iii)(B) below, or at such later date as Contractor may establish in such notice, upon the occurrence of the following events:

(A) DCBS is in default under Section 9.c(i) because DCBS fails to pay Contractor any amount pursuant to the terms of this Contract, and DCBS fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice; or

(B) DCBS is in default under Section 9.c(ii) because DCBS commits any material breach or default of any covenant, warranty, or obligation under this Contract, fails to perform its commitments hereunder within the time specified or any extension thereof, and DCBS fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice.

(iv) Return of Property. Upon termination of this Contract for any reason whatsoever, Contractor shall immediately deliver to DCBS all of DCBS property (including without limitation any Work or Work Products for which DCBS has made payment in whole or in part) that is in the possession or under the control of Contractor in whatever stage of development and form of recordation such DCBS property is expressed or embodied at that time. Upon receiving a notice of termination of this Contract, Contractor shall immediately cease all activities under this Contract, unless DCBS expressly directs otherwise in such notice of termination. Upon DCBS’s request, Contractor shall surrender to anyone DCBS designates, all documents, research or objects or other tangible things needed to complete the Work and the Work Products.

10.
Records Maintenance; Access.  CONTRACTOR shall maintain all fiscal records relating to this contract in accordance with generally accepted accounting principles. In addition, CONTRACTOR shall maintain any other records pertinent to this contract in such a manner as to clearly document Contractor's performance.  CONTRACTOR acknowledges and agrees that WCD, the Oregon Secretary of State's Office, the Federal Government, and their duly authorized representatives shall have access to such fiscal records and all other books, documents, papers, plans, and writings of the CONTRACTOR that are pertinent to this contract for the purpose of performing examinations and audits, and making excerpts and transcripts.  CONTRACTOR shall retain and keep accessible all such fiscal records, books, documents, papers, plans, and writings for a minimum of six (6) years, or longer period as may be required by applicable law, following final payment and termination of this contract, or until the conclusion of any audit, controversy or litigation arising out of or related to this contract, whichever date is later.

11.
Compliance with Applicable Law.  Contractor shall comply with all federal, state and local laws, regulations, executive orders and ordinances applicable to the Contract.  Without limiting the generality of the foregoing, Contractor expressly agrees to comply with the following laws, regulations and executive orders to the extent they are applicable to the Contract:  (i) Titles VI and VII of the Civil Rights Act of 1964, as amended; (ii) Sections 503 and 504 of the Rehabilitation Act of 1973, as amended; (iii) the Americans with Disabilities Act of 1990, as amended; (iv) Executive Order 11246, as amended; (v) the Health Insurance Portability and Accountability Act of 1996; (vi) the Age Discrimination in Employment Act of 1967, as amended, and the Age Discrimination Act of 1975, as amended; (vii) the Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended; (viii) ORS Chapter 659, as amended; (ix) all regulations and administrative rules established pursuant to the foregoing laws; and (x) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. These laws, regulations and executive orders are incorporated by reference herein to the extent that they are applicable to the Contract and required by law to be so incorporated.  Department’s performance under the Contract is conditioned upon Contractor's compliance with the provisions of ORS 279.312, 279.314, 279.316 and 279.320, which are incorporated by reference herein. Contractor shall, to the maximum extent economically feasible in the performance of this Contract, use recycled paper (as defined in ORS 279.545(4)), recycled PETE products (as defined in ORS 279.545(5)), and other recycled products (as “recycled product” is defined in ORS 279.545(6)).

12.
Foreign Contractor.  If CONTRACTOR is not domiciled in or registered to do business in the State of Oregon, CONTRACTOR shall promptly provide to the Oregon Department of Revenue and the Secretary of State Corporation Division all information required by those agencies relative to this contract.  CONTRACTOR shall demonstrate its legal capacity to perform the Work under this contract in the State of Oregon prior to entering into this contract.

13.
Force Majeure.  Neither Department nor CONTRACTOR shall be held responsible for delay or default caused by fire, riot, acts of God, or war where such cause was beyond the reasonable control of Department or CONTRACTOR, respectively.  CONTRACTOR shall, however, make all reasonable efforts to remove or eliminate such a cause of delay or default and shall, upon the cessation of the cause, diligently pursue performance of its obligations under this contract.

14.
Survival.  All rights and obligations shall cease upon termination or expiration of this contract, except for the rights and obligations set forth in Sections 1, 7, 9,10, 14, 16, 18, and 27.  

15.
Time is of the Essence.   CONTRACTOR agrees that time is of the essence under this contract.

16.
Written Notice.  Except as otherwise expressly provided in this Contract, any communications between the parties hereto or notices to be given hereunder shall be given in writing by email, personal delivery, facsimile, or mailing the same, postage prepaid, to Contractor or DCBS at the address, number or email address set forth in this Contract, or to such other addresses or numbers as either party may indicate pursuant to this Section 16. Any communication or notice so addressed and mailed shall be effective five (5) days after mailing.  Any communication or notice delivered by facsimile shall be effective on the day the transmitting machine generates a receipt of the successful transmission, if transmission was during normal business hours, or on the next business day, if transmission was outside normal business hours of the recipient.  To be effective against DCBS, any notice transmitted by facsimile must be confirmed by telephone notice to DCBS’s Contract Administrator.  Any communication or notice given by personal delivery shall be effective when actually delivered. Any communication or notice given by email shall be effective upon the sender’s receipt of confirmation generated by the recipient’s email system that the notice has been received by the recipient’s email system.

17.
Severability.  The parties agree that if any term or provision of this contract is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if the contract did not contain the particular term or provision held to be invalid.

18.
Counterparts.  This contract may be executed in several counterparts, all of which when taken together shall constitute one agreement binding on all parties, notwithstanding that all parties are not signatories to the same counterpart.  Each copy of the contract so executed shall constitute an original.

19.
Governing Law; Venue; Consent to Jurisdiction.  This contract shall be governed by and construed in accordance with the laws of the State of Oregon without regard to principles of conflicts of law.  Any claim, action, suit or proceeding (collectively, "Claim") between DCBS (and/or any other agency or department of the State of Oregon) and Contractor that arises from or relates to this contract shall be brought and conducted solely and exclusively within the Circuit Court of Marion County for the State of Oregon; provided, however, if the claim must be brought in a federal forum, then it shall be brought and conducted solely and exclusively within the United States District Court for the District of Oregon.  CONTRACTOR, BY THE EXECUTION OF THIS CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF SAID COURTS.

20.
Merger Clause; Waiver.  This contract and attached exhibits constitute the entire agreement between the parties on the subject matter hereof.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this contract.  No waiver, consent, modification or change of terms of this contract shall bind either party unless in writing and signed by both parties and all necessary State approvals have been obtained.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given.  The failure of DCBS to enforce any provision of this contract shall not constitute a waiver by DCBS of that or any other provision.

21.
Amendment.  The terms of this contract may not be waived, altered, modified, supplemented or amended, in any manner whatsoever, except by written agreement signed by the parties.  This contract will not be amended after the expiration date.

22.
Media Disclosure.  The Contractor shall not provide information to the media regarding the services purchased under this contract without first consulting the DCBS Program Director. Contractor staff shall refer all questions to the Program Director and the Contractor shall contact the Program Director when media contact occurs. 

Disclosure of Social Security Number.  Contractor must provide Contractor’s Social Security number unless Contractor provides a federal tax ID number.  This number is requested pursuant to ORS 305.385, OAR 125-20-410(3) and OAR 150-305.100.  Social Security numbers provided pursuant to this authority will be used for the administration of state, federal and local tax laws.

24.
Compliance with Applicable Federal Law.  Contractor agrees to comply with all federal laws and regulations applicable to work performed under this contract inclusive of but not limited to:

a.  To the extent it is required to do so by law, Contractor shall abide by all mandatory standards and policies which relate to energy efficiency and which are contained in the state of Oregon energy conservation plan which was issued in compliance with the Energy Policy and Conservation Act (PL94‑163).  All subcontracts shall also be in compliance with the foregoing.

b.  By signature on this contract, the undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No federally appropriated funds have been paid or will be paid, by or on behalf of Contractor, to any person for influencing or attempting to influence an officer or employee of any agency, a member of Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with the awarding of any federal contract, the making of any federal grant, the making of any federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than federally appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a member of Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with this federal contract, grant, loan, or cooperative agreement, Contractor agrees to complete and submit Standard Form-LLL "Disclosure Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts under grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by section 1352, title 31, U.S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

c.  Contractor agrees to comply with Executive Order 11246 entitled Equal Employment OpportServices as amended by Executive Orders 11375 and 12086 and as supplemented in Department of Labor Regulation 41 CFR part 60.  All subcontracts shall also comply with these provisions.

If the sum payable under this contract exceeds or may exceed $100,000, Contractor shall comply with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 USC 7401 et. seq.), the Federal Water Pollution Control Act, as amended (33 USC 1251 et.seq.), Section 508 of the Clean Water Act (33 USC 1368), Executive Order 11738 and Environmental Protection Agency regulations (40 CFR Part 15).  Contractor further agrees to promptly report all infractions to the State of Oregon, to the Oregon Department of Educations, and to the U.S. Regional Office of the Environmental Protection Agency.  All subcontracts shall also be in compliance with these provisions.

e.  All records identifying family members as alcohol and drug abuse treatment clients are protected by 42 CFR Part 2, Confidentiality Regulations for Alcohol and Drug Abuse Treatment records.  Disclosures of information that identifies alcohol and drug abuse clients are also protected from re‑disclosure and should be stamped with the following statement:  "Federal rules prohibit you from making further disclosure of this information unless further disclosure is expressly permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR Part 2.  A general authorization for the release of medical or other information is NOT sufficient for this purpose.  The Federal rules restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse.

25.
Year 2000 Compliance Notice.  In the event Contractor learns or has reason to believe that Agency’s computer hardware or software environment fails to use a data format that explicitly specifies century in any date data, Contractor shall promptly advise DCBS of such failure.

26.
Department of Justice Approval.  When the contract or amendments thereto cause the contract payment to be in excess of $75,000, the Department of Justice must approve the contract and any amendments as to Legal Sufficiency. Such approval is required before any work may begin under this contract or amendments thereto, or the contract is not binding on the State of Oregon or DCBS.

27.
Recovery of Overpayments.  If billings under this contract, or under any other contract between the Contractor and DCBS, result in payments to the Contractor to which the Contractor is not entitled, DCBS, after giving written notification to the Contractor, may withhold from payments due to the Contractor such amounts, over such periods of time, as are necessary to recover the amount of the overpayment.

28.
Government Employment Status.  If payments under this contract are to be charged against federal funds, the Contractor certifies that it is not currently employed by the federal government.
29.
Tax Certification.  The individual signing this Contract on behalf of the Contractor hereby certifies and swears under penalty of perjury, that he or she is authorized to act on behalf of Contractor that he or she has authority and knowledge regarding Contractor’s payment of taxes and to the best of his or her knowledge, Contractor is not in violation of any Oregon tax laws.  For purposes of this certification, “Oregon tax laws” means the state inheritance tax, gift tax personal income tax, withholding tax, corporation income and excise taxes, amusement device tax, timber taxes, cigarette tax, other tobacco tax, 9-1-1 emergency communications tax, the homeowners and renters property tax relief program and local taxes administered by the Department of Revenue (Multnomah County Business Income Tax, Lane Transit District Tax, Tri-Metropolitan Transit District Employer Payroll Tax, and Tri-Metropolitan Transit District Self-Employment Tax).
END

EXHIBIT A

STATEMENT OF WORK

PERSONAL/PROFESSIONAL SERVICES CONTRACT #DCBS-1149-08

Part I. General Information.

The following workshop (Leadership for Non-Managers) supports the Department’s strategies to improve outcomes for consumers and workers by improving and supporting the DCBS mission, values and strategies by developing future leaders to protect and serve Oregon’s workers while supporting a positive business climate in the state.

Part II. Work; Acceptance Criteria; Deliverables and Delivery Schedule.

a. Contractor shall attend one alignment meeting with the DCBS Training Manager to further define audience needs, finalize content, and finalize instructional approaches and delivery schedule.

A final draft of workshop curriculum and a master copy of all handouts/workshop materials shall be available for Agency review and approval at the final alignment meeting.  The Agency reserves the right to review the course summary and require changes the Agency deems necessary within 30 days.  Agency will provide or arrange for registration, training facilities, audiovisual equipment, and copies of handout materials and student workbooks.

b.  Contractor shall present (4) workshops consisting of four hours each as described below.         

Contractor shall present four workshops, delivered to all levels of staff and management employees of DCBS. 

The four hour workshop shall occur four times between the years 2008 and  2009.  Maximum workshop size will be twenty-five (25) participants.  The workshop shall support the DCBS value of  “Encouragement and support for a positive ability to lead, mentor and train staff members.”  In delivering the four hour workshop, contractor shall additionally:

· Help participants learn how to effectively lead, mentor and train staff members who work with them on projects.

· Identify ways to help move projects and meetings along in a way that supports and encourages others.

· Identify strategies to influence up and around in the workplace in order to create a more positive work environment.

The workshop shall present a model that supports the Department’s approach to DCBS employee skill enhancement, which states that DCBS “provide(s) opportunities for training to employees for developing proficiency, enhancing skills and encouraging development in areas for potential advancement.”   Specifically, the workshop shall address the following learning objectives:

· Help participants learn how to effectively lead, mentor and train staff members who work with them on projects.

· Identify ways to help move projects and meetings along in a way that supports and encourages others.

· Identify strategies to influence up and around in the workplace in order to create a more positive work environment.

Learning Objectives

Upon completion of the workshop, each participant shall be able to identify and discuss the above learning objectives.

Part III. Special Considerations.

Final dates and times for training workshops will be mutually agreed upon by Contractor and Agency no later than  March 21, 2008 .  The dates and times are subject to change upon 10 days written notice from Agency  and also with option of adding additional trainings.  The location of all workshop sessions shall be held at the Labor & Industries Building in Salem, Oregon or at another location provided for by Agency.  Agency will provide training facility, registration and evaluation materials.

Part IV.  Payment Provisions.

a.  Agency agrees to pay Contractor for four (4) workshops.  This cost includes all incidental costs incurred by contractor necessary to complete the contract as agreed.  Payment for all work performed under this Contract shall be subject to the provisions of ORS 293.462 and shall not exceed the total maximum sum of  $__________per workshop, a total $__________ for four (4) workshops, unless amended.  Pricing must remain firm for the initial four workshops.  At the time of extension or renewal the parties may negotiate a price increase or decrease for the extended period.  

b. Contractor shall not submit invoices for, and Agency shall not pay, any amount in excess of the maximum compensation amount set forth above.  If this maximum compensation amount is increased by amendment of this contract, the amendment must be full effective before contactor performs work subject to the amendment.  No payment will be made for any services performed before the beginning date or after the expiration date of this Contract, as it may be amended from time to time in accordance with its terms.

c.  Contractor shall submit an invoice for work performed.  The invoice shall describe all work performed with particularity and by whom it was performed and shall itemize and explain all expenses for which reimbursement is claimed.  Contractor shall send invoices to Agency’s contract administrator.

Part V. Travel and Other Expenses.

Agency shall not reimburse Contractor for any expenses under this Contract.

Part VI.  Contract Amendments.

The agency reserves the right to amend the Contract for the Anticipated Amendments, listed below, in accordance with the rules of OAR 125-246-0560.

The Contract may be extended for additional workshops in yearly increments.  At the time of extension or renewal, the parties may negotiate a price increase or decrease for the extended period.

EXHIBIT B

INSURANCE REQUIREMENTS
During the term of this Contract Contractor shall maintain in force at its own expense, each insurance as noted below:

1.
 FORMCHECKBOX 
 Required by Agency of contractors with one or more workers, as defined by ORS 656.027.


Workers' Compensation:  All employers, including Contractor, that employ subject workers, as defined in ORS 656.027, shall comply with ORS 656.017 and shall provide workers' compensation insurance coverage for those workers, unless they meet the requirement for an exemption under ORS 656.126(2).  Contractor shall require and ensure that each of its subcontractors complies with these requirements.

2.
 FORMCHECKBOX 
 Required by Agency   FORMCHECKBOX 
  Not required by Agency.

Professional  Liability insurance with a combined single limit, or the equivalent, of not less than 

 FORMCHECKBOX 
 $200,000,  FORMCHECKBOX 
 $500,000,  FORMCHECKBOX 
 $1,000,000, or  FORMCHECKBOX 
 $2,000,000 each claim, incident or occurrence This is to cover damages caused by error, omission or negligent acts related to the professional services to be provided under this Contract. 

3.
  FORMCHECKBOX 
  Required by Agency  FORMCHECKBOX 
 Not required by Agency.


General Liability insurance with a combined single limit, or the equivalent, of not less than 

 FORMCHECKBOX 
  $200,000,  FORMCHECKBOX 
 $500,000,   FORMCHECKBOX 
  $1,000,000, or  FORMCHECKBOX 
 $2,000,000 each occurrence for Bodily Injury and Property Damage.  It shall include contractual liability coverage for the indemnity provided under this Contract. It shall provide that the State of Oregon, Department of Education and their divisions, officers and employees are Additional Insured but only with respect to the Contractor's services to be provided under this Contract.

4.
 FORMCHECKBOX 
 Required by Agency  FORMCHECKBOX 
 Not required by Agency.


Automobile Liability insurance with a combined single limit, or the equivalent, of not less than 


 Oregon Financial Responsibility Law (ORS 806.060),  FORMCHECKBOX 
 $200,000,  FORMCHECKBOX 
 $500,000, or  FORMCHECKBOX 
 $1,000,000 each accident for Bodily Injury and Property Damage, including coverage for owned, hired or non‑owned vehicles, as applicable.

5.
Notice of cancellation or change.  There shall be no cancellation, material change, reduction of limits or intent not to renew insurance coverage(s), without 30 days prior written notice from the Contractor or its insurer(s) to the Department of Consumer & Business Services.

6. Certificates of insurance.  As evidence of the insurance coverage’s required by this Contract, the Contractor shall furnish acceptable insurance certificates to the

Department of Consumer & Business Services
Attn: Toby Giddings

PO Box 14480

350 Winter Street NE

Salem, Oregon 97309-0405

prior to commencing the work.  The certificate will specify all of the parties who are Additional Insured.  Insuring companies or entities are subject to State acceptance.  If requested, complete copies of insurance policies, trust agreements, etc. shall be provided to the State.  The Contractor shall be financially responsible for all pertinent deductibles, self‑insured retentions and/or self‑insurance.

EXHIBIT C

CERTIFICATION STATEMENT FOR AN INDEPENDENT CONTRACTOR

PART A:  CONTRACTOR IS A CORPORATION

The contractor is a corporation authorized to do business in the State of Oregon.

Contractor Signature 
 Date


(If the Contractor signs Part A, the remainder of this Certification Statement does not need to be completed.  The Contractor shall return this form, regardless of which parts are completed to the Agency.  Contractor shall complete either Part A or Part B).

PART B:  CONTRACTOR IS AN INDEPENDENT CONTRACTOR
(Used when the Contractor is an Independent Contractor or is a professional corporation and meets the following standards below.)
1.  I am licensed under ORS chapter 701 to provide labor or services for which such registration is required.

2.  I have filed federal and state income tax returns in the name of my business or a business Schedule C as part of the personal income tax return, for the previous year, or expect to file federal and state income tax returns, for labor or services performed as an independent contractor in the previous year.

3.  I will furnish the tools or equipment necessary for the contracted labor or services.

4.  I have the authority to hire and fire employees who perform the labor or services.

5.  I represent to the public that the labor or services are to be provided by my independently established business as four (4) or more of the following circumstances exist.  (Please check four or more of the following:)  



A. The labor or services are primarily carried out at a location that is separate from my residence or is primarily

                  carried out in a specific portion of my residence, which is set aside as the location of the business.



B. Commercial advertising or business cards are purchased for the business, or I have a trade association membership;



C. Telephone listing is used for the business that is separate from the personal residence listing.



D. Labor or services are performed only pursuant to written contracts.



E. Labor or services are performed for two or more different persons within a period of one year.



F.
I assume financial responsibility for defective workmanship or for service not provided as evidenced by the ownership of performance bonds, warranties, errors and omission insurance or liability insurance relating to the labor or services to be provided.

Proposer Signature 
 Date


PART C:  AGENCY APPROVAL (Agency completes Part C below only when Proposer completes Part B above.)

ORS.  670.600. Independent Contractor Standards.  As used in various provisions of ORS chapters 316, 656, 657 and 701, an individual or business entity that performs labor or services for remuneration shall be considered to perform the labor or services as an "independent contractor" if the standards of this section are met.  State agency certifies the contracted work meets the following standards:

1.  The Contractor is free from direction and control over the means and manner of providing the labor or services, subject only to the specifications of the desired results.

2.  The Contractor is responsible for obtaining all assumed business registrations or professional occupation licenses required by state law or local ordinances.

3.  The Contractor furnishes the tools or equipment necessary for the contracted labor or services.

4.  The Contractor has the authority to hire and fire employees to perform the labor or services.

5.  Payment to the Contractor is made upon completion of the performance or is made on the basis of periodic progress payments.

Agency Signature 






Date



 (Agency’s certification is solely for the State's benefit and internal use.)

EXHIBIT D

CURRENT REFERENCES.
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EXHIBIT E

SAMPLE

STATE OF OREGON PERSONAL/PROFESSIONAL SERVICES CONTRACT

This Contract is between the State of Oregon, acting by and through its Department of Consumer & Business Services, Division of Finance and Corporate Securities, hereafter called Agency, 

and

(insert contractor name here

(insert line 1 - contractor address here)

(insert line 2 – contractor address here)

(insert contractor phone number here)

(insert contractor fax number here)

(insert contractor email address here)

(insert contractor home page URL here)

Hereafter called Contractor.

Agency's Contract Administrator for this Contract is 

Barbara Bassett

Department of Consumer & Business Services

Human Resources Services

350 Winter St. NE, Room 150

Salem, Oregon 97301

503-947-7057-Ofc.

503-378-5969-Fax

barbara.bassett@state.or.us
1.  Contract Period.  This Contract shall become effective on the date this Contract has been fully executed by every party and, when required, approved by the Department of Administrative Services and the Department of Justice.  Unless extended or terminated earlier in accordance with its terms, this Contract shall terminate when Agency accepts Contractor's completed performance or on December 31, 2010, whichever date occurs first. Contract termination shall not extinguish or prejudice Agency’s right to enforce this Contract with respect to any default by Contractor that has not been cured.

2.   Statement of Work.   Contractor shall perform the work (the “Work”) as set forth in the Statement of Work, which includes the delivery schedule for such Work, and that is attached hereto as Exhibit A.  Contractor shall perform the Work in accordance with the terms and conditions of this Contract. 

3.   Consideration

a. The maximum, not-to-exceed compensation payable to Contractor under this Contract, which includes any allowable expenses, is $________  Agency will not pay Contractor any amount in excess of the not-to-exceed compensation of this Contract for completing the Work, and will not pay for Work performed before the date this Contract becomes effective or after the termination of this Contract. If the maximum compensation is increased by amendment of this Contract, the amendment must be fully effective before Contractor performs Work subject to the amendment.

b.  Interim payments to Contractor shall be subject to ORS 293.462, and shall be made in accordance with the payment schedule and requirements in Exhibit A.

c. Agency will pay only for completed Work that is accepted by Agency.

d. Contractor shall submit monthly invoices to Agency’s Contract Administrator for Work performed. The invoices shall describe all Work performed with particularity and by whom it was performed and shall itemize and explain all expenses that this Contract requires Agency to pay and for which Contractor claims reimbursement. Each invoice also shall include the total amount invoiced to date by Contractor prior to the current invoice. Contractor will specifically note in the appropriate invoice when it has requested payment for one-third and two-thirds of the maximum, not-to-exceed compensation. Contractor shall send invoices to Agency’s Contract Administrator.
4.   Contract Documents.  This Contract consists of the following documents, which are listed in descending order of precedence: this Contract less all exhibits, attached Exhibit A (the Statement of Work), Exhibit B (Required Insurance), Exhibit C (Independent Contractor Certification Statement), Exhibit D (the RFP, or other procurement document, if any) and Exhibit E (the Proposal, or other binding Contractor solicitation submission, if any).  Exhibits A-__ are attached hereto and incorporated herein by this reference.

5.   Independent Contractor; Responsibility for Taxes and Withholding

a.  Contractor shall perform all Work as an independent contractor.  The Agency reserves the right (i) to determine and modify the delivery schedule for the Work and (ii) to evaluate the quality of the Work Product, however, the Agency may not and will not control the means or manner of Contractor's performance.  Contractor is responsible for determining the appropriate means and manner of performing the Work.  

b.  If Contractor is currently performing work for the State of Oregon or the federal government, Contractor by signature to this Contract, represents and warrants that:  Contractor’s Work to be performed under this Contract creates no potential or actual conflict of interest as defined by ORS 244 and no statutes, rules or regulations of the state or federal agency for which Contractor currently performs work would prohibit Contractor’s Work under this Contract. 

c.   Contractor understands and agrees that it is not an "officer", "employee", or "agent" of the Agency, as those terms are used in ORS 30.265.

d.   Contractor shall be responsible for all federal or state taxes applicable to compensation or payments paid to Contractor under this Contract and, unless Contractor is subject to backup withholding, Agency will not withhold from such compensation or payments any amount(s) to cover Contractor's federal or state tax obligations. Contractor is not eligible for any social security, unemployment insurance or workers' compensation benefits from compensation or payments paid to Contractor under this Contract, except as a self‑employed individual.  

6.  Subcontracts, Successors, and Assignments

a.  Contractor shall not enter into any subcontracts for any of the Work required by this Contract without Agency's prior written consent.  In addition to any other provisions Agency may require, Contractor shall include in any permitted subcontract under this Contract provisions to ensure that Agency will receive the benefit of subcontractor performance as if the subcontractor were the Contractor with respect to Sections 5, 6, 7, 9, 10, 11, 14, 15, 16, 18, and 23. Agency’s consent to any subcontract shall not relieve Contractor of any of its duties or obligations under this Contract.

b. The provisions of this Contract shall be binding upon and inure to the benefit of the parties, their respective successors, and permitted assigns, if any.

c.  Contractor shall not assign, delegate or transfer any of its rights or obligations under this Contract without Agency’s prior written consent. 

7.  No Third Party Beneficiaries.  Agency and Contractor are the only parties to this Contract and are the only parties entitled to enforce the terms of this Contract. Nothing in this Contract gives, is intended to give, or shall be construed to give or provide any benefit or right not held by or made generally available to the public, whether directly, indirectly or otherwise, to third persons unless such third persons are individually identified by name herein and expressly described as intended beneficiaries of the terms of this Contract.

8.  Funds Available and Authorized; Payments. Contractor shall not be compensated for Work performed under this Contract by any other agency or department of the State of Oregon.  Agency certifies that it has sufficient funds currently authorized for expenditure to finance the costs of this Contract within the Agency's current biennial appropriation or limitation.  Contractor understands and agrees that Agency's payment of amounts under this Contract is contingent on Agency receiving appropriations, limitations, allotments or other expenditure authority sufficient to allow Agency, in the exercise of its reasonable administrative discretion, to continue to make payments under this Contract.

9.  Representations and Warranties.

a.  Contractor’s Representations and Warranties.    Contractor represents and warrants to Agency that (1) Contractor has the power and authority to enter into and perform this Contract, (2) this Contract, when executed and delivered, shall be a valid and binding obligation of Contractor enforceable in accordance with its terms, (3) Contractor has the skill and knowledge possessed by well-informed members of its industry, trade or profession and Contractor will apply that skill and knowledge with care and diligence to perform the Work in a professional manner and in accordance with standards prevalent in Contractor’s industry, trade or profession, (4) Contractor shall, at all times during the term of this Contract, be qualified, professionally competent, and duly licensed to perform the Work, (5) all computer hardware and software delivered under this Contract will, individually and in combination, correctly process, sequence, and calculate all date and date-related data for all dates prior to, through and after January 1, 2000, (6) any software products delivered under this Contract that process date or date-related data shall recognize, store and transmit date data in a format which explicitly and unambiguously specifies the correct century, and (7) Contractor prepared its proposal related to this Contract, if any, independently from all other proposers, and without collusion, fraud, or other dishonesty.

b.  Warranties cumulative.  The warranties set forth in this section are in addition to, and not in lieu of, any other warranties provided.

10.  Ownership of Work Product.  

a.  Definitions. As used in this Section 10, and elsewhere in this Contract, the following terms have the meanings set forth below:


(i) “Contractor Intellectual Property” means any intellectual property owned by Contractor and developed independently from the Work.


(ii) “Third Party Intellectual Property” means any intellectual property owned by parties other than Agency or Contractor.

(iii) “Work Product” means every invention, discovery, work of authorship, trade secret or other tangible or intangible item and all intellectual property rights therein that Contractor is required to deliver to Agency pursuant to the Work.  
b.  Original Works. All Work Product created by Contractor pursuant to the Work, including derivative works and compilations, and whether or not such Work Product is considered a work made for hire or an employment to invent, shall be the exclusive property of Agency.  Agency and Contractor agree that such original works of authorship are “work made for hire” of which Agency is the author within the meaning of the United States Copyright Act.  If for any reason the original Work Product created pursuant to the Work is not “work made for hire,” Contractor hereby irrevocably assigns to Agency any and all of its rights, title, and interest in all original Work Product created pursuant to the Work, whether arising from copyright, patent, trademark, trade secret, or any other state or federal intellectual property law or doctrine. Upon Agency’s reasonable request, Contractor shall execute such further documents and instruments necessary to fully vest such rights in Agency. Contractor forever waives any and all rights relating to original Work Product created pursuant to the Work, including without limitation, any and all rights arising under 17 USC §106A or any other rights of identification of authorship or rights of approval, restriction or limitation on use or subsequent modifications. 

In the event that Work Product created by Contractor under this Contract is a derivative work based on Contractor Intellectual Property, or is a compilation that includes Contractor Intellectual Property, Contractor hereby grants to Agency an irrevocable,  non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the pre-existing elements of the Contractor Intellectual Property employed in the Work Product, and to authorize others to do the same on Agency’s behalf. 

In the event that Work Product created by Contractor under this Contract is a derivative work based on Third Party Intellectual Property, or is a compilation that includes Third Party Intellectual Property, Contractor shall secure on the Agency’s behalf and in the name of the Agency an irrevocable,  non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the pre-existing elements of the Third Party Intellectual Property employed in the Work Product, and to authorize others to do the same on Agency’s behalf.

c.  Contractor Intellectual Property. In the event that Work Product is Contractor Intellectual Property Contractor hereby grants to Agency an irrevocable,  non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the Contractor Intellectual Property, and to authorize others to do the same on Agency’s behalf. 
d.  Third Party Works. In the event that Work Product is Third Party Intellectual Property, Contractor shall secure on the Agency’s behalf and in the name of the Agency, an irrevocable, non-exclusive, perpetual, royalty-free license to use, reproduce, prepare derivative works based upon, distribute copies of, perform and display the Third Party Intellectual Property, and to authorize others to do the same on Agency’s behalf. 

11.  Indemnity.  

a.  GENERAL INDEMNITY.  CONTRACTOR SHALL DEFEND, SAVE, HOLD HARMLESS, AND INDEMNIFY THE STATE OF OREGON AND AGENCY AND THEIR OFFICERS, EMPLOYEES AND AGENTS FROM AND AGAINST ALL CLAIMS, SUITS, ACTIONS, LOSSES, DAMAGES, LIABILITIES, COSTS AND EXPENSES OF ANY NATURE WHATSOEVER, INCLUDING ATTORNEYS FEES, RESULTING FROM, ARISING OUT OF, OR RELATING TO THE ACTIVITIES OF CONTRACTOR OR ITS OFFICERS, EMPLOYEES, SUBCONTRACTORS, OR AGENTS UNDER THIS CONTRACT. 
b.  INDEMNITY FOR INFRINGEMENT CLAIMS. WITHOUT LIMITING THE GENERALITY OF SECTION 11.a, CONTRACTOR EXPRESSLY AGREES TO DEFEND, INDEMNIFY, AND HOLD AGENCY, THE STATE OF OREGON AND THEIR AGENCIES, SUBDIVISIONS, OFFICERS, DIRECTORS, AGENTS, AND EMPLOYEES HARMLESS FROM ANY AND ALL CLAIMS, SUITS, ACTIONS, LOSSES, LIABILITIES, COSTS, EXPENSES, INCLUDING ATTORNEYS FEES, AND DAMAGES ARISING OUT OF OR RELATED TO ANY CLAIMS THAT THE WORK, THE WORK PRODUCT OR ANY OTHER TANGIBLE OR INTANGIBLE ITEMS DELIVERED TO AGENCY BY CONTRACTOR THAT MAY BE THE SUBJECT OF PROTECTION UNDER ANY STATE OR FEDERAL INTELLECTUAL PROPERTY LAW OR DOCTRINE, OR THE AGENCY’S USE THEREOF, INFRINGES ANY PATENT, COPYRIGHT, TRADE SECRET, TRADEMARK, TRADE DRESS, MASK WORK, UTILITY DESIGN, OR OTHER PROPRIETARY RIGHT OF ANY THIRD PARTY;  PROVIDED, THAT STATE SHALL PROVIDE CONTRACTOR WITH PROMPT WRITTEN NOTICE OF ANY INFRINGEMENT CLAIM.

c.  CONTROL OF DEFENSE AND SETTLEMENT. CONTRACTOR SHALL HAVE CONTROL OF THE DEFENSE AND SETTLEMENT OF ANY CLAIM THAT IS SUBJECT TO SECTIONS 11.a OR 11.b; HOWEVER, NEITHER CONTRACTOR NOR ANY ATTORNEY ENGAGED BY CONTRACTOR SHALL DEFEND THE CLAIM IN THE NAME OF THE STATE OF OREGON OR ANY AGENCY OF THE STATE OF OREGON, NOR PURPORT TO ACT AS LEGAL REPRESENTATIVE OF THE STATE OF OREGON OR ANY OF ITS AGENCIES, WITHOUT FIRST RECEIVING FROM THE OREGON ATTORNEY GENERAL, IN A FORM AND MANNER DETERMINED APPROPRIATE BY THE ATTORNEY GENERAL, AUTHORITY TO ACT AS LEGAL COUNSEL FOR THE STATE OF OREGON, NOR SHALL CONTRACTOR SETTLE ANY CLAIM ON BEHALF OF THE STATE OF OREGON WITHOUT THE APPROVAL OF THE ATTORNEY GENERAL. THE STATE OF OREGON MAY, AT ITS ELECTION AND EXPENSE, ASSUME ITS OWN DEFENSE AND SETTLEMENT IN THE EVENT THAT THE STATE OF OREGON DETERMINES THAT CONTRACTOR IS PROHIBITED FROM DEFENDING THE STATE OF OREGON, OR IS NOT ADEQUATELY DEFENDING THE STATE OF OREGON’S INTERESTS, OR THAT AN IMPORTANT GOVERNMENTAL PRINCIPLE IS AT ISSUE AND THE STATE OF OREGON DESIRES TO ASSUME ITS OWN DEFENSE.
12. Insurance. Contractor shall maintain insurance as set forth in Exhibit B, which is attached hereto.

13. Default; Remedies; Termination.

a. Default by Contractor. Contractor shall be in default under this Contract if:

(i) Contractor institutes or has instituted against it insolvency, receivership or bankruptcy proceedings, makes an assignment for the benefit of creditors, or ceases doing business on a regular basis; or

(ii) Contractor no longer holds a license or certificate that is required for Contractor to perform its obligations under the Contract and Contractor has not obtained such license or certificate within fourteen (14) calendar days after Agency’s notice or such longer period as Agency may specify in such notice; or

(iii) Contractor commits any material breach or default of any covenant, warranty, obligation or agreement under this Contract, fails to perform the Work under this Contract within the time specified herein or any extension thereof, or so fails to pursue the Work as to endanger Contractor's performance under this Contract in accordance with its terms, and such breach, default or failure is not cured within fourteen (14) calendar days after Agency's notice, or such longer period as Agency may specify in such notice. 

b. Agency’s Remedies for Contractor’s Default. In the event Contractor is in default under Section 13.a, Agency may, at its option, pursue any or all of the remedies available to it under this Contract and at law or in equity, including, but not limited to:

(i) termination of this Contract under Section 13.e(ii); 

(ii) withholding all monies due for Work and Work Products that Contractor has failed to deliver within any scheduled completion dates or has performed inadequately or defectively;

(iii) initiation of an action or proceeding for damages, specific performance, or declaratory or injunctive relief;

(iv) exercise of its right of setoff.

These remedies are cumulative to the extent the remedies are not inconsistent, and Agency may pursue any remedy or remedies singly, collectively, successively or in any order whatsoever. If a court determines that Contractor was not in default under Sections 13.a, then Contractor shall be entitled to the same remedies as if this Contract was terminated pursuant to Section 13.e(i).

c. Default by Agency. Agency shall be in default under this Contract if: 

(i) Agency fails to pay Contractor any amount pursuant to the terms of this Contract, and Agency fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice; or 

(ii) Agency commits any material breach or default of any covenant, warranty, or obligation under this Contract, and such breach or default is not cured within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice.
d. Contractor’s Remedies for Agency’s Default. In the event Agency terminates the Contract under Section 13.e(i), or in the event Agency is in default under Section 13.c and whether or not Contractor elects to exercise its right to terminate the Contract under Section 13.e(iii), Contractor’s sole monetary remedy shall be (a) with respect to services compensable on an hourly basis, a claim for unpaid invoices, hours worked within any limits set forth in this Contract but not yet billed, authorized expenses incurred and interest within the limits permitted under ORS 293.462, and (b) with respect to deliverable-based Work, a claim for the sum designated for completing the deliverable multiplied by the percentage of Work completed and accepted by Agency, less previous amounts paid and any claim(s) that Agency has against Contractor. In no event shall Agency be liable to Contractor for any expenses related to termination of this Contract or for anticipated profits. If previous amounts paid to Contractor exceed the amount due to Contractor under this Section 13.d, Contractor shall pay immediately any excess to Agency upon written demand provided in accordance with Section 20.

e. Termination.

(i) Agency’s Right to Terminate at its Discretion. At its sole discretion, Agency may terminate this Contract:

(A) For its convenience upon thirty (30) days’ prior written notice by Agency to Contractor; 

(B) Immediately upon written notice if Agency fails to receive funding, appropriations, limitations, allotments or other expenditure authority at levels sufficient to pay for the Work or Work Products; or

(C) Immediately upon written notice if federal or state laws, regulations, or guidelines are modified or interpreted in such a way that the Agency’s purchase of the Work or Work Products under this Contract is prohibited or Agency is prohibited from paying for such Work or Work Products from the planned funding source.

(ii) Agency’s Right to Terminate for Cause. In addition to any other rights and remedies Agency may have under this Contract, Agency may terminate this Contract immediately upon written notice by Agency to Contractor, or at such later date as Agency may establish in such notice, or upon expiration of the time period and with such notice as provided in Section 13.e(ii)(B) and 13.e(ii)(C) below, upon the occurrence of any of the following events: 

(A) Contractor is in default under Section 13.a(i) because Contractor institutes or has instituted against it insolvency, receivership or bankruptcy proceedings, makes an assignment for the benefit of creditors, or ceases doing business on a regular basis; 

(B) Contractor is in default under Section 13.a(ii) because Contractor no longer holds a license or certificate that is required for it to perform services under the Contract and Contractor has not obtained such license or certificate within fourteen (14) calendar days after Agency’s notice or such longer period as Agency may specify in such notice; or

(C) Contractor is in default under Section 13.a(iii) because Contractor commits any material breach or default of any covenant, warranty, obligation or agreement under this Contract, fails to perform the Work under this Contract within the time specified herein or any extension thereof, or so fails to pursue the Work as to endanger Contractor's performance under this Contract in accordance with its terms, and such breach, default or failure is not cured within fourteen (14) calendar days after Agency's notice, or such longer period as Agency may specify in such notice. 

(iii) Contractor’s Right to Terminate for Cause. Contractor may terminate this Contract with such written notice to Agency as provided in

 Sections 13.e(iii)(A) and 13.e(iii)(B) below, or at such later date as Contractor may establish in such notice, upon the occurrence of the

following events:

(A) Agency is in default under Section 13.c(i) because Agency fails to pay Contractor any amount pursuant to the terms of this Contract, and Agency fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice; or 

(B) Agency is in default under Section 13.c(ii) because Agency commits any material breach or default of any covenant, warranty, or obligation under this Contract, fails to perform its commitments hereunder within the time specified or any extension thereof, and Agency fails to cure such failure within thirty (30) calendar days after Contractor’s notice or such longer period as Contractor may specify in such notice.


(iv) Return of Property. Upon termination of this Contract for any reason whatsoever, Contractor shall immediately deliver to Agency all of

                Agency’s property (including without limitation any Work or Work Products for which Agency has made payment in whole or in part) that is

                in the possession or under the control of Contractor in whatever stage of development and form of recordation such Agency property is

                expressed or embodied at that time. Upon receiving a notice of termination of this Contract, Contractor shall immediately cease all activities under

                 this Contract, unless Agency expressly directs otherwise in such notice of termination. Upon Agency's request, Contractor shall surrender to

                 anyone Agency designates, all documents, research or objects or other tangible things needed to complete the Work and the Work Products.

14.  Records Maintenance; Access.  Contractor shall maintain all financial records relating to this Contract in accordance with generally accepted accounting principles.  In addition, Contractor shall maintain any other records pertinent to this Contract in such a manner as to clearly document Contractor's performance.  Contractor acknowledges and agrees that Agency and the Oregon Secretary of State's Office and the federal government and their duly authorized representatives shall have access to such financial records and other books, documents, papers, plans, records of shipments and payments and writings of Contractor that are pertinent to this Contract, whether in paper, electronic or other form, to perform examinations and audits and make excerpts and transcripts.  Contractor shall retain and keep accessible all such financial records, books, documents, papers, plans, records of shipments and payments and writings for a minimum of six (6) years, or such longer period as may be required by applicable law, following final payment and termination of this Contract, or until the conclusion of any audit, controversy or litigation arising out of or related to this Contract, whichever date is later. 

15.  Compliance with Applicable Law.  Contractor shall comply with all federal, state and local laws, regulations, executive orders and ordinances applicable to the Contract.  Without limiting the generality of the foregoing, Contractor expressly agrees to comply with the following laws, regulations and executive orders to the extent they are applicable to the Contract:  (i) Titles VI and VII of the Civil Rights Act of 1964, as amended; (ii) Sections 503 and 504 of the Rehabilitation Act of 1973, as amended; (iii) the Americans with Disabilities Act of 1990, as amended; (iv) Executive Order 11246, as amended; (v) the Health Insurance Portability and Accountability Act of 1996; (vi) the Age Discrimination in Employment Act of 1967, as amended, and the Age Discrimination Act of 1975, as amended; (vii) the Vietnam Era Veterans’ Readjustment Assistance Act of 1974, as amended; (viii) ORS Chapter 659, as amended; (ix) all regulations and administrative rules established pursuant to the foregoing laws; and (x) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. These laws, regulations and executive orders are incorporated by reference herein to the extent that they are applicable to the Contract and required by law to be so incorporated.  Agency’s performance under the Contract is conditioned upon Contractor's compliance with the provisions of ORS 279B.220, 279B.225, 279B.230, 279B.235 and 279B.270 which are incorporated by reference herein. Contractor shall, to the maximum extent economically feasible in the performance of this Contract, use recycled paper (as defined in ORS 279A.010(ee)), recycled PETE products (as defined in ORS 279A.010(ff)), and other recycled products (as “recycled product” is defined in ORS 279A.010(gg)).

16.  Foreign Contractor.  If Contractor is not domiciled in or registered to do business in the State of Oregon, Contractor shall promptly provide to the Oregon Department of Revenue and the Secretary of State Corporation Division all information required by those agencies relative to this Contract. Contractor shall demonstrate its legal capacity to perform the Work under this Contract in the State of Oregon prior to entering into this Contract.

17.  Force Majeure.  Neither Agency nor Contractor shall be held responsible for delay or default caused by fire, riot, acts of God, terrorist acts, or other acts of political sabotage, or war where such cause was beyond the reasonable control of Agency or Contractor, respectively. Contractor shall, however, make all reasonable efforts to remove or eliminate such a cause of delay or default and shall, upon the cessation of the cause, diligently pursue performance of its obligations under this Contract.

18.  Survival.  All rights and obligations shall cease upon termination or expiration of this Contract, except for the rights and obligations set forth in Sections 1, 7, 8, 9, 10, 11, 12, 13, 14, 18, 23, and 24. 

19.  Time is of the Essence.  Contractor agrees that time is of the essence under this Contract.

20.  Notice. Except as otherwise expressly provided in this Contract, any communications between the parties hereto or notices to be given hereunder shall be given in writing  by email, personal delivery, facsimile, or mailing the same, postage prepaid, to Contractor or Agency at the address, number or email address set forth in this Contract, or to such other addresses or numbers as either party may indicate pursuant to this Section 20. Any communication or notice so addressed and mailed shall be effective five (5) days after mailing.  Any communication or notice delivered by facsimile shall be effective on the day the transmitting machine generates a receipt of the successful transmission, if transmission was during normal business hours, or on the next business day, if transmission was outside normal business hours of the recipient.  To be effective against Agency, any notice transmitted by facsimile must be confirmed by telephone notice to Agency’s Contract Administrator.  Any communication or notice given by personal delivery shall be effective when actually delivered. Any communication or notice given by email shall be effective upon the sender’s receipt of confirmation generated by the recipient’s email system that the notice has been received by the recipient’s email system.

21.  Severability.  The parties agree that if any term or provision of this Contract is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if the Contract did not contain the particular term or provision held to be invalid.

22.  Counterparts.  This Contract may be executed in several counterparts, all of which when taken together shall constitute one agreement binding on all parties, notwithstanding that all parties are not signatories to the same counterpart.  Each copy of the Contract so executed shall constitute an original.

23.   Governing Law; Venue; Consent to Jurisdiction.  This Contract shall be governed by and construed in accordance with the laws of the State of Oregon without regard to principles of conflicts of law.  Any claim, action,  suit  or proceeding (collectively, "Claim") between Agency (and/or any other agency or department of the State of Oregon) and Contractor that arises from or relates to this Contract shall be brought and conducted solely and exclusively within the Circuit Court of  Marion County for the State of Oregon; provided, however, if a Claim must be brought in a federal forum, then it shall be brought and conducted solely and exclusively within the United States District Court for the District of Oregon. In no event shall this section be construed as a waiver by the State of Oregon of any form of defense or immunity, whether it is sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or otherwise, from any Claim or from the jurisdiction of any court. CONTRACTOR, BY EXECUTION OF THIS CONTRACT, HEREBY CONSENTS TO THE IN PERSONAM JURISDICTION OF SAID COURTS.

24.   Merger Clause; Waiver.  This Contract and attached exhibits constitute the entire agreement between the parties on the subject matter hereof.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Contract.  No waiver, consent, modification or change of terms of this Contract shall bind all parties unless in writing and signed by both parties and all necessary State approvals have been obtained.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given.  The failure of Agency to enforce any provision of this Contract shall not constitute a waiver by Agency of that or any other provision.

25.  Amendments. 

Agency may amend this Contract to the extent permitted by applicable statutes and administrative rules.   Additionally, for Anticipated Amendments (as defined in OAR 125-246-0560(2)(a)(A)) Agency may amend this Contract i) to the extent provided in the solicitation document, if any, from which this Contract arose, and ii) to the extent described in Exhibit A.  .No amendment to this Contract shall be effective unless it is in writing signed by the parties, and all approvals required by applicable law have been obtained before becoming effective. 

26.   Contractor Data and Certification. 

a. Contractor Tax Identification Information. Contractor shall provide Contractor's Social Security number or Contractor’s federal tax ID number and the additional information set forth below. This information is requested pursuant to ORS 305.385 and OAR 125-246-0330(3). Social Security Numbers provided pursuant to this Section will be used for the administration of state, federal and local tax laws.
Name (tax filing):___________________________________________________________

Address: _________________________________________________________________________

Citizenship, if applicable:  Non-resident alien   [    ]  Yes   [    ]  No  

Business Designation (check one):

[    ]  Professional Corporation      [    ]  Partnership
[    ]  Limited Partnership   [    ]  Limited Liability Company   [    ]  Limited Liability Partnership


[    ]  Sole Proprietorship   [    ]  Other                                                 
Federal Tax ID#:  _____-___________________ or  SSN#: ________-_________-________

Agency may report the information set forth above to the Internal Revenue Service (IRS) under the name and social security number or taxpayer identification number provided. 

b. Certification.  The individual signing on behalf of Contractor hereby certifies and swears under penalty of perjury that:  (a) the number shown on this form is Contractor’s correct taxpayer identification; (b) Contractor is not subject to backup withholding because (i) Contractor is exempt from backup withholding, (ii) Contractor has not been notified by the IRS that Contractor is subject to backup withholding as a result of a failure to report all interest or dividends, or (iii) the IRS has notified Contractor that Contractor is no longer subject to backup withholding; (c) s/he is authorized to act on behalf of Contractor, s/he has authority and knowledge regarding Contractor’s payment of taxes, and to the best of her/his knowledge, Contractor is not in violation of any Oregon tax laws named in ORS 305.380(4), including without limitation the state inheritance tax, gift tax, personal income tax, withholding tax, corporation income and excise taxes, amusement device tax, timber taxes, cigarette tax, other tobacco tax, 9-1-1 emergency communications tax, the homeowners and renters property tax relief program and local taxes administered by the Department of Revenue, including the Multnomah County Business Income Tax, Lane Transit District Tax, Tri-Metropolitan Transit District Employer Payroll Tax, and Tri-Metropolitan District Self-Employment Tax; (d) Contractor is an independent contractor as defined in ORS 670.600; and (e) the supplied Contractor data is true and accurate.

CONTRACTOR, BY EXECUTION OF THIS CONTRACT, HEREBY ACKNOWLEDGES THAT CONTRACTOR HAS READ THIS CONTRACT, UNDERSTANDS IT, AND AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.
CONTRACTORS:   YOU WILL NOT BE PAID FOR SERVICES RENDERED PRIOR TO NECESSARY STATE APPROVALS

CONTRACTOR

By:______________________________________________________________

Title:____________________________________
Date: ________________

Facsimile number: ____________________________ 

Federal Tax Number__________________________   

Oregon/State Tax Number_______________________

OMWESB Certification number (if applicable)_____________________________

AGENCY

Authorized Signature:________________________________________________







Sarah Roth

Title: Designated Procurement Officer
Date: _________________

EXHIBIT F

CHECKLIST

_________________________________________________________________________

Proposer must complete and submit Exhibits B, C & D.  Proposal Package must clearly identify “RFP# DCBS-1166-08” on outer packaging and include the following exhibits:

· EXHIBIT A – STATEMENT OF WORK

· EXHIBIT B – INSURANCE REQUIREMENTS

· EXHIBIT C – CERTIFICATION STATEMENT FOR INDEPENDENT CONTRACTOR

· EXHIBIT D –  REFERENCE PAGE

· EXHIBIT E – SAMPLE CONTRACT

· EXHIBIT F - CHECKLIST

_________________________________________________________________________

\\Client\T$\PSS\SERVICES\Procurement\Request for Proposals\DIR\leadership for non-mgrs 1166-08 rfp.doc
39
1
\\Client\T$\PSS\SERVICES\Procurement\Request for Proposals\DIR\leadership for non-mgrs 1166-08 rfp.doc

