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[bookmark: _Toc239223228][bookmark: _Ref239269201][bookmark: _Ref239430104][bookmark: _Ref239430121][bookmark: _Ref239430161][bookmark: _Ref239430355][bookmark: _Toc310519608]Receipt Confirmation Schedule

	To:
	John Vittas
Contract Specialist
Plexxus Supply Chain
Toronto East General Hospital
825 Coxwell Avenue,

	
	Toronto, ON M4C 3E7

	
	Office: (416) 469-6580, ext. 6461

	
	[bookmark: bkBidAdminEmailAddr]Email: jovit@tegh.on.ca
 

	
	Re: RFP No. 64810 for High Definition Surgical Video Equipment (“RFP”)

	
	

	
	


Proponents are requested to acknowledge receipt of the above referenced RFP and their intent to submit a Proposal by sending this Receipt Confirmation Schedule by email to the attention of the RFP Coordinator identified in this RFP.  
I hereby acknowledge receipt of the above-noted RFP.
[Please check your answer]
	I / We
	[bookmark: Check3]DO |_|
	[bookmark: Check2]DO NOT |_|
	Intend to submit a Proposal to this RFP.

	



Representative’s contact information: 
	
	
	

	Name
	
	Representative’s Signature

	
	
	

	Address
	
	Name – Please Print

	
	
	

	City, Province, Postal Code
	
	Title

	
	
	

	Phone
	
	Date

	
	
	

	Email
	
	






Request for Proposal (“RFP”) 
RFP No: 64810
[bookmark: _Toc239223146][bookmark: _Ref239268795][bookmark: _Ref239431076][bookmark: _Toc310519609]Introduction
[bookmark: _Toc239223147][bookmark: _Ref239268788][bookmark: _Ref239268798][bookmark: _Ref239268815][bookmark: _Toc310519610]Definitions
The following definitions apply:
“Agreement” has the meaning ascribed in Section 1.3 (Agreement);
“Applicable Law” and “Applicable Laws”  means any common law requirement and all applicable and enforceable statutes, regulations, directives, policies, administrative interpretations, orders, by‑laws, rules, guidelines, approvals and other legal requirements of any government and/or regulatory authority in effect from time to time;
“Business Day” or “Business Days” means Monday to Friday between the hours of 9:00 a.m. to 5:00 p.m., except when such a day is a public holiday, as defined in the Employment Standards Act (Ontario), or as otherwise agreed to by the parties in writing;
“Closing Time” means the Proposal submission date and time as set out in this RFP and as may be amended from time to time in accordance with the terms of the RFP;
“Conflict of Interest”, has the meaning ascribed in the Unfair Advantage and Conflict of Interest Statement, includes, but is not limited to, any situation or circumstance where, in relation to the performance of its obligations under the Agreement, the Proponent’s other commitments, relationships or financial interests (i) could or could be seen to exercise an improper influence over the objective, unbiased and impartial exercise of its independent judgement; or (ii) could or could be seen to compromise, impair or be incompatible with the effective performance of its obligations under the Agreement;
“Days” means calendar days;
“Eligible Proposal”, has the meaning ascribed in Article 4 (Evaluation Process), means a Proposal that meets or exceeds a prescribed requirement, allowing it to proceed to the next phase;
“Equipment” means the equipment intended to be procured pursuant to this RFP; 
“Evaluation Team” means the individuals who have been selected by Plexxus to evaluate the Proposals;
“FIPPA” means the Freedom of Information and Protection of Privacy Act (Ontario); 
“Personal Information” means recorded information about an identifiable individual or that may identify an individual as provided in FIPPA;
“Plexxus” means Hospital Administration Services, c.o.b. as Plexxus
“Preferred Proponent” means the Proponent(s) that Plexxus has identified as the highest-ranked Proponent(s) in accordance with the evaluation process;
“Proponent” or “Proponents” means an entity that submits a Proposal in response to this RFP and, as the context may suggest, refers to a potential Proponent;
“Proposal” or “Proposals” means all of the documentation and information submitted by a Proponent in response to the RFP;
“Purchaser” or “Purchasers” means the hospitals that are participating in the RFP process, as administered by Plexxus;
“Request for Proposals” or “RFP” means this Request for Proposals issued by Plexxus for the purchase of the Equipment, and all addenda thereto;
“Record”, for the purposes of the RFP, means any recorded information in the custody or control of the Purchaser, including any Personal Information, in any form: 
i. provided by the Purchaser to the Supplier, or provided by the Supplier to the Purchaser, for the purposes of the RFP; or 
ii. created by the Supplier with respect to the RFP; 
“RFP Coordinator” means the individual identified in Section 2.1 (RFP Coordinator); and
“Unfair Advantage”, has the meaning ascribed in (Unfair Advantage and Conflict of Interest Statement) and in relation to the RFP process, means any conduct, direct or indirect, by a Proponent that may result in gaining an unfair advantage over other Proponents, including but not limited to (i) possessing, or having access to, information in the preparation of its Proposal that is confidential to Plexxus and which is not available to other Proponents, (ii) communicating with any person with a view to influencing, or being conferred preferred treatment in, the RFP process, or (iii) engaging in conduct that compromises or could be seen to compromise the integrity of the RFP process and result in any unfairness.
[bookmark: _Toc239223148][bookmark: _Toc310519611]Rules of Interpretation
This RFP shall be interpreted according to the following provisions, unless the context requires a different meaning:
Unless the context otherwise requires, wherever used herein the plural includes the singular, the singular includes the plural, and each of the masculine and feminine includes the other gender.
Words in the RFP shall bear their natural meaning.
References containing terms such as “includes” and “including”, whether or not used with the words “without limitation” or “but not limited to”, shall not be deemed limited by the specific enumeration of items but shall, in all cases, be deemed to be without limitation and construed and interpreted to mean “includes without limitation” and “including without limitation”.
In construing the RFP, general words introduced or followed by the word “other” or “including” or “in particular” shall not be given a restrictive meaning because they are followed or preceded (as the case may be) by particular examples intended to fall within the meaning of the general words.
Unless otherwise indicated, time periods will be strictly applied.
The following terminology applies in the RFP:
Whenever the terms “must” or “shall” are used in relation to Plexxus or the Proponents, such terms shall be construed and interpreted as synonymous and shall be construed to read “Plexxus shall” or the “Proponent shall”, as the case may be.
“Must” and “shall” indicate that the requirement is mandatory, subject to provisions of this RFP. 
The term “should” relates to a requirement which Plexxus would like the Proponent to address in its Proposal. 
The term “will” describes a procedure that is intended to be followed. 

[bookmark: _Toc239223149][bookmark: _Ref239223364][bookmark: _Ref239223368][bookmark: _Toc310519612]Agreement
The Preferred Proponent shall be required to enter into the agreement (“Agreement”) attached in the Form of Agreement Schedule. The Agreement will be signed after the RFP process is completed, and no obligation on the part of any Purchaser shall arise until such time as the Agreement is signed (provided that the terms of Contract A shall apply between Plexxus and each compliant Proponent). The term of the Agreement is intended to be for a period of three (3) years, with an option in favour of the Purchaser to extend the term of the Agreement on the same terms and conditions for an additional period of up to two (2) years. 
[bookmark: _Toc239223150][bookmark: _Toc310519613]Purpose
This Request for Proposal is issued by Plexxus for the purpose of soliciting Proposals from interested Proponents by Plexxus for the provision of High Definition Surgical Video Equipment on behalf of the Toronto East General Hospital.

[bookmark: _Toc239223152][bookmark: _Toc310519614]Objectives
Plexxus Objectives
Plexxus is seeking to satisfy the following objectives in issuing the RFP:
to identify a supplier for the supply and delivery of Equipment as further detailed in this RFP; 
achieve the best solution for the needs of the Purchaser(s);
obtain quality Equipment at best overall value;
enhance customer satisfaction and improvements in services; and
support Proponents that demonstrate their commitment to the environment.
Purchaser Objectives
Subject to the terms of the RFP, it is intended that the Purchaser will enter into an Agreement with a single Preferred Proponent although there may be circumstances where more than one Preferred proponent is selected.
Standardization of Equipment
Proponents should further note that the Purchaser may use the RFP process to establish standardization of the type of Equipment being acquired under the RFP.
[bookmark: _Toc310519615]Project Scope and Background
[bookmark: _Toc239223154]Hospital Background

TEGH has been proudly serving the community of East Toronto since 1929, when it opened its doors as a 110-bed general hospital. Over the years, the hospital has continually renewed its commitment to the community it serves. Today, TEGH is a large, urban, full-service community teaching hospital, providing comprehensive care to a diverse population of 400,000, representing over 45 cultural and linguistic groups. 

We provide a full range of programs and services for patients from our main location at 825 Coxwell Avenue, including: 

Ambulatory and Community Services 
Complex Continuing Care & Short-Term Rehabilitation Emergency 
Maternal/N ewborn/Child Medicine 
Mental Health 
Pharmacy 
Surgery 
Diagnostic Imaging Laboratory Services 

TEGH is comprised of acute care, rehabilitation, complex continuing care and mental health beds. Annually we admit 20,000 acute care inpatients, deliver 3,500 babies, have over 60,000 emergency visits and provide service to over 200,000 outpatients. This is accomplished with the help of 2,500 employees, 475 physicians and midwives and over 500 adult and student volunteers. TEGH was also included in the "Best Workplaces List" in 2010 by the Great Place to Work Institute Canada. 

Project Scope

Toronto East General Hospital is seeking a qualified supplier to provided High Definition Surgical Video Equipment to consist of HD Video Monitors, HD Video Processors, HD Camera Heads, Light Sources to support HD requirements and Insufflators for the Surgical Program. The Hospital intends to purchase High Definition Video Equipment as funding becomes available. The purchase of High Definition Video Equipment will be to replace current Standard Definition Video Equipment. The purchase of High Definition Video Equipment will be required to be installed on existing boom and articulating arms or as a portable unit on carts with the HD Monitor mounted on articulating arms on the carts.      
 
Upon award Toronto East General Hospital will immediately purchase High Definition Video Equipment as described above to replace the current Standard Definition Video Equipment located in Operating Room #1 that is mounted on existing boom and articulating arms and one portable unit.    

The boom arm that will be utilized in Operating Room #1 to mount the HD Processor, HD Camera Head, Light Source and Insufflator is a Medicana Flexeport 400 with an I box service manager and 5 shelves. The articulating arms that will be utilized in Operating Room #1 to mount the HD Monitors are Medicana Flexeport 40 monitor arms.

The current Standard Definition Video Equipment located in Operating Room #1 is interfaced with the Smith and Nephew Condour 660 HD MIS Image Management System. The proposed High Definition Video Equipment must be interfaced with the Smith and Nephew Condor 660 HD MIS Image Management System and the proponent must have the capability to complete required interface. Any future purchases of High Definition Video Equipment may also require interface whether to replace existing equipment mounted to boom and articulating arms or as a portable cart. 


[bookmark: _Toc310519616]RFP Terms and Procedures
[bookmark: _Toc310519617]Part A Procedure
[bookmark: _Toc239223156][bookmark: _Ref239223423][bookmark: _Ref239223426][bookmark: _Toc310519618]RFP Coordinator
[bookmark: _Ref288597730]Contact Information
All communications regarding any aspect of this RFP must be directed to the RFP Coordinator:
John Vittas
Contract Specialist
Plexxus Supply Chain
Toronto East General Hospital
825 Coxwell Avenue
Toronto, ON M4C 3E7
Office: 416-469-6580, ext 6461
Fax: 416-469-6465
Email: jovit@tegh.on.ca

Proponents that fail to comply with the requirement to direct all communications to the RFP Coordinator may be disqualified from the RFP process. Without limiting the generality of this provision, Proponents shall not communicate with or attempt to communicate with the following:
any employee or agent of Plexxus (other than the RFP Coordinator);
any employee or agent of any Purchaser;
any member of the Evaluation Team;
any expert or advisor assisting the Evaluation Team;
any member of the Purchasers’ governing bodies (such as Board of Governors, Board of Directors, Board of Advisors or Trustees); and
any elected official of any level of government, including any advisor to any elected official.
Notice
Proponents are advised that from the date of issue of the RFP through any award notification: 
only the RFP Coordinator is authorized by Plexxus to amend or waive the requirements of the RFP pursuant to the terms of this RFP;
as noted above, Proponents must not contact any officer, director, employee, agent of Plexxus, any Purchaser or the Purchaser’s governing body (such as Board of Governors, Board of Directors, Board of Advisors or Trustees), except for the RFP Coordinator, unless instructed to do in writing by the RFP Coordinator;
under no circumstances shall a Proponent rely upon any information or instruction from any officer, director, employee, agent of Plexxus, any Purchaser or the Purchaser’s governing body (such as Board of Governors, Board of Directors, Board of Advisors or Trustees) unless the information or instruction is provided in writing by the RFP Coordinator; and
no officer, director, employee, agent of Plexxus, any Purchaser or the Purchaser’s governing body (such as Board of Governors, Board of Directors, Board of Advisors or Trustees) shall be responsible for any information or instructions provided to the Proponent, with the exception of information or instructions provided in writing by the RFP Coordinator.
[bookmark: _Toc239223157][bookmark: _Ref246869909][bookmark: _Ref246869917][bookmark: _Toc310519619]RFP Tentative Schedule
The following is a summary of the key dates in the RFP process:
	Event
	Date

	RFP Issue Date
	December 8, 2011

	Questions to be Submitted in Writing (see Section 2.4.1 (Submission))
	December 15, 2011 3:00:00 pm

	Addenda Deadline (see Section 2.4.3 (Issued Addenda))
	December 19, 2011

	Closing Time
	December 23, 2011, 3:00:00pm EST

	Presentations or Further Evaluation if required
	As required



The above timelines are subject to change at the sole discretion of Plexxus. In the event a change is made to any of the above dates, Plexxus will post any such change on Merx, or in the case of invitational RFP’s, such Addenda will be issued to the contact person identified for the Proponent.
Plexxus may amend any timeline, including the Closing Time, without liability, cost or penalty, and within its sole discretion.
In the event of any change in the Closing Time, the Proponents shall thereafter be subject to the extended timeline.
[bookmark: _Ref239155632][bookmark: _Ref239155634][bookmark: _Toc239223158][bookmark: _Toc310519620]Information
[bookmark: _Ref239267477]Proponent to Review
Every Proponent should carefully review the RFP to ensure that it has no reason to believe there are any uncertainties, inconsistencies, errors, omissions, or ambiguities in any part of the RFP. Every Proponent is responsible for conducting its own investigations and due diligence necessary for the preparation of its Proposal. 
Proponent to Notify
In the event a Proponent has any reason to believe that any of the circumstances listed in Section 2.3.1 (Proponent to Review) exist, the Proponent must notify the RFP Coordinator in writing prior to submitting a Proposal. The RFP Coordinator will then clarify for the benefit of all Proponents.
Proponents shall not:
after submission of a Proposal, claim that there was any misunderstanding or that any of the circumstances set out in Section 2.3.1 (Proponent to Review) were present with respect to the RFP; or
claim that Plexxus is responsible for any of the circumstances listed in Section 2.3.1 (Proponent to Review) of the RFP.
[bookmark: _Toc239223159][bookmark: _Ref239223606][bookmark: _Ref239223817][bookmark: _Ref242024058][bookmark: _Ref242024069][bookmark: _Ref242024316][bookmark: _Toc310519621]Clarification and Questions
[bookmark: _Ref239267521]Submission
The following apply regarding any request for clarification of any aspect of the RFP:
Proponents must submit requests for clarification by fax, email, courier, delivery, or mail to the RFP Coordinator, or as may otherwise be directed by the RFP Coordinator.
In submitting a request for clarification, a Proponent must include its address, telephone number, facsimile number and email address.
Where a question relates to a specific section of this RFP, reference should be made to the specific section number and page.
Requests for clarification must be submitted by December 15, 2011, 3:00:00pm EST.
Questions and Answers
Plexxus will provide Proponents with written responses to questions that are submitted in accordance with Section 2.4.1 (Submission), subject to the provisions of this section. Questions and answers will be distributed in numbered Addenda to Proponents by posting such Addenda on Merx, or in the case of invitational RFP’s, such Addenda will be issued to the contact person identified for the Proponent.  In answering a Proponent’s questions, Plexxus will set out the question(s), but without identifying the Proponent that submitted the question(s) and may, in its sole discretion:
edit the question(s) for clarity;
exclude questions that are either unclear or inappropriate; and
answer similar questions from various Proponents only once.
Where an answer results in any change to the RFP, such answer will be formally evidenced through the issue of a separate Addendum for this purpose.
[bookmark: _Ref239267877]Issued Addenda
Before submitting a Proposal, a Proponent shall be responsible to verify that it has received all of the Addenda that have been issued, which shall be posted on Merx or in the case of invitational RFP’s, such Addenda will be issued to the contact person identified for the Proponent by December 19, 2011, unless it is an Addendum that extends the Closing Time.
Any amendment or supplement to the RFP made in any other manner will not be binding on Plexxus.
[bookmark: _Toc239223160][bookmark: _Toc279384937][bookmark: _Toc310519622]Receipt Confirmation
Proponents are requested to complete and return either by facsimile or by email the Receipt Confirmation Schedule, in accordance with the specific instructions contained therein.
[bookmark: _Toc239223161][bookmark: _Ref239223680][bookmark: _Toc310519623]Proposal Submission
[bookmark: _Ref239267576]General
To be considered in the RFP process, a Proponent’s Proposal must be received by 3:00:00 p.m. Eastern Standard Time on December 23, 2011 (the “Closing Time”), in a sealed package and should bear the Proponent’s name, return address, and RFP # 64810, and addressed to 
[bookmark: _Toc310519624]Toronto East General Hospital
[bookmark: _Toc310519625]Purchasing Department, J Wing Basement, Room# J001
[bookmark: _Toc310519626]825 Coxwell Avenue,
[bookmark: _Toc310519627]Toronto, ON M4C 3E7
[bookmark: _Toc310519628]Attention: John Vittas, Contract Specialist

Proposals received after the Closing Time shall not be considered and shall be returned to the Proponent unopened. Regardless of the method of delivery of the Proposal chosen by Proponent (such as courier, delivery service, Canada Post), each Proponent is responsible for the actual delivery of its Proposal to the address and location listed above. 
Proposals transmitted by facsimile or sent by any other electronic means shall not be considered. Notwithstanding anything to the contrary contained in any applicable statute relating to electronic documents transactions, including the Electronic Commerce Act, 2000, S.O. 2000, c. 17, any notice, submission, statement, or other instrument provided in respect of the RFP may not be validly delivered by way of electronic communication, unless otherwise provided for in this RFP.
Proposals are to be submitted in English only, and any Proposal received by Plexxus that is not entirely in English may be disqualified. 
Receipt
Every Proposal received will be stamped at the location referred to in Section 2.6.1 (General) and a receipt will be provided upon request.
A Proponent should allow sufficient time in the preparation of its Proposal to ensure its Proposal is received by the Closing Time.
[bookmark: _Toc239223162][bookmark: _Ref239223714][bookmark: _Ref239223717][bookmark: _Toc310519629]Withdrawal of Proposal
A Proponent may withdraw its Proposal only by providing written notice to the RFP Coordinator before the Closing Time. A Proposal may not be withdrawn after the Closing Time.
[bookmark: _Toc239223163][bookmark: _Toc310519630]Amendment of Proposal
A Proponent may amend its Proposal after submission, but only if the Proposal is amended and resubmitted before the Closing Time. The Proponent must provide notice to the RFP Coordinator in writing and replace its Proposal with a revised Proposal, in accordance with the requirements of this RFP.
[bookmark: _Toc239223164][bookmark: _Toc310519631]Completeness of Proposal
By submitting a Proposal, the Proponent confirms that all of the components required to use and/or manage the Equipment have been identified in its Proposal or will be provided to Plexxus at no additional charge. Any requirement that may be identified by the Proponent after the Closing Time or subsequent to signing the Agreement shall be provided at the Proponent’s expense. 
[bookmark: _Toc239223165][bookmark: _Toc310519632]Proponent’s Proposals
All compliant Proposals shall become the property of Plexxus and will not be returned to the Proponents.
[bookmark: _Toc239223166][bookmark: _Toc310519633]Proposal Irrevocability
Subject to a Proponent’s right to withdraw a Proposal in accordance with the procedure described in Section 2.7 (Withdrawal of Proposal), a Proposal shall be irrevocable by the Proponent for 180 Days from the Closing Time.
Proposals will not be opened publicly. 
[bookmark: _Toc239223167][bookmark: _Toc310519634]Acceptance of RFP
By submitting a Proposal, a Proponent agrees to accept and to be bound by all of the terms and conditions contained in this RFP, and by all of the representations, terms and conditions contained in its Proposal.
[bookmark: _Toc239223168][bookmark: _Toc310519635]Amendments to the RFP
Subject to Section 2.2 (RFP Tentative Schedule) and Section 2.4.3 (Issued Addenda), Plexxus shall have the right to amend or supplement this RFP in writing prior to the Closing Time. No other statement, whether written or oral, shall amend this RFP. The Proponent is responsible to ensure it has received all Addenda. 
[bookmark: _Ref239155907][bookmark: _Ref239155910][bookmark: _Toc239223169][bookmark: _Toc310519636]Clarification of Proponent’s Proposal
Plexxus shall have the right at any time after the Closing Time to seek clarification from any Proponent in respect of the Proponent’s Proposal, without contacting any other Proponent. Plexxus shall not be obliged to seek clarification of any aspect of any Proposal.
Any clarification sought shall not be an opportunity for the Proponent to either correct errors or to change the Proponent’s Proposal in any substantive manner. Subject to the qualification in this provision, any written information received by Plexxus from a Proponent in response to a request for clarification from Plexxus may be considered to form an integral part of the Proponent’s Proposal, in Plexxus’ sole discretion.
[bookmark: _Toc239223170][bookmark: _Ref239224075][bookmark: _Ref239224102][bookmark: _Toc310519637]Verification of Information
Plexxus shall have the right, in its sole discretion, to:
verify any Proponent’s statement or claim made in the Proponent’s Proposal or made subsequently in an interview, site visit, oral presentation, demonstration or discussion by whatever means Plexxus may deem appropriate, including contacting persons in addition to those offered as references, and to reject any Proponent statement or claim, if such statement or claim or its Proposal is patently unwarranted or is questionable; or
access the Proponent’s premises where any part of the work is to be carried out to confirm Proposal information, quality of processes, and to obtain assurances of viability.
The Proponent shall co-operate in the verification of information and is deemed to consent to Plexxus verifying such information.
[bookmark: _Toc239223171][bookmark: _Toc310519638]Proposal Acceptance
The lowest price Proposal or any Proposal shall not necessarily be accepted. While price is an evaluation criterion, other evaluation criteria, as set out in Article 4 (Evaluation Process), will form a part of the evaluation process.
[bookmark: _Toc239223172][bookmark: _Toc310519639]Substantial Compliance
Plexxus shall be required to reject Proposals which are not substantially compliant. 
[bookmark: _Toc239223173][bookmark: _Toc310519640]No Publicity or Promotion
No Proponent, including the Preferred Proponent, shall make any public announcement or distribute any literature regarding this RFP or otherwise promote itself in connection with this RFP or any arrangement entered into under this RFP without the prior written approval of Plexxus.
In the event that a Proponent, including the Preferred Proponent, makes a public statement either in the media or otherwise in breach of this requirement, in addition to any other legal remedy it may have in law, in equity or within the context of this RFP, Plexxus shall be entitled to take all reasonable steps as may be deemed necessary by Plexxus, including disclosing any information about a Proponent’s Proposal, to provide accurate information and/or to rectify any false impression which may have been created.
[bookmark: _Toc239223174][bookmark: _Ref246867520][bookmark: _Ref246867531][bookmark: _Toc310519641]Debriefing
Not later than 60 Days following the date of posting of a contract award notification in respect of the RFP, a Proponent may contact the RFP Coordinator in writing requesting a debriefing from Plexxus, and Plexxus shall conduct such debriefing.
Any request that is not timely received will not be considered and the Proponent will be notified in writing.
Proponents should note that, regardless of the time of submission of a request by a Proponent, debriefings will not be provided until a contract award notification has been posted.
[bookmark: _Toc239223175][bookmark: _Toc310519642]Bid Protest Procedure
In the event that a Proponent wishes to review the decision of Plexxus in respect of any material aspect of the RFP process, and subject to having attended a debriefing, the Proponent shall submit a protest in writing to Plexxus within 10 Days from such a debriefing.
Any protest in writing that is not timely received will not be considered and the Proponent will be notified in writing.
A protest in writing shall include the following:
a specific identification of the provision and/or procurement procedure that is alleged to have been breached;
a specific description of each act alleged to have breached the procurement process;
a precise statement of the relevant facts;
an identification of the issues to be resolved;
the Proponent’s arguments and supporting documentation; and
the Proponent’s requested remedy.
[bookmark: _Toc310519643]Part B Additional Terms
[bookmark: _Ref239156089][bookmark: _Ref239156093][bookmark: _Toc239223177][bookmark: _Toc310519644]Confidentiality
Confidential Information of Plexxus and the Purchaser
All correspondence, documentation, and information of any kind provided to any Proponent in connection with or arising out of this RFP or the acceptance of any Proposal:
remains the property of Plexxus and shall be removed from Plexxus’ premises only with the prior written consent of Plexxus;
must be treated as confidential and shall not be disclosed except with the prior written consent of Plexxus;
must not be used for any purpose other than for replying to this RFP and for the fulfillment of any related subsequent agreement; and
must be returned to Plexxus upon request.
Confidential Information of the Proponent
Except as provided otherwise in this RFP, or as may be required by Applicable Laws, Plexxus shall treat the Proponents’ Proposals and any information gathered in any related process as confidential, provided that such obligation shall not include any information that is or becomes generally available to the public other than as a result of disclosure by Plexxus.
During any part of this RFP process, Plexxus or any Purchaser, or any of their representatives or agents, shall be under no obligation to execute a confidentiality agreement.
In the event that a Proponent refuses to participate in any required stage of the RFP (such as an oral presentation) because Plexxus or any Purchaser has refused to execute any such confidentiality agreement, the Proponent shall receive no points for that particular stage of the evaluation process. 
Proponent’s Submission
All correspondence, documentation, and information provided in response to or because of this RFP may be reproduced for the purposes of evaluating the Proponent’s Proposal.
If a portion of a Proponent’s Proposal is to be held confidential, such provisions must be clearly identified in the Proposal.
[bookmark: _Ref239268243]Personal Information
Personal Information shall be treated as follows:
Submission of Information - The Proponent should not submit as part of its Proposal any information related to the qualifications or experience of persons who will be assigned to provide services unless specifically requested. All such information shall be maintained for a period of 7 years from the time of collection. Should Plexxus request such information from the Preferred Proponent during the evaluation process to finalize any Agreement that may be awarded from this RFP, Plexxus will treat this information in accordance with the provisions of this section.
Use - Any personal information as defined in the Personal Information Protection and Electronic Documents Act, S.C. 2005, c.5 that is requested from each Proponent by Plexxus shall only be used to select the qualified individuals to undertake the project/services and to confirm that the work performed is consistent with these qualifications.
Consent - It is the responsibility of each Proponent to obtain the consent of such individuals prior to providing the information to Plexxus. As set out in Section 2.22 (Freedom of Information and Protection of Privacy Act (Ontario)), Plexxus will consider that the appropriate consents have been obtained for the disclosure to and use by Plexxus of the requested information for the purposes described.
Non-Disclosure Agreement
Plexxus reserves the right to require any Proponent to enter into a non-disclosure agreement satisfactory to Plexxus.
[bookmark: _Ref303690831][bookmark: _Ref303690935][bookmark: _Ref303690975][bookmark: _Toc303692737][bookmark: _Toc310519645]Freedom of Information and Protection of Privacy Act (Ontario)
As of January 1, 2012, the Freedom of Information and Protection of Privacy Act (Ontario) (“FIPPA”) will apply to information provided by Proponents. Proposals are received in confidence subject to the disclosure requirements of FIPPA.  Each Proponent should identify any portions of its Proposal that it believes constitutes a trade secret or scientific, technical, commercial, financial or labour relations information that would harm the Proponent’s competitive position if disclosed. The confidentiality of such information will be maintained by the Purchaser, except as otherwise required by law or by order of a court or tribunal. 
By submitting a Proposal, including any Personal Information requested in this RFP, the Proponents agree to the use and disclosure of such information for the evaluation process, for any audit of this procurement process and for contract management purposes. The Purchaser may assume that the Proponent has obtained any necessary consent in the event that any Personal Information is submitted. 
If a Proponent has any questions about the collection and use of Personal Information pursuant to this RFP, questions are to be submitted to the RFP Coordinator.
[bookmark: _Toc239223178][bookmark: _Toc310519646]Competition Act
Under Canadian law, a Proponent’s Proposal must be prepared without conspiracy, collusion or fraud. For more information on this topic, visit the Competition Bureau website at http://www.cb-bc.gc.ca/eic/site/cb-bc.nsf/eng/01240.html, and in particular, part VI of the Competition Act, R.S.C. 1985, c. C-34.
[bookmark: _Toc239223179][bookmark: _Toc310519647]Trade Agreements
[bookmark: _Toc239223180][bookmark: _Ref239223886][bookmark: _Ref239223938]Proponents should note that procurements coming within the scope of either Chapter 5 of the Agreement on Internal Trade or within the scope of the Trade and Cooperation Agreement between Quebec and Ontario are subject to such agreements, although the rights and obligations of the parties shall be governed by the specific terms of this RFP. For more information, please refer to the Internal Trade Secretariat website at www.ait-aci.ca/ or to the Trade and Cooperation Agreement between Quebec and Ontario at http://www.marcan.net/assets/trade%20arrangements/Quebec-Ontario%20Trade%20and%20Cooperation%20Agreement%20English.pdf .
[bookmark: _Toc310519648]Permits, Licences and Approvals
[bookmark: _Ref239267926]General
Proponents shall obtain all permits, licences and approvals required in connection with the supply of the Equipment. The costs of obtaining such permits, licences and approvals shall be the responsibility of, and shall be paid for by, the Proponent.
Where a Proponent is required by Applicable Laws to hold or obtain any such permit, licence and approval to carry on an activity contemplated in its Proposal or in the Agreement, neither acceptance of the Proposal nor execution of the Agreement by the Purchaser shall be considered an approval by the Purchaser for the Proponent to carry on such activity without the requisite permit, license or approval.
[bookmark: _Toc239223181][bookmark: _Toc310519649]Intellectual Property
The Proponent shall not use any intellectual property of Plexxus or any Purchaser, including but not limited to, logos, registered trademarks or trade names of Plexxus or any Purchaser, at any time without the prior written approval of the Purchaser.
All deliverables, documentation, services and intellectual property rights of any kind derived and/or developed pursuant to this RFP shall remain the exclusive property of Plexxus and/or the applicable Purchasers.
Requests to present data or publish or present papers derived from work pursuant to this RFP in any publication, journal or professional conference must be made to Plexxus and prior approval must be obtained in writing from the RFP Coordinator.
[bookmark: _Toc239223182][bookmark: _Toc310519650]Rights of Plexxus – General
In addition to any other express rights or any other rights which may be implied in the circumstances, Plexxus reserves the right to:
make public the names of any or all Proponents;
request written clarification or the submission of supplementary written information from any Proponent and incorporate such clarification or supplementary written information into the Proponent’s Proposal, at Plexxus’ discretion, provided that any clarification or submission of supplementary written information shall not be an opportunity for the Proponent to correct errors in its Proposal or to change or enhance the Proponent’s Proposal in any material manner;
waive formalities and accept Proposals that substantially comply with the requirements of this RFP, in Plexxus’ sole discretion;
verify with any Proponent or with a third party any information set out in a Proposal, as described in Section 2.15 (Verification of Information);
check references other than those provided by Proponents;
disqualify any Proponent whose Proposal contains misrepresentations or any other inaccurate or misleading information, or any Proponent whose reasonable failure to cooperate with Plexxus impedes the evaluation process, or whose Proposal is determined to be non-compliant with the requirements of the RFP;
disqualify a Proposal where the Proponent has previously breached a contract with any Purchaser, the Proponent has been charged or convicted of an offence in respect of a contract with any Purchaser, or the Proponent reveals a Conflict of Interest or Unfair Advantage in its Proposal or a Conflict of Interest or evidence of any Unfair Advantage is brought to the attention of Plexxus;
disqualify any Proposal of any Proponent who has breached any Applicable Laws or who has engaged in conduct prohibited by this RFP, including where there is any evidence that the Proponent or any of its employees or agents colluded with any other Proponent, its employees or agents in the preparation of the Proposal;
make changes, including substantial changes, to this RFP provided that those changes are issued by way of addenda in the manner set out in this RFP;
accept or reject a Proposal if only one Proposal is submitted;
reject a subcontractor proposed by a Proponent within a consortium; 
select any Proponent other than the Proponent whose Proposal reflects the lowest cost to Plexxus;
cancel this RFP process at any stage and issue a new RFP for the same or similar requirements, including where
Plexxus determines it would be in the best interest of Plexxus and/or the Purchasers not to award an Agreement;
the Proposal prices exceed the bid prices received by Plexxus for services acquired of a similar nature and previously done work;
the Proposal prices exceed the costs the Purchasers would incur by doing the work, or most of the work, with its own resources;
the Proposal prices exceed the funds available for the proposed Equipment; or
the funding for the acquisition of the proposed Equipment has been revoked, modified, or has not been approved;
and where Plexxus cancels this RFP, Plexxus may do so without providing reasons, and Plexxus may thereafter issue a new request for proposals, request for qualifications, sole source or do nothing; 
discuss with any Proponent different or additional terms to those contained in this RFP or in any Proponent’s Proposal; and
reject any or all Proposals in its absolute discretion, including where a Proponent has launched legal proceedings against Plexxus and/or the Purchasers or is otherwise engaged in a dispute with Plexxus and/or the Purchasers.
By submitting a Proposal, the Proponent authorizes the collection by Plexxus of the information identified in this RFP, which Plexxus may request from any third party.
[bookmark: _Toc239223183][bookmark: _Ref239268720][bookmark: _Ref239268723][bookmark: _Toc310519651]Rights of Plexxus – Preferred Proponent
In the event that the Preferred Proponent fails or refuses to execute the Agreement within fifteen (15) Business Days from being notified of its position as the Preferred Proponent, Plexxus may, in its sole discretion:
extend the period for concluding the Agreement, provided that if substantial progress towards executing the Agreement is not achieved within a reasonable period of time from such extension, Plexxus may, in its sole discretion, terminate the discussions;
exclude the Preferred Proponent’s Proposal from further consideration and begin discussions with the next highest-ranked Proponent without becoming obligated to offer to negotiate with all Proponents; and
exercise any other applicable right set out in this RFP, including but not limited to, cancelling the RFP and issuing a new RFP for the same or similar Equipment.
Plexxus may also cancel this RFP in the event the Preferred Proponent fails to obtain any of the permits, licences and approvals required pursuant to this RFP.
[bookmark: _Toc239223184][bookmark: _Toc310519652]Proponent’s Costs
Every Proponent shall bear all costs and expenses incurred by the Proponent relating to any aspect of its participation in this RFP process, including all costs and expenses relating to the Proponent’s participation in:
the preparation, presentation and submission of its Proposal;
the Proponent’s attendance at any meeting in relation to the RFP process, including any oral presentation and/or demonstration;
the conduct of any due diligence on its part, including any information gathering activity;
the preparation of the Proponent’s own questions prior to the Closing Time; and
any discussion and/or negotiation, if any, in respect of the Agreement.
[bookmark: _Toc239223185][bookmark: _Toc310519653]No Liability
The Proponent agrees that:
any action or proceeding relating to this RFP process shall be brought in any court of competent jurisdiction in the Province of Ontario and for that purpose the Proponent irrevocably and unconditionally attorns and submits to the jurisdiction of that Ontario court.
it irrevocably waives any right to and shall not oppose any Ontario action or proceeding relating to this RFP process on any jurisdictional basis.
it shall not oppose the enforcement against it, in any other jurisdiction, of any judgement or order duly obtained from an Ontario court as contemplated by this RFP.
The Proponent further agrees that if Plexxus commits a material breach of this RFP (that is a material breach of Contract A), the liability to the Proponent, and the aggregate amount of damages recoverable against Plexxus for any matter relating to or arising from that material breach, whether based upon an action or claim in contract, warranty, equity, negligence, intended conduct or otherwise, including any action or claim arising from the acts or omissions, negligent or otherwise, of Plexxus, shall be no greater than the Proposal preparation costs that the Proponent seeking damages from Plexxus can demonstrate.
[bookmark: _Toc239223186][bookmark: _Toc310519654]Assignment
The Proponent shall not assign any of its rights or obligations hereunder during the RFP process without the prior written consent of Plexxus. Any act in derogation of the foregoing shall be null and void.
[bookmark: _Toc239223187][bookmark: _Toc310519655]Entire RFP
This RFP and all Schedules form an integral part of this RFP.
[bookmark: _Toc239223188][bookmark: _Toc310519656]Priority of Documents
In the event of any inconsistencies between the terms, conditions, and provisions of the main part of the RFP and the Schedules, the RFP shall prevail over the Schedules during the RFP process.
[bookmark: _Toc239223189][bookmark: _Toc310519657]Governing Law
The RFP, the Proponent’s Proposal, and any resulting Agreement shall be governed by the laws of Ontario and the federal laws of Canada applicable therein.

[bookmark: _Toc239223190][bookmark: _Ref239268854][bookmark: _Ref239272211][bookmark: _Ref239272214][bookmark: _Ref239272248][bookmark: _Ref239272250][bookmark: _Ref239272283][bookmark: _Ref239272443][bookmark: _Ref255500835][bookmark: _Ref255500843][bookmark: _Toc310519658]General Requirements
The General Requirements set out in the Response Schedule will be scored and failure by a Proponent to meet any requirement will affect the Proponent’s evaluation and final score under Article 4 (Evaluation Process). Every Proponent should provide its responses to the requirements using the Response Schedule, including any Exhibits attached thereto or as otherwise directed. 
[bookmark: _Toc239223191][bookmark: _Toc279384968][bookmark: _Toc310519659]Proposal Format
General
The Proponent’s Proposal should be comprised of and formatted as follows:
1 package containing:
1 original and 1 copy in paper format of the Proposal, excluding the Price Exhibit; and
2 electronic copy on a CD-ROM or memory stick in Microsoft Office and Adobe format of the Proposal, excluding the Price Exhibit; and
1 separate sealed envelope marked “Pricing” containing:
1original Price Exhibit in paper format; and 
1electronic copy on a separate CD-ROM or memory stick in Microsoft Office and Adobe format of the Price Exhibit. 
[bookmark: _Ref279429456]Forms and Schedules
Proposals should be submitted in accordance with the instructions set out in this RFP and by completing the Schedules referred to in this Article 3 (General Requirements) and listed below provided for this purpose. Proposals should be completed without delineations, alterations, or erasures. In the event of a discrepancy between the original copy of a Proposal and any of the copies, the original shall prevail.
Response Schedule
Form of Agreement Schedule
Purchasers Information Schedule

Technical Issues
In preparing its Proposal, the Proponent should adhere to the following:
all pages should be numbered;
avoid using symbols in the file name such as &, #, etc.;
each document size should not exceed 5 MB; information may be split up into separate documents, if necessary;
avoid using scanned copies of documents, where possible, which tend to increase the size of the document;
any embedded literature links within a Proposal should be a direct link to the services page rather than the Proponent’s main website. Where literature links are not possible, a PDF document may also be incorporated within the Proposal. PDF literature documents should be named as follows: “Proponent Name – Equipment Category”; 
the Schedules and Exhibits provided, as appropriate, should be used for completing the Proposal;
the Proposal should be complete in all respects;
adhere to the Proposal format requirements described above;
each hard-copy Proposal submitted is to have section tabs dividing the above-referenced documents, in the order in which they appear.  Additional supporting information should be inserted in the appropriate tab; and 
respond to the requirements in Response Schedule, or as may be directed in this RFP.

[bookmark: _Toc239223217][bookmark: _Ref239272022][bookmark: _Ref239272025][bookmark: _Ref239272059][bookmark: _Ref239272062][bookmark: _Ref239272094][bookmark: _Ref239272097][bookmark: _Ref239272129][bookmark: _Ref239272133][bookmark: _Ref239272172][bookmark: _Ref239272175][bookmark: _Ref257220850][bookmark: _Toc310519660]Evaluation Process
[bookmark: _Toc239223218][bookmark: _Toc310519661]General
The evaluation of the Proposals will be conducted by the evaluation team (the “Evaluation Team”) in several stages, as described below. Plexxus will determine the membership of the Evaluation Team, in its sole discretion, which may include external consultants and advisors. The stages and the points allocated to each stage of the evaluation process are as follows:

	Description
	Weighting

	Declaration and Certification completed and signed
	Pass/Fail

	Unfair Advantage and Conflict of Interest Statement completed and signed
	Pass/Fail

	References completed
	Pass/Fail

	Medical Devices and Medical Establishment Licensing 
	Pass/Fail

	Safety Disclosure 
	Pass/Fail

	Electrical Certification 
	Pass/Fail

	MIS Image Management System Interface 
	Pass/Fail

	Mounting of Equipment on Boom and Articulating Arms
	Pass/Fail

	Clinical Training
	Pass/Fail

	Medical Grade Equipment
	Pass/Fail

	Background Information
	For information only. Not ranked.

	Exhibit 1 – Identifying and Financial Information
	For information only. Not ranked.

	Exhibit 2 – Supply of Equipment
	5%

	Exhibit 3 – Sub-trades or Sub-contractors
	For Information only. Not ranked.

	Exhibit 4 – Disaster Recovery and Business Continuity Plan
	5%

	Exhibit 5 – New Technology
	5%

	Exhibit 6 – General Specifications
	25%

	Exhibit 7 – Services and Support Exhibit
	5%

	Exhibit 8 – Site Planning and Turnkey Requirements Schedule
	5%

	Validation of references will occur at this stage of the evaluation
	Pass/Fail

	Exhibit 10 – Price Exhibit
	40%

	Form of Agreement\Equipment Agreement
	10%



[bookmark: _Toc239223220][bookmark: _Ref239224272][bookmark: _Ref239224274][bookmark: _Ref239262976][bookmark: _Toc310519662]Stage I - Review of Mandatory Requirements (Pass/Fail)
Proposals that do not meet the mandatory requirements will be disqualified. A Proposal must include, or conform with the following Mandatory Requirements:
[bookmark: _Ref239473992]Declaration and Certification
Declaration and Certification provided for in the Response Schedule, completed and signed by the Proponent in accordance the instructions contained in the Declaration and Certification.  
[bookmark: _Ref239474076][bookmark: _Ref239224172]Unfair Advantage and Conflict of Interest Statement 
Unfair Advantage and Conflict of Interest Statement provided for in the Response Schedule, completed by the Proponent in accordance with the instructions contained in that schedule.
[bookmark: _Ref239474119]References 
The References in the Response Schedule, completed by the Proponent in accordance with the instructions contained in that schedule.
[bookmark: _Toc239223221][bookmark: _Ref239263003][bookmark: _Ref239263020][bookmark: _Ref239263023][bookmark: _Toc310519663]Stage II – Evaluation of General Requirements
Proponents are to respond to the General Requirements of this RFP in the Response Schedule or as otherwise directed in that schedule.
[bookmark: _Ref239156265][bookmark: _Ref239156268][bookmark: _Toc239223222][bookmark: _Toc310519664]Stage III – Oral Presentation and/or Site Visit
The purpose of the Oral Presentation and/or Site Visit will be to allow the Proponent to address the major elements of its Proposal, to obtain any required clarification, and to allow members of the Evaluation Team to interact directly with key representatives of the Proponent’s proposed team so as to validate and to make final adjustments, if required, to the evaluation results of the written Proposal. In advance of the Oral Presentation and/or Site Visit, each Proponent invited to make a presentation will be notified in writing of the matters on which clarification will be sought, and the agenda for the meeting. The Proponent will not have the opportunity to modify its written Proposal or otherwise introduce new information during the Oral Presentation and/or Site Visit stage. The Evaluation Team will request Oral Presentations and/or Site Visit at the sole discretion of the Evaluation Team. The Evaluation team shall not be obligated to receive Oral Presentations and/or Site Visits from all Proponents or any Proponents.
[bookmark: _Toc239223224][bookmark: _Ref239263158][bookmark: _Ref239263190][bookmark: _Ref239263192][bookmark: _Toc310519665]Stage IV – Reference Verification
The Evaluation Team will verify as many references provided by the Preferred Proponent in the References as the Evaluation Team may deem appropriate, and such references may be conducted in-person, as the Evaluation Team may determine in its sole discretion. References will be assessed on a pass/fail basis as to their satisfaction with the Equipment delivered, and will serve to validate (or not, as the case may be) the evaluation conducted by the Evaluation Team. 
After the references have been successfully verified, Plexxus will notify
the Preferred Proponent of its position as the Preferred Proponent, and invite it to enter into discussions to finalize the terms of the Agreement, attached in the Form of Agreement Schedule or 
the Preferred Proponent in writing of its intent to award a contract subject to the terms of this RFP. 
Subject to the requirements of Section 4.7 (Discussions with Preferred Proponent), Plexxus expects that the Agreement will be executed substantially in the form in which it appears in this RFP.
In the event of a tie score between two or more Proposals on completion of the evaluation process, Plexxus shall break the tie by selecting the Proponent with the lowest price as the Preferred Proponent
[bookmark: _Ref239268646][bookmark: _Toc310519666]Stage V - Pricing
Pricing will be scored based on a pricing formula established by the Evaluation Team on the basis of the information provided in the Price Exhibit set out in the Response Schedule. Each Proponent will receive a percentage of the total possible points allocated to price for the Equipment. 
[bookmark: _Toc239223225][bookmark: _Ref239268686][bookmark: _Ref239268689][bookmark: _Toc310519667]Discussions with Preferred Proponent
After identifying the Preferred Proponent, if any, Plexxus may attempt to finalize the terms and conditions of the Agreement with the Preferred Proponent, or it may, in its sole discretion,
prior to making the award, enter into a letter of intent with the Preferred Proponent or enter into an interim purchase order, on terms satisfactory to Plexxus, as an interim measure; and
negotiate changes, amendments, or modifications to the Preferred Proponent’s Proposal.
Plexxus shall at all times be entitled to exercise its rights under Section 2.28 (Rights of Plexxus – Preferred Proponent).
For certainty, Plexxus makes no commitment to the Preferred Proponent that the Agreement will be executed. The Preferred Proponent acknowledges that the commencement of any discussions does not obligate the Purchasers to execute the Agreement. 
[bookmark: _Toc239223250][bookmark: _Ref239270721][bookmark: _Ref239271176][bookmark: _Ref239271201][bookmark: _Ref239271219][bookmark: _Ref239271738][bookmark: _Ref255501014][bookmark: _Ref238292405][bookmark: _Ref238292616]


[bookmark: _Ref288597839][bookmark: _Ref288603461][bookmark: _Toc289333056][bookmark: _Toc310519668]Response Schedule
[bookmark: _Toc289333057][bookmark: _Toc310519669]Stage I – Mandatory Requirements
[bookmark: _Ref279429605][bookmark: _Ref279431379][bookmark: _Ref279431529][bookmark: _Toc289333058][bookmark: _Toc310519670]Declaration and Certification

TO:		Plexxus
		
		Attention:	RFP Coordinator

FROM:	__________________________________________
Proponent’s Legal Name
		__________________________________________
Street Address
__________________________________________
City/Province/Postal Code
		__________________________________________
		Principal Contact Name (“Proponent”)



REFERENCE NO: RFP# 64810 High Definition Surgical Video Equipment 

I am duly authorized by the Proponent, including the persons, firms, corporations and advisors joining in the submission of this Proposal, to execute this Declaration and Certification. 

I declare and certify as follows: 

1. Proponent Information
The full legal name of the Proponent is:




Any other registered business name under which the Proponent carries on business is: 




The jurisdiction under which the Proponent is formed is: 



The name, address, telephone, facsimile number and e-mail address of both: (i) the contact person for the Proponent; and, (ii) the company security officer is:

2. Offer
The Proponent has carefully examined the RFP documents and by examination of actual site conditions (if applicable) has a clear and comprehensive knowledge of what is required under the RFP. By submitting its Proposal, the Proponent agrees and consents to the terms, conditions and provisions of the RFP, including the Form of Agreement Schedule, and offers to provide the Goods in accordance therewith at the rates set out in the Price Exhibit.
3. Pricing
The Proponent has submitted its Pricing in accordance with the instructions in the RFP and in the embedded document in the Price Exhibit and proposes to execute the Agreement in consideration for the prices and rates set forth in the Price Exhibit of this Proposal.
4. Addenda
The Proponent is deemed to have read and accepted all Addenda issued by Plexxus prior to the Closing Time. The onus remains on the Proponent to make any necessary amendment to its Proposal based upon the Addenda. 
5. Proposal Irrevocable
The Proponent agrees that its Proposal shall be irrevocable for 180 Days following the Closing Time. 
6. Disclosure of Information 
The Proponent hereby agrees that any information provided in this Proposal, even if it is identified as being supplied in confidence, may be disclosed where required by law or if required by order of a court or tribunal. The Proponent hereby consents to the disclosure, on a confidential basis, of its Proposal to Plexxus’s advisors retained for the purpose of evaluating or participating in the evaluation of this Proposal.  
7. Proof of Insurance
By signing this Declaration and Certification statement, the Proponent agrees, if selected, that it has verified its capability to do so and will provide proof of insurance coverage as set out in the Form of Agreement Schedule.
8.  Consortium
Where a consortium is responding to this RFP, the Proponent shall be the sole Proponent and the Proponent shall assume full responsibility and liability for the work and actions of all consortium members with respect to the obligations to be assumed pursuant to this RFP, provided that the Purchaser shall be entitled to reject a proposed subcontractor.
9. Execution of Agreement
If its Proposal is selected by Plexxus, the Proponent agrees to finalize and execute the Agreement in the form set out in the Form of Agreement Schedule in accordance with the terms of the RFP.

	Signature of Witness
	Signature of Proponent representative

	
	

	Name of Witness
	Name and Title

	
	

	
	Date:

	
	I have authority to bind the Proponent





[bookmark: bkUnfairAdvConlictStmt][bookmark: _Toc289333059][bookmark: _Toc310519671]Unfair Advantage and Conflict of Interest Statement
Prior to completing this Statement the Proponent is advised to review the definitions of Unfair Advantage and Conflict of Interest set out in Section 1.1 (Definitions) of the RFP. In the event that the boxes below are left blank, the Proponent shall be deemed to declare that (a) it has had no Unfair Advantage in preparing its Proposal and (b) there is no foreseeable actual or potential Conflict of Interest in performing the contractual obligations contemplated in the RFP.  
If either or both of the statements below apply, check the appropriate box:
□	The Proponent declares that there is an actual or potential Unfair Advantage relating to the preparation of its Proposal. 
□	The Proponent declares that there is an actual or potential Conflict of Interest in performing the contractual obligations contemplated in the RFP.
In the event the Proponent declares an actual or potential Unfair Advantage and/or an actual or potential Conflict of Interest (by marking either of the boxes above), the Proponent shall provide all relevant detailed information below.









The Proponent agrees to provide any additional information which may be requested by the RFP Coordinator, in the form prescribed by the RFP Coordinator. 
Where, in its sole discretion, Plexxus concludes that an Unfair Advantage and/or Conflict of Interest arises, it may, in addition to any other remedy available to it at law or in equity, disqualify the Proponent’s Proposal, or terminate any Agreement awarded to the Proponent under the RFP. 
	Signature of Witness
	Signature of Proponent representative

	
	

	Name of Witness
	Name and Title

	
	

	
	Date:

	
	I have authority to bind the Proponent


[bookmark: _Ref279431567][bookmark: _Ref279431750][bookmark: _Toc289333060][bookmark: _Toc310519672]
References
Subject to the requirements set-out in this RFP, the Proponent shall state below its experience on work that is similar to that which is contemplated in this RFP.  Plexxus may, at its discretion request any additional references, in support of the RFP. The Proponent shall comply with any such request. 
	Reference 1
	Proponent Response

	Facility name (include reference sites, if available)
	

	Address
	

	Number of sites/facilities
	

	Contact Information
Identify appropriate contacts to discuss the Equipment (i.e., V.P. of … in this area)
	Contact Name
	

	
	Phone
	

	
	Email
	

	Detailed description of the Equipment provided
	

	Value of Equipment/Account
	



	Reference 2
	Proponent Response

	Facility name (include reference sites, if available)
	

	Address
	

	Number of sites/facilities
	

	Contact Information
Identify appropriate contacts to discuss the Equipment (i.e., V.P. of … in this area)
	Contact Name
	

	
	Phone
	

	
	Email
	

	Detailed description of the Equipment provided
	

	Value of Equipment/Account
	



	Reference 3
	Proponent Response

	Facility name (include reference sites, if available)
	

	Address
	

	Number of sites/facilities
	

	Contact Information
Identify appropriate contacts to discuss the Equipment (i.e., V.P. of … in this area)
	Contact Name
	

	
	Phone
	

	
	Email
	

	Detailed description of the Equipment provided
	

	Value of Equipment/Account
	










[bookmark: _Toc310519673]Medical Devices and Medical Establishment Licensing
	1. The Proponent shall confirm that for all proposed Equipment and products, a valid Medical Device Licence Number currently exists under the Food and Drugs Act (Canada) and the Food and Drugs Act, Medical Devices Regulations unless a valid exemption exists under such statute.

	




	2. The Proponent shall confirm that a valid Medical Device Establishment Licence Number for the Proponent under the Food and Drugs Act (Canada) and the Food and Drugs Act, Medical Devices Regulations exists unless a valid exemption exists under such Regulations. With respect to the requirement set out in this provision, if the Proponent is a joint venture or a consortium, then this confirmation of the Medical Device Establishment Licence shall be provided for one member of the joint venture or consortium.

	




	3. Where the Equipment or the Proponent is exempted from having either of the above-noted Licences, a statement to that effect shall be submitted with the Proposal.

	




[bookmark: _Toc292441457][bookmark: _Toc310519674][bookmark: _Ref257227679]Safety Disclosure
	1. The Proponent shall identify any equipment-related or safety alert, recall, hazard notification, or other safety/quality-related publication occurring in the last 5 years applicable to the Equipment being proposed pursuant to this RFP.

	




	2. The Proponent shall disclose any action or resolution taken to rectify the problems in the equipment-related or safety alert, recall, hazard notification, or other safety/quality-related publication applicable to the Equipment being proposed. 

	




	3. Where there have been no equipment-related alerts, safety alerts, recalls, hazard notifications, or other safety/quality-related publications applicable to the proposed Equipment, the Proponent shall respond by stating “Not Applicable.” 

	






[bookmark: _Toc310519675]Electrical Certification
	The Proponent shall confirm that the proposed electrical Equipment has been authorized or approved for its intended use in accordance with all applicable electrical safety requirements in Ontario, accredited with the Standards Council of Canada Act (Canada) and whether it bears the certification organization’s mark which identifies equipment certified for use in Canada. Where the Equipment is not subject to any electrical certification, the Proponent shall respond by stating “Not Applicable”.

	




MIS Image Management System Interface 

	The proposed Equipment must be capable to be interfaced with the Smith and Nephew Condor 660 MIS Image Management System. The Proponent shall confirm that the proposed Equipment will be interfaced with the Smith and Nephew Condor 660 MIS Image Management System and that the Proponent will be responsible for and completion of the interface. 

	




Mounting of Equipment on Boom and Articulating Arms

	The proposed Equipment must be able to be mounted on existing Boom and Articulating Arms. The Proponent shall confirm that the proposed Equipment will be mounted on existing Boom and Articulating Arms and that the Proponent will be responsible for and completion of the mounting installation.

	




Clinical Training

	The Proponent must provide clinical training for all users of the proposed Equipment including but not limited to physicians, nurses and other healthcare providers as applicable. 

	




Medical Grade Equipment

	All proposed Equipment must be Medical Grade i.e. Monitors. Proponent shall confirm that all proposed equipment is Medical Grade as applicable. 

	



[bookmark: _Toc289333061]

[bookmark: _Toc310519676][bookmark: _Toc289333063]Stage II – General Requirements
[bookmark: _Toc289333062][bookmark: _Toc310519677]Background Information
	Item
	Proponent Response

	Identification

	Canadian head office location and registered office
	

	Corporate head office location (if different than above)
	

	Other locations
	

	Indicate whether incorporated, partnership, sole proprietorship, consortium or other
	

	Private company/public company (exchange listed on)
	

	Incorporation date
	

	Place of incorporation
	

	Incorporation type (provincial/federal)
	

	Name of parent company (if applicable)
	

	Name of subsidiary companies (if applicable)
	

	Number of years in business
	

	Number of years in Canada
	

	Has your company or division been involved in a merger or acquisition in the past five years?
	

	Name of primary financial institution, address/contact/coordinates
	

	Overview

	Brief overview of the company background and its corporate philosophy
	

	Brief description of the Equipment provided by your organization
	

	Type of clients
	

	Financial

	Canadian sales revenue
	

	Worldwide sales revenue
	








[bookmark: _Toc310519678]Exhibit 1 – Identifying and Financial Information 
	Item
	Proponent Response

	Experience and related information

	Number of years the Proponent has provided the Equipment contemplated in this RFP
	

	Number of years Proponent engaged in the field(s) of activity forming the work under this RFP
	

	What percentage of the Proponent’s total sales revenue is attributable to the Equipment contemplated under this RFP?
	

	Approximate annual revenues for the last three fiscal years derived from supply of the Equipment and/or deliverables contemplated in this RFP; include audited financial statements, and annual reports for the last three fiscal periods.
	Year 1

	
	Year 2

	
	Year 3

	Sourcing

	State if the Proponent is the manufacturer.
	

	If the Proponent is not the manufacturer,  the Proponent should identify the nature of the relationship(s) with its supplier (e.g.: exclusive distribution agreement, joint venture and others)
	

	Legal Actions

	The Proponent should disclose any pending or threatened legal action against the Proponent, or by the Proponent against any third party, and how this may impact the provision of Equipment under this RFP.
	





[bookmark: _Toc289333064]


[bookmark: _Toc310519679]Exhibit 2 – Supply of Equipment
	1. Complete a detailed outline of your plan and schedule for delivering the Equipment including tasks, milestones and timeframes. Also include estimated lead time during the agreement and variations in the lead time, if any. 

	




	2. Describe how the Proponent will be able to maintain an adequate supply of consumables, parts, and services for appropriate maintenance of the proposed Equipment for the duration of the Agreement.

	





	3. The Proponent should provide details regarding any cost reduction initiative the Proponent considers could be implemented immediately upon execution of the Agreement or during its first year, explaining the recommended processes to be implemented, including the benefits.

	




	4.  Executive Summary - The Proponent should submit an executive summary of its Proposal describing the main features, benefits, and any limitation or condition of its Proposal, in non-technical terms. Such executive summary should include no reference to Pricing and should not exceed one 8.5 x 11 inch page and should be attached following this Exhibit. 

	







[bookmark: _Toc289333065][bookmark: _Toc310519680]Exhibit 3 – Sub-Trades or Sub-Contractors
1. Plexxus reserves the right to accept or reject any or all of the sub-contractors identified in this attachment.  

2. Plexxus reserves the right, before awarding the Agreement to require the Proponent to submit such further evidence of its sub-contractors, as Plexxus may deem necessary.
3. Proponents are to provide information for all areas of the table below.  Use additional pages in the same format if required.

	Company Name and Address
	Contact and Phone No.
	Detail Work To Be Completed By Sub-trade/Sub-contractor

	
	
	

	
	
	

	
	
	

	
	
	





[bookmark: _Toc289333066][bookmark: _Toc310519681]Exhibit 4 – Disaster Recovery and Business Continuity Plan
	1. Describe the guaranteed response time to assess recalled Equipment that has been identified by the Purchasers. 

	




	2. Describe the resources available to assess all recalled equipment to ensure the Equipment meets current safety standards and regulations.

	




	3. Disclose and describe discussions that the Proponent has had, is presently in or will be in process with any regulatory agencies related to the Equipment which may impact on the future availability of the Equipment, accessories, or service support of the Equipment. 

	




	4. How does the Proponent ensure that the operations of the Proponent and its clients continue when disrupted by natural events, labour unrest and facility emergencies? 

	





	5. How does the Proponent ensure the supply of Equipment in the event of natural events, labour unrest and facility emergencies at manufacturer plant or site of operations?

	




	6. How does the Proponent ensure that adequate efforts will be made by the Proponent as well as the manufacturer to reach the Purchaser premises in case of natural events, labour unrest and facility emergencies at Purchaser’s location?

	




Supporting processes and documentation should be inserted immediately following this Exhibit – Disaster Recovery and Business Continuity Plan.  


[bookmark: _Toc289333067][bookmark: _Toc310519682]Exhibit 5 – New Technology
	1. Describe any future planned technology upgrades for the proposed Equipment 

	




	2. New Technology – In the event a new technology for any Equipment purchased is introduced or announced, how does the Proponent ensure replacement of the proposed Equipment with the newer technology?

	








[bookmark: _Toc289333068][bookmark: _Toc310519683]
Exhibit 6 – General Specifications
Please review and complete the embedded “General Specifications”.

Failure to complete the “General Specifications” in its entirety may result in a proposal being disqualified.

Proponents may provide information in clearly marked Appendixes if not enough space is provided. Please indicate which Appendix the information is provided in.








[bookmark: _Toc310519684]
Exhibit 7 - Services and Support Exhibit
The Proponent should complete this Schedule by responding to each item below for each type of Equipment applicable, attaching separate pages for each type of Equipment, as applicable.
	1. Warranty – The Proponent should indicate the length of warranty, the coverage and all terms and conditions. 

	




	2. Post Warranty Service – The Proponent should indicate the length of time, upon expiration of the warranty, the Proponent will continue to offer service and support on all proposed Equipment.

	




	3. Preventative Maintenance – 
(a) Hours of Service - The Proponent should state the recommended number of hours of service each type of Equipment should operate prior to the performance of routine preventative maintenance.

	




	(b) Procedures - The Proponent should indicate the recommended frequency, type and length of procedures for appropriate preventative maintenance of all proposed Equipment.

	




	(c) Documentation - The Proponent should provide written documentation for the recommended preventative maintenance on the Equipment including but not limited to cleaning, calibrating, periodic replacement of parts, and performance verification.

	




	4. Service Response – 
(a) Response Time - The Proponent should indicate the guaranteed on-site service response time of a qualified repair technician after a request has been made. This information should be provided for:
i. regular weekdays;
ii. weekends;
iii. public (statutory) holidays

	




	(b) Technicians - The Proponent should indicate the number of trained service technicians at each location and identify locations in Ontario.

	




	(c) Parts - The Proponent should indicate the Parts depots located in Ontario and indicate:
i. a list of parts to be kept on site (consignment);
ii. a list of tools the Proponent is to leave on site; and
iii. normal lead time for parts

	




	5. Telephone Support – 
(a) Availability and Services - The Proponent should describe in detail the telephone support available during and after warranty and indicate availability including but not limited to: 24 hours per day, 7 days per week, 365 days per year; operational/application inquiries; remote diagnostic troubleshooting and user networking; and a toll free line.

	




	(b) Length of Support - The Proponent should indicate the length of time that technical telephone support will be provided to the Purchasers (i.e. as long as the Equipment is in service at the Purchasers) and identify any associated costs.

	




	(c) Remote Connectivity - The Proponent should provide details of Purchaser obligations regarding remote connectivity if applicable.

	




	6. Training – 
(a) Technical - The Proponent should list all Biomedical Engineering Department technical training opportunities including a description, length and scope.  Applicable technical training should include all technical aspects of the Equipment including, but not limited to routine maintenance, preventative maintenance and trouble-shooting of all components.

	




	(b) Cleaning and Disinfecting - The Proponent should describe the training and education that will be provided on manufacturer’s recommended cleaning and disinfecting of the proposed equipment.

	




	(c) Ongoing - The Proponent should list and describe on-going training opportunities (e.g. refresher courses, seminars, multi-media materials, in-service sessions, etc.) provided by the Proponent.

	






	7. Loaner Equipment – 
(a) Availability - The Proponent should indicate if loaner equipment is available if required, for use when existing Equipment requires repair, maintenance, recalibration, etc.

	




	(b) Turnaround Time - The Proponent should indicate the guaranteed turnaround time to receive such loaner equipment from the time the initial request is made.

	






[bookmark: _Toc310519685]
Exhibit 8 – Site Planning and Turnkey Requirements Schedule
The Proponent should complete the table below by responding to each category below for each type of Equipment, as may be applicable.  If required, attach separate pages for each type of Equipment.
	1. Site Planning – 
(a) The Proponent should provide detailed information on all utility information and requirements, including all power requirements for the system (regular or emergency) and plans to utilize existing UPS, or identify any need for additional UPS unit(s).

	




	(b) The Proponent should identify and state the effect of power outages or transitional interruptions experienced upon transfer to emergency power generators, together with the significance of interruption of any other supplies.

	




	(c) The Proponent should provide detailed information on all air conditioning, venting requirements and recommendations on the type of cooling required for the equipment, and any other areas affected by equipment heat discharge.

	




	(d) The Proponent should indicate the total heat generated from the equipment, expressed in BTU’s per hour for each section or portion of the system(s).

	





	(e) The Proponent should outline their requirements for an Electrical Power line conditioner and/or specify their equipment tolerances with respect to line fluctuations.

	




	(f) The Proponent should identify arrangements for planned interruption of services for connection of equipment.

	





	(g) The Proponent should identify all work that is not part of the installation by the Proponent and is to be provided by the Hospital to prepare the space prior to installation.

	





	(h) The Proponent should provide the weight and dimensional size (shop drawings) of the proposed equipment.

	




	(i) The Proponent should confirm that all work being performed will be in accordance with CSA Z317.13-07 Infection Control for Construction and Renovation as required.

	




	2. Turnkey Requirements – 
(a) Architectural – The Proponent should confirm that all existing and new penetrations will be sealed for fire and smoke separations.

	





	(b) Electrical – The Proponent should confirm that electrical components will meet the requirements of CAN/CSA-Z32-04.

	



















[bookmark: _Toc289333070][bookmark: _Toc294095525][bookmark: _Toc310519686]
Stage V – Price
[bookmark: _Toc289333071]Exhibit 10 – Price Exhibit
1. Price
The Proponent is to complete this Exhibit in accordance with the instructions contained in this RFP, provided that the following shall apply:
0. all prices shall be provided in Canadian funds and shall include all applicable customs duties, tariffs, overhead, profit, permits, licenses, labour, carriage  insurance, and warranties, and further shall not be subject to adjustment for fluctuation in foreign exchange rates. All prices shall be quoted exclusive of applicable taxes, taxes if applicable, should be stated separately;
all prices quoted, unless otherwise instructed in this RFP, shall remain firm for the period set out in the RFP;
travel, meal and accommodation expenses shall not be included in the rates quoted and shall be billed separately and charged in accordance with the applicable Purchaser’s policy, as may be amended from time to time;
in the event of any discrepancy in the pricing, the lowest unit price submitted shall prevail; and
the Proponent is deemed to confirm that it has prepared its Proposal with reference to all of the provisions of the Form of Agreement Schedule, that it has factored all of the provisions of the Agreement into its pricing assumptions, calculations and into its proposed Pricing.   
2. Supply Term
It is anticipated that the Agreement will be for a term of three (3), and may be extended for a term of up to two (2) years.
3. Delivery Duty Paid (“DDP”) 
Prices shall be quoted DDP freight prepaid at each Purchaser’s site; duty, delivery, and fuel charges included, where applicable. 
4. Payment Terms and Conditions
Standard payment term for the Hospital is net 30 days subject to the terms and conditions of the Agreement.
5. Pricing

Insert all the prices that the Proponent has to offer in the Price Exhibit attachment embedded below. The Proponent must include all requirements in its price proposal for the initial and future purchases including but not limited to cabling, interfaces, HD compatibility between components and installation. Should a Proponent not be able to provide all aspects of complete Equipment Systems it must be clearly indicated.  The Proponent may add additional lines to the Price Exhibit as required. 




The Proponent should indicate any trade in allowance for existing Equipment. Please list any trade in allowance separately from the price proposal. The Price Proposal analysis will be exclusive of any trade in allowance as the Hospital may use the existing Equipment elsewhere or as spares.   

[bookmark: _Toc239223227][bookmark: _Ref239269153][bookmark: _Ref239269443][bookmark: _Ref239271457][bookmark: _Ref239271823][bookmark: _Ref239430656][bookmark: _Ref239430862][bookmark: _Toc289333072][bookmark: _Toc310519687]Form of Agreement Schedule

Proponents are requested to review the embedded Equipment Agreement and submit any revisions to the document as part of the proposal submission. Should the Proponent fail to provide any revisions in accordance with the terms and conditions of this RFP, the Proponent agrees to accept and to be bound by all of the terms and conditions contained in the embedded Equipment Agreement. 

[bookmark: _GoBack]Proponents are required to note that their response to the Equipment Agreement will be reviewed and assigned a score. The score will be included in the overall scoring of the RFP
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[bookmark: _Toc310519688]Purchasers’ Information Practices Schedule

Collection, Use and Disclosure of Personal Health Information

1. The Proponent agrees to receive PHI from the Purchaser in accordance with the requirements of s. 17 or, in the case of health information network providers, s. 10(4) of the Personal Health Information Protection Act, 2004 (Ontario) (PHIPA) and its related regulations, as part of the Proponent’s provision of services to and on behalf of the Purchaser, and not on the Proponent’s behalf or for the Proponent’s own purposes.

2. For greater specificity pursuant to the Proponent’s obligations under section 1 of this Purchasers’ Information Practices Schedule, in the event that the Proponent is a health information network provider under PHIPA, the Proponent will provide the Purchaser with a Privacy Impact Assessment and a Threat Risk Assessment with respect to the services to be provided to the Purchaser pursuant to the Agreement.

3. The Proponent will only use as much PHI as is reasonably necessary to perform its obligations under the Agreement and will make PHI available only to those employees who require access in order to satisfy those obligations.

4. The Proponent will only use and disclose any PHI it receives from the Purchaser as is permitted or required under the Agreement or the laws of Canada and/or the province of Ontario.

5. The Proponent will ensure that any of its agents or subcontractors to whom the Proponent provides the Purchaser PHI has agreed in writing to the same restrictions and conditions that apply to the Proponent with respect to PHI.

6. The Proponent will not disclose PHI, or any information, to any affiliated or unaffiliated third party without the prior written consent of the Purchaser.

7. The Proponent will maintain a log of access and disclosure of PHI by the Proponent and the Proponent’s personnel and make such log available to the Purchaser as and when requested.

Practices to Protect Personal Health Information

8. The Proponent will employ appropriate safeguards to prevent theft, loss and unauthorized access, copying, modification, use, disclosure or disposal of PHI. 

9. The Proponent will maintain privacy policies in accordance with Canadian and Ontario laws and these policies will be made available for inspection on request.

10. The Proponent will educate its employees on privacy laws and policies and take reasonable steps to ensure employee compliance through staff training, confidentiality agreements and employee sanctions.

11. The Proponent will ensure that all employees who have access to PHI from the Purchaser have undergone screening that includes reference checks. 

12. The Proponent will ensure that its employees who are fired, resign or no longer require access to PHI from the Purchaser return all PHI to the Purchaser and can, thereafter, no longer access applications, hardware, software, network and facilities belonging to either the Proponent or the Purchaser. 

13. The Proponent will revoke any user’s access to PHI if security is breached and on the Purchaser’s reasonable request.

14. At the termination of the Agreement, the Proponent will return or destroy all PHI received from, created or received by the Proponent on behalf of the Purchaser that the Proponent maintains custody of in any form and will retain no copies of PHI thereafter.  The Proponent will certify to the Purchaser that all such PHI has been returned or destroyed, as the case may be. If such return or destruction of PHI is not feasible, the Proponent will notify the Purchaser of this fact, extend the protections of the Agreement to all PHI in your custody and will cease all further uses and disclosures.

Notification of and Communication with the Purchaser 

15. The Proponent will provide the Purchaser with the name of a contact person at the Proponent’s organization responsible for the Proponent’s privacy compliance and notify the Purchaser within 24 hours of any changes in the identity of the responsible person.

16. The Proponent will provide notice to the Purchaser’s Privacy Office if the nature of the Proponent’s business and the services being provided to the Purchaser require that the Purchaser PHI must be transmitted or access be provided to any of the Proponent’s personnel or to any facility situated outside of Ontario.  When providing notice, please specify where outside of Ontario the PHI will be transmitted or from where it will be accessed. The Purchaser’s Privacy Office can be notified as follows: 

Toronto East General Hospital
Privacy Office
825 Coxwell Avenue,
Toronto, ON M4C 3E7
Phone: (416) 469-6580, ext 7781
Facsimile: (416) 469-6464 

17. The Proponent will report to the Purchaser’s Privacy Office at the Proponent’s first reasonable opportunity, but in any event no more than 48 hours after the Proponent becomes aware of any use, disclosure (including being legally compelled), theft or unauthorized access of PHI by the Proponent or any of your agents or subcontractors to whom you provide the Purchaser PHI.

18. The Proponent will refer anyone trying to access, correct or complain about their PHI to the Purchaser’s Privacy Office within 48 hours of receiving the complaint or request for access or correction.  The Proponent will cooperate with and assist the Purchaser in the management of any such request for access or correction or complaint.

19. The Proponent will, upon request, make PHI available to the Purchaser for amendment and incorporate any amendments into the Proponent’s records of PHI.  During the term of the Agreement, the Proponent may never deny the Purchaser access to its patients’ PHI.

20. The Purchaser reserves the right to: inspect any goods used or records maintained by the Proponent in connection with the provision of goods or services; question the Proponent’s personnel regarding their handling of PHI; and otherwise audit and electronically verify compliance with these practices.

Additional Purchaser Rights

21. Notwithstanding anything else contained in the Agreement, the Proponent authorizes, acknowledges and accepts termination without notice of the Agreement by the Purchaser in the event that the Purchaser determines the Proponent has violated any of these practices.

22. All of the privacy terms provisions in this Purchasers’ Information Practices Schedule survive the termination of the Agreement. 

23. The Purchaser reserves the right to go to court to obtain an order stopping or preventing the Proponent from violating the privacy terms in this Purchasers’ Information Practices Schedule. The Proponent acknowledges that any breach of these practices will result in the Purchaser suffering irreparable harm.
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		RFP# 64810 - HD Surgical Video Equipment General Specifications

		The Bidder should respond accordingly to each requirement as stated below by responding Yes or No and indicate how the requirement is met or not met in the comments section.

		HD Monitor Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The HD Monitors should be 1080p resolution (16:9, 1920x1080).		Yes or No

		The HD Moniotrs for the initial purchase for Operating Room #1 and the Portable Cart should be 26inch.		Yes or No

		The HD Monitors should able to be installed using existing video cables in Operating Room #1.		Yes or No

		The HD Monitor yokes should be provided as part of the purchase for Operating Room #1.		Yes or No

		The HD Monitors should be available in various sizes for future purchase considerations. List the available sizes.		Yes or No

		The HD Monitor mounting should allow for the Monitor to be able to be "flipped up" when not in use to allow for additional head clearance.		Yes or No

		Provide technical specifications of proposed Monitors. Please add separate section to RFP reply if more spece is required.

		HD Camera Head Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The HD Camera Head should be of a 3-chip design.		Yes or No

		The HD Camera Head zoom should be a parfocal 2x zoom or greater.		Yes or No

		The HD Camera Head should have programmable function buttons.		Yes or No

		The HD Camera Head should be able to perform white balance.		Yes or No

		The HD Camea Head should be autoclavable.		Yes or No

		Provide technical specifications of proposed Camera Head. Please add separate section to RFP reply if more spece is required.

		HD Image Processor Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The HD Image Processor should allow for use of Standard Definition or High Definiton Camera Heads.		Yes or No

		The HD Image Processor should allow for adjustable ranges of definition, i.e. 720i to 1080p.		Yes or No

		The HD Image Processor should be able to perform a white balance.		Yes or No

		Provide technical specifications of proposed Image Processor. Please add separate section to RFP reply if more spece is required.

		Light Source Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The Light Source should use a 300 watt Xenon lamp.		Yes or No

		The Light Source should have an auto and manual intensity adjustment function.		Yes or No

		The Light Source should have a resettable lamp timer.		Yes or No

		The Light Source should have a non-mercury lamp timer.		Yes or No

		Provide technical specifications of proposed Light Source. Please add separate section to RFP reply if more spece is required.

		Insufflator Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The Insuflator should have adjustable pressure settings.		Yes or No

		The Insufflator should have adjustable gas flow settings.		Yes or No

		Provide technical specifications of proposed Insufflator. Please add separate section to RFP reply if more spece is required.

		Portable Cart  Specifications		Compliance (Yes or No)		Bidder Response (Yes or No)		Comments

		The Portable Cart should be able to accomodate a 26" Monitor.		Yes or No

		The Portable Cart casters should come with cord roll-over protection.		Yes or No

		The Portable Cart should come with cable management raceways as to protect cables from damage and staff from trip hazards.		Yes or No

		The Portable Cart should accommodate an articulating arm for Monitor mounting options.		Yes or No
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		RFP# 64810 - HD Surgical Video Equipment Price Proposal



		Please enter your information directly in the fields provided. The pricing  should be exclusive of HST.  

		Item		Supplier Description of Equipment		Equipment Code/Catalogue #		Medical Device Licence #(as applicable)		Unit List Price		Unit Contract Price Year 1		Unit Contract Price Year 2		Unit Contract Price Year 3

		HD Monitor 26"

		HD Camera Head

		HD Image Processor

		Light Source

		Insufflator

		Portable Cart w\articulating arm



		Please enter any and all other requirements for the initial purchase of Equipment for Operating Room #1, e.g installation, interface, mounting hardware and etc. 

		Item		Supplier Description of Equipment		Equipment Code/Catalogue #		Medical Device Licence #(as applicable)		Unit List Price		Unit Contract Price
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EQUIPMENT PURCHASE & INSTALLATION

AGREEMENT

FOR High Definition Surgical Video Equipment





AGREEMENT # CW64810



Between



Toronto EAST  GENERAL HOSPITAL 

- and - 

Name of Supplier: to be determined
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Equipment Purchase and Installation Agreement

THIS AGREEMENT (“Agreement”) is made as of TBD, between Toronto East General Hospital, with an office at 825 Coxwell Avenue, Toronto, ON M4C 3E7 (the “Purchaser”) and TBD with an office at TBD (the “Supplier”).

WHEREAS the Purchaser issued a request for proposals (“RFP”) dated December 8, 2011 for the purchase and installation of the Equipment, and the Supplier submitted a proposal dated TBD offering to sell the Equipment to and install the Equipment for the Purchaser;

AND WHEREAS upon the completion of the evaluation process pursuant to the RFP, the Supplier was identified by the Purchaser as the preferred proponent pursuant to the RFP; 

AND WHEREAS the Supplier and the Purchaser were able to agree on the terms and conditions of this Agreement;  

NOW THEREFORE, for good and valuable consideration, the parties hereto agree as follows:

[bookmark: _Toc239152729][bookmark: _Ref239425508][bookmark: _Ref239425512][bookmark: _Toc310855289]Interpretation

[bookmark: _Toc239152730][bookmark: _Toc310855290]Definitions

In this Agreement, unless the context otherwise requires, the following terms have the meanings indicated below:

“Acceptance” has the meaning ascribed in Section 2.10.1 (General);

“Acceptance Certificate” has the meaning ascribed in Section 2.10.1 (General);

“Acceptance Test(s)” and “Acceptance Testing” has the meaning ascribed in Section 2.10.1 (General);

“Acceptance Testing Period” has the meaning ascribed in Section 2.10.1 (General);

“Business Day” or “Business Days” means Monday to Friday between the hours of 9.00 a.m. to 5.00 p.m., except when such a day is a public holiday, as defined in the Employment Standards Act (Ontario) or as otherwise agreed to by the parties in writing;

“Canada Customs Invoice” means the Canada Border Services Agency form of customs invoice;

“Days” means calendar days;

“Delivery Site(s)” means Toronto East General Hospital, 825 Coxwell Avenue, Toronto, ON M4C 3E7;

“Disapproval Notice” has the meaning ascribed thereto in Section 2.10.1 (General);

“Effective Date” means the date that this Agreement is made, as first shown above;

“Equipment” means the equipment described in the Equipment Schedule, and includes all supplies and operational and service documents to be delivered by the Supplier to the Purchaser described in the Equipment Schedule, including all parts provided during the Warranty Period, and further includes all work to be performed by Supplier necessary to deliver and install the Equipment;

“Event of Force Majeure” means any act of God, outbreak or epidemic of any kind, communicable and virulent disease, strike, flood, fire, embargo, boycott, act of terrorism, insurrection, war, explosion, civil disturbance, shortage of gas, fuel or electricity, interruption of transportation, governmental order, unavoidable accident, shortage of labour or raw materials or any other cause beyond the reasonable control of a party to this Agreement;

“FIPPA” means the Freedom of Information and Protection of Privacy Act (Ontario);

“Indemnitees” means the Purchaser and its officers, directors, agents, employees or physicians;

“MOHLTC” means the Ministry of Health and Long Term Care;

“NAFTA” means the North American Free Trade Agreement;

“NAFTA Certificate of Origin” means a certification information form that is based on the origin requirements in NAFTA;

“New Technology” means any improvement, innovation or advance that affects the operation, safety or efficiency of the Equipment and that is generally available to the Supplier’s customers;

“OEM” means original equipment manufacturer;

(a) “Personal Information” means recorded information about an identifiable individual or that may identify an individual as provided in FIPPA;

“PHI” means personal health information as defined in the Personal Health Information Protection Act, 2004 (Ontario);

“Plexxus” means Hospital Administrative Services c.o.b. as Plexxus, which is a not-for –profit corporation created for the purpose of providing services to its 11 hospital members;

“Privacy Office” means the privacy office of the Purchaser;

“Purchase Price” means the price set out in Section 2.1 (Purchase);

(b) “Record” means any recorded information in the custody or control of the Purchaser, including any Personal Information, in any form: 

i. provided by the Purchaser to the Supplier, or provided by the Supplier to the Purchaser, for the purposes of the Agreement; or 

ii. created by the Supplier in the performance of the Agreement; 

“Scientific Validation Report” means the documentation from an independent third party or a statement by an officer of the Purchaser on the ability of the process and equipment required to achieve the desired level of sterility for the Equipment and its intended uses;

“Specifications” means the drawings and specifications for the Equipment set forth in the Specifications Schedule and includes the additional requirements agreed to by the Purchaser and the Supplier;

“Supplier’s Personnel” means the Supplier’s employees, agents, representatives, and subcontractors;

“Supplier Project Manager” means the manager as set out in Section 2.2 (Supplier Project Manager);

“Term” has the meaning ascribed in Section 6.1 (Term);

“Warranty Period” has the meaning ascribed in Section 5.2 (Limited Equipment Warranty ).

[bookmark: _Toc239152731][bookmark: _Toc310855291]Schedules

The following Schedules are attached to and form an integral part of this Agreement:

Equipment Schedule

Supplier’s Proposal Schedule

Specifications Schedule

Implementation Schedule

Site Planning and Turnkey Requirements Schedule

Information Practices Schedule

These Schedules will be confirmed, prior to the completion of the Agreement.



[bookmark: _Toc239152733][bookmark: _Toc310855292][bookmark: _Ref140395419][bookmark: _Ref140395422]Order of Precedence

In the event of any conflict or inconsistency in the Agreement, the following is the order of precedence of documents comprising this Agreement:

Article 1(Interpretation) to Article 7(General) of this Agreement;

the Schedules annexed to this Agreement, except for the Supplier’s Proposal Schedule; and

the Supplier’s Proposal Schedule.

[bookmark: _Toc239152741][bookmark: _Toc310855293]Purchase and Installation of Equipment

[bookmark: _Ref140395207][bookmark: _Ref140395213][bookmark: _Toc239152742][bookmark: _Toc310855294]Purchase

Subject to the terms of this Agreement, the Purchaser hereby orders and purchases from the Supplier, and the Supplier agrees to sell and provide to the Purchaser, the Equipment and related services for the total Purchase Price, exclusive of all goods and services tax and provincial sales tax. The Purchase Price is subject to any applicable withholding taxes, and shall be payable as set forth in Article 4 (Prices and Payment).

[bookmark: _Ref140395244][bookmark: _Ref140395250][bookmark: _Toc239152743][bookmark: _Ref256946448][bookmark: _Ref256946458][bookmark: _Toc310855295]Supplier Project Manager

The Supplier shall promptly designate a Supplier Project Manager and inform the Purchaser of such designation. The Supplier Project Manager, who shall be approved in advance by the Purchaser, shall have the required skills and capabilities to adequately perform the role, and shall be fully authorized to make decisions and otherwise deal with the Purchaser in an effective and timely manner in respect of all matters under the Agreement. The Supplier Project Manager shall:

be responsible for co-coordinating with the Purchaser the site preparation, delivery and installation of the Equipment and provision of the related services;

oversee the various stages of the delivery and installation of the Equipment to ensure their effective and timely delivery;

ensure that the Supplier’s obligations are completed in an efficient and timely manner; and

be readily available to the Purchaser by telephone and electronic communication during hours mutually agreed upon in writing regarding this Agreement, including, without limitation, responding to requests, queries and complaints from the Purchaser.

[bookmark: _Toc239152744][bookmark: _Toc310855296]Preparation of the Delivery Site

General

The Purchaser and the Supplier shall complete their respective site preparation obligations as described in the Implementation Schedule and the Site Planning and Turnkey Requirements Schedule. The Supplier shall complete its inspection of the Delivery Site(s) at least TBD Days before the date set for the installation.  The Supplier shall promptly notify the Purchaser’s project manager or representative in writing of any deficiency at the Delivery Site(s).

Supplier’s Responsibilities

The parties shall clearly identify in writing all Purchaser responsibilities as set out below, or failing such identification, the Supplier shall be deemed to be responsible by default for any such responsibilities. In addition to the requirements set out in the Specifications Schedule, Implementation Schedule, and the Site Planning and Turnkey Requirements Schedule, the Supplier shall:

work with the Purchaser during the planning, construction and installation phases of the Agreement; and

schedule an alternate time for such work in consultation with the Purchaser if noise level or vibrations are excessive or detrimental during working hours.

Purchaser’s Responsibilities

These instructions will be confirmed, prior to the completion of the Agreement.

[bookmark: _Toc239152745][bookmark: _Toc310855297]Inspection

Provided that the Purchaser complies with the confidentiality obligations set out in the  Agreement, and provided that the Purchaser complies with the Supplier’s safety and site policies made known to the Purchaser, the Purchaser shall be entitled to inspect the Equipment at its own cost, at a mutually agreed upon time. In addition, from time to time during the Supplier’s manufacturing, storage and installation processes, as applicable, the Supplier shall co-operate with, and provide access to, the Purchaser for the purpose of inspecting the Equipment during any Business Day. The conduct or the failure to conduct any such inspection shall in no way affect or impair the Purchaser’s right to inspect or reject any Equipment under Section 2.7 (Rejection) or to conduct Acceptance Tests under Section 2.10 (Acceptance Test), or to exercise any of its other rights or remedies provided in this Agreement, at law or in equity.

[bookmark: _Toc239152746][bookmark: _Toc310855298]Shipment

The Equipment shall be shipped in a manner that does not trigger any charge payable by the Purchaser on delivery, and in the event of any such charge, the Supplier shall forthwith reimburse the Purchaser for such charge.

[bookmark: _Ref140395974][bookmark: _Ref140395981][bookmark: _Toc239152747][bookmark: _Toc310855299]Delivery

These instructions will be confirmed, prior to the completion of the Agreement.

[bookmark: _Ref256935913]General

The Supplier shall deliver the Equipment to the Delivery Site(s) on the date or dates specified in the Implementation Schedule. Provided that the Purchaser provides reasonable notice to the Supplier, the Purchaser may from time to time change delivery dates or temporarily suspend scheduled deliveries.

Risk and Title

All risks of damage to or loss of the Equipment until the date that an Acceptance Certificate has been issued shall be assumed by the Supplier, provided that to prevent damage to or loss of the Equipment, the Purchaser shall ensure that rules of good storage management are applied to accepted partial deliveries, including deliveries, if any, waiting to be returned to the Supplier. Acceptance of the delivery of the Equipment, or any part thereof, shall not bind the Purchaser to accept future shipments of the Equipment, if any. All risks of damage to or loss of the Equipment after the date of the Acceptance Certificate shall be assumed by the Purchaser. Title to the Equipment or any part thereof shall pass to the Purchaser upon the date of the Acceptance Certificate.

Where no Acceptance Test is intended to be conducted, risk and title to the Equipment shall pass on delivery of the Equipment, provided that title shall not pass in the event that the Equipment does not comply with the terms and conditions of the Agreement. 

Specified Delivery

Except in the case of an Event of Force Majeure, where a delivery date or schedule is specified in the Agreement, timely delivery shall be made in accordance with the requirements of Section 7.15 (Time of Essence), and the Supplier shall be responsible to ensure that such delivery is made and shall advise the Purchaser immediately of any anticipated delays, with the reasons for such delays.

Delivery Particulars

The Supplier shall notify the Purchaser of delivery particulars in advance of delivery, as may be required by the Purchaser, and without limiting the particulars required, shall provide the following information: delivery date, mode of shipment, name of shipping/courier company, courier tracking or identification number and special instructions regarding handling, unpacking, and assembly.  The Supplier shall send such information to the following address, as applicable, prior to the delivery date(s) specified, if any:

Toronto East Genral Hospital 

Receiving Department

416-469-6580, ext. 6350



[bookmark: _Ref256935980]Disposal of Packaging

The Supplier shall be responsible, at its expense, for the disposal off-site of the crating and packaging of the Equipment, as and when requested by the Purchaser. In the event that disposal off-site is not possible, disposal on-site shall be made through the approval of the Purchaser at the Supplier’s expense.

[bookmark: _Ref140395363][bookmark: _Ref140395368][bookmark: _Ref140395487][bookmark: _Ref140395493][bookmark: _Ref140395992][bookmark: _Ref140395997][bookmark: _Toc239152748][bookmark: _Ref256945066][bookmark: _Toc310855300]Rejection

All Equipment delivered to the Delivery Site(s) shall be subject to inspection by the Purchaser, and the Purchaser may reject any defective or non-conforming Equipment. The Supplier shall be responsible, at its own expense, for the removal or replacement of such rejected Equipment, and the risk of damage to or loss of any Equipment so rejected by the Purchaser shall remain with the Supplier, provided that the Purchaser shall ensure that rules of good storage management are applied pending the return of any Equipment. For certainty, the conduct or failure to conduct any inspection, or the payment by the Purchaser for any Equipment, shall in no way affect the Purchaser’s right to reject defective or non-conforming Equipment, or affect its right to avail itself of any other remedy to which the Purchaser may be entitled.

[bookmark: _Ref140395443][bookmark: _Ref140395449][bookmark: _Toc239152749][bookmark: _Toc310855301]Quality Control

The Supplier shall conduct all quality control testing necessary to ensure quality, and shall further ensure that the Equipment produced or manufactured by it complies with the requirements of this Agreement. The Supplier shall use all reasonable commercial efforts to maintain ISO certification for the manufacturing, production and distribution processes used by it for the Equipment.

[bookmark: _Toc239152750][bookmark: _Toc310855302]Installation

The Supplier shall install the Equipment at the Delivery Site(s) on the date or dates specified in the Implementation Schedule. The Supplier shall supply all labour, materials, tools, equipment, permits, fees, inspection and testing costs, and supervision for the complete and satisfactory installation of the Equipment at the Delivery Site(s).

When installing the Equipment, the Supplier shall not damage any of the Purchaser’s property, and shall not disrupt or interfere with the Purchaser’s systems or procedures, except as specified in the Implementation Schedule. In the event of any such damage, disruption or interference, the Purchaser and its agents, contractors and employees may take all such steps as are considered appropriate by the Purchaser to repair or restore such damage, disruption or interference. In such circumstance, the Purchaser shall render an account to the Supplier, or may deduct the amount of any such account from any monies owing by the Purchaser to the Supplier.

During the installation of the Equipment, the Supplier shall keep the Delivery Site(s) in as clean and safe a condition as practicable and, upon completion of the installation, the Supplier shall remove all tools, equipment, surplus materials and debris and shall leave the Delivery Site(s) in a clean and safe condition satisfactory to the Purchaser.

[bookmark: _Ref140395191][bookmark: _Ref140395192][bookmark: _Ref140395378][bookmark: _Ref140395384][bookmark: _Ref140395392][bookmark: _Ref140395511][bookmark: _Ref140396012][bookmark: _Toc239152751][bookmark: _Ref239418161][bookmark: _Ref239418323][bookmark: _Ref239419957][bookmark: _Ref239419960][bookmark: _Ref239420799][bookmark: _Ref239420802][bookmark: _Toc310855303]Acceptance Test

[bookmark: _Ref255515680]General

Without prejudice to the Purchaser’s right to reject defective or non-conforming Equipment as specified in Section 2.7 (Rejection), the Supplier shall notify the Purchaser in writing when it has completed the installation and the Equipment is, in the Supplier’s opinion, operating in accordance with the Specifications. The Purchaser shall have a period of 30 Days from such notification to perform Acceptance Testing (“Acceptance Testing Period”). The Purchaser and the Supplier shall agree on the date for conducting Acceptance Testing. For the purposes of the Agreement, “Acceptance Testing” means the process whereby the Equipment is tested to verify that it meets or exceeds the Specifications. 

During the Acceptance Testing Period, the Purchaser, with the assistance of a qualified engineer, shall perform Acceptance Testing, with the assistance of the Supplier, in accordance with the Specifications. Within two Days of completion of Acceptance Testing, either of the following shall occur:



Designated representatives of the Purchaser and the Supplier respectively shall sign a certificate confirming that the Equipment has achieved Acceptance (“Acceptance Certificate”). For the purposes of the Agreement, “Acceptance” means that the Equipment meets or exceeds the Specifications. 



[bookmark: _Ref230678266]The Purchaser shall send a written notice of the Purchaser’s disapproval of the Equipment (“Disapproval Notice”), setting out the extent to which the Equipment does not operate in accordance with the Specifications with sufficient specificity to allow the Supplier to evaluate and respond to the Purchaser’s disapproval, supported by relevant documentation and a detailed report of the reasons for the Purchaser’s disapproval. 

The Purchaser shall not withhold signing the Acceptance Certificate on account of minor omissions or defects in the Equipment. “Minor omissions or defects” mean those that do not substantially affect the use, functionality and/or safety of the Equipment.  



Notwithstanding any provision to the contrary, the Purchaser shall be deemed to have accepted the Equipment on the date the Purchaser first successfully uses the Equipment.



1.1.2 [bookmark: _Ref249282155]Procedure for Disapproval Notice

Where the Purchaser issues a Disapproval Notice, the Supplier shall have an additional 10 Days to cure the deficiencies and defects and achieve Acceptance. In the event that Acceptance is not achieved within such 10 Day period, the Purchaser may, at its option:



request and have replaced by the Supplier, at no additional cost to the Purchaser, the Equipment, or the components of the Equipment that have been the source of the failure, in which case the Supplier shall have a reasonable period of time to replace the Equipment; or

terminate the Agreement and request prompt removal of the Equipment from the Purchaser’s premises, at no cost to the Purchaser, and the Supplier shall provide a full refund of the money paid to date to the Purchaser within a reasonable period of time following such removal. 

Upon the removal of the Equipment, if applicable, the Supplier shall, unless otherwise directed by the Purchaser, return the immediate area where the Equipment is located (“Equipment Area”) to its original condition (as defined herein) to the Purchaser’s reasonable satisfaction, at the Supplier’s expense. For the purposes of this provision, “original condition” means the condition the Equipment Area was in prior to the final preparation of the Equipment Area for installation of the Equipment. For greater certainty, the Supplier shall only be responsible for the direct and reasonable costs associated with the removal of the Equipment and the return of the Equipment Area to the original condition or as otherwise reasonably necessary to install suitable equivalent equipment, and such responsibility shall be subject to the Supplier (i) being provided full control over the means in which the Equipment is removed, provided that such removal is performed in accordance with the Supplier’s standard practices, and (ii) having oversight over the decisions made relating to the return of the Equipment Area to the original condition.

Warranty and Remedies

The Supplier agrees that the warranty for the Equipment shall come into effect on the date of issue of the Acceptance Certificate, or the date of first successful use where there is no Acceptance Test.

For certainty, the conduct of any Acceptance Test(s) shall in no way affect the Purchaser’s right to avail itself of any remedy to which the Purchaser may be entitled at law or in equity in respect of defective or non-conforming Equipment.

[bookmark: _Ref238296401][bookmark: _Ref238296433]Documentation

The documentation referred to in Section 2.11 (Manuals, Bulletins and Documentation) is considered essential and integral to the Equipment and shall be delivered no later than the date of delivery of the Equipment. The Purchaser may withhold commencement of any Acceptance Test(s) until it has received such documentation. 

[bookmark: _Ref140395522][bookmark: _Ref140395527][bookmark: _Toc239152753][bookmark: _Ref255517324][bookmark: _Ref256347239][bookmark: _Toc310855304]Manuals, Bulletins and Documentation

[bookmark: _Ref239483237]The following manuals/materials shall be provided at no charge to the Purchaser and shipped with the Equipment, unless otherwise specified in this Agreement:

1 complete set of operator/user manuals, including software manuals as applicable and any other printed or electronic media available for user education (e.g. videos, CD-ROMS, etc.);

[bookmark: _Ref238294009]1 complete set of service manuals including but not limited to, electrical/mechanical/pneumatic schematics manuals, parts lists, pricing lists or schedules, software manuals, troubleshooting guides, training, health and safety manuals, as applicable;

a list of any installation and/or special test tools and/or components and /or preventative maintenance kits requirements for the proper use and maintenance of the Equipment, replacement parts, and the current parts costs. The Purchaser shall be notified of such requirements before the Equipment is shipped;

schematics, drawings, blueprints and data sheets;

[bookmark: _Ref238294033]all service documentation for diagnostic software; and

The Supplier shall, on a timely basis, forward to the Purchaser:

[bookmark: _Ref238294062]any service bulletins, user bulletins, or similar type of or related bulletin including, but not limited to, on-line technical resources that relate to the Equipment; and

updates to the manuals/materials referred to in this provision

provided that the Equipment is still being used or the Purchaser still requires the Equipment, at no additional cost to the Purchaser.

The materials mentioned in Section 2.11(a) and Section 2.11(b)(i) will be provided upon completion of the training of a designated and qualified person affiliated with or retained by the Purchaser by a Supplier certified technician.

The Supplier shall complete, on the Purchaser’s behalf and at no additional charge to the Purchaser, all documentation required for MOHLTC approval, which shall include all MOHLTC forms required, room drawings with the Equipment location and shielding requirements.

[bookmark: _Ref140395303][bookmark: _Ref140395308][bookmark: _Ref140395751][bookmark: _Ref140395759][bookmark: _Toc239152754][bookmark: _Toc310855305]Changes to Schedules

The Purchaser shall be entitled to make changes to the schedules at any time provided that where any such change results in an increase or decrease in the cost or time required for the delivery of the Equipment or performance of any requirement of this Agreement, an equitable adjustment shall be made to the Purchase Price or to the delivery date, or to both. In the event of a change to any schedule, the Agreement shall be amended accordingly, in writing.

[bookmark: _Toc310855306][bookmark: _Toc239152755]New Technology

1.1.3 [bookmark: _Ref241514824]General

In the event that New Technology is introduced by the Supplier or that the Purchaser becomes aware of New Technology during the Term of the Agreement by another supplier that the Purchaser is interested in using in place of the Equipment in connection with the Equipment supplied under this Agreement, the Purchaser shall:



(a) be entitled to evaluate any New Technology at any time during the Term of the Agreement;

(b) provide 3 months notice that the Purchaser is interested in using another good in place of the Equipment or in connection with the Equipment and information about the New Technology;

(c) provide the Supplier the opportunity to supply, within the 3 month notice period and thereafter during the Term of the Agreement, the New Technology or comparable goods, at the Purchaser’s option, in lieu of or in addition to the Equipment,  at a price satisfactory to the Purchaser and all other terms and conditions of this Agreement shall remain the same unless mutually agreed to in writing by the parties; and

(d) be afforded a reasonable opportunity to test and evaluate the New Technology proposed by the Supplier.

1.1.4 [bookmark: _Toc140290258][bookmark: _Toc140290536][bookmark: _Toc172520718]Failure to Provide

In the event the Supplier is unable or unwilling to provide the New Technology within the 3 month notice period in accordance with Section 2.13.1 (General), the Purchaser, at its sole discretion and without liability or penalty:



(a) may terminate the Agreement effective at the end of the 3 month period;

(b) may modify the Agreement, with the assistance of the Supplier, by deleting the Equipment from the list of Equipment being supplied that the New Technology shall be replacing and continue to purchase from the Supplier under the terms and conditions of the modified Agreement; and

(c) shall be relieved of any obligation to meet any stated volumes in the Agreement.

1.1.5 Suitability of New Technology

In the event there is any dispute as to the suitability, in any respect, of the good that the Supplier proposes that the Purchaser use to replace the Equipment or to use in connection with the Equipment, the decision of the Purchaser shall govern.

[bookmark: _Toc310855307]No Liens

While the Supplier installs the Equipment, it shall promptly pay all of the Supplier’s Personnel, its consultants, contractors and suppliers for any work materials or services which may be performed or supplied at any time in respect of the installation of the Equipment. In addition, the Supplier shall do all things necessary to ensure that no lien is registered against any property of the Purchaser (including, without limitation, obtaining a waiver of lien from any of its contractors and subcontractors), and if any lien is made, filed or registered, the Supplier shall discharge it or cause it to be discharged forthwith, at the Supplier’s sole expense.

[bookmark: _Toc239152756][bookmark: _Toc310855308]Services

[bookmark: _Toc239152757][bookmark: _Toc310855309]General

All services to be performed by the Supplier under this Agreement shall be performed by the Supplier in a good and workmanlike manner. The Supplier shall only employ and retain competent workers, fit and skilled in the work assigned to them, who shall function under the direction and control of the Supplier Project Manager. The Supplier shall be responsible to the Purchaser for the acts and omissions of the Supplier’s Personnel.

[bookmark: _Toc239152758][bookmark: _Toc310855310]Training

General

The Supplier shall provide to the Purchaser training to safely operate and maintain the Equipment. Training may be provided directly by the Supplier’s Personnel and/or any third party retained by the Supplier to provide such training, provided that applicable obligations of confidentiality are passed on such third party. The Purchaser may chose to record all training sessions, provided that such recorded sessions shall be used solely by the Purchaser to train its own personnel. The cost of all of the training, including travel and accommodation for the Purchaser’s personnel to attend such training course(s) at the Supplier’s facilities, if necessary, shall be borne by the Supplier. The Purchaser may request different types of training to be provided to different individuals, at no additional charge to the Purchaser.

Subsequent Training

After the training on the Equipment has been completed, the Purchaser reserves the right to request, at the Purchaser’s expense, the following:

additional follow-up training as reasonably required to ensure the Equipment is utilized efficiently; and

technical and consultative support for the Equipment sold by the Supplier to the Purchaser under this Agreement.  Such support shall include, but shall not be limited to, support for and assistance with the resolution of any problem or difficulty with the operations of the Equipment.

[bookmark: _Toc239152759][bookmark: _Ref255565621][bookmark: _Ref255565689][bookmark: _Toc310855311]Service Support/Replacement Parts

Availability

The Supplier shall:

[bookmark: _Ref239426599]ensure that Equipment support and parts are available for a period of TBD  years following the last date of production of the Equipment and its accessories; and

provide the Purchaser access to telephone technical support, at no charge to the Purchaser, provided that the Equipment remains in use by the Purchaser; and

provide the Purchaser with a 1 year written notification prior to the Equipment parts no longer being available, and failing such notification, the Supplier shall provide the Purchaser sufficient notice to ensure that the Purchaser may purchase the parts that are no longer available. 

Delivery

The Supplier shall deliver satisfactory new replacement parts within TBD  Days from the time of order placement, or if requested by the Purchaser, the Supplier shall deliver rush-order replacement parts within TBD Days. All replacement parts must be OEM specified or as otherwise agreed to in writing and documentation to that effect shall be provided to the Purchaser when the parts are delivered or within 30 Days of delivery.

Costs

The Supplier shall supply and deliver spare parts to the Purchaser, at the Supplier’s own expense, where the Purchaser makes a request for such spare parts within the Warranty Period.

The cost of parts and preventive maintenance kits outside the Warranty Period shall remain fixed for a period of TBD years from the expiry of the Warranty Period, at the price set at the Effective Date. Thereafter, yearly increases for replacement parts and preventive maintenance kits shall not exceed the yearly increase in the cost of living, as established by the published Canadian Consumer Price Index, and shall comply with Section 4.4 (Most Favoured Customer Pricing). The cost of any part and labour outside the Warranty Period shall be invoiced through a new purchase order.

Third Party Spare Parts

Notwithstanding the foregoing, the Purchaser shall be entitled to use for, or attach spare parts to, the Equipment, which spare parts have not been obtained from the Supplier, but have been declared interoperable or acceptable by the Supplier. The use or attachment of such spare parts shall not invalidate the warranties set out in Section 5.1 (Supplier’s Representations and Warranties) and Section 5.2 (Limited Equipment Warranty ), or any other warranty provided by the Supplier.

Alternative Arrangements and Obligations

The Supplier shall specify alternative arrangements available to minimize the downtime of the Equipment. Delivery of any spare parts pursuant to this Agreement shall not relieve the Supplier of its obligation to repair and/or replace any defective Equipment pursuant to Section 5.2 (Limited Equipment Warranty ).

[bookmark: _Toc239152760][bookmark: _Toc310855312]Site Planning and Turnkey Requirements

In addition to the turnkey requirements set out in the Implementation Schedule, the Site Planning and Turnkey Requirements Schedule and the Specifications Schedule as applicable, the Supplier shall comply with the following:

all schedules and revisions shall be approved by the Purchaser prior to implementation in accordance with Section 2.12 (Changes to Schedules);

disruptions of services shall be coordinated with the Purchaser, in the event that evening, night and weekend work may be required; and

the Purchaser may request specific contractors to assist in the resolution of problems encountered with the interoperability or connection to existing systems and the building envelope.

[bookmark: _Toc239152761][bookmark: _Toc310855313]Maintenance

Preventative Maintenance Schedule

Within 30 Days from the Effective Date, the parties shall agree on the details of the schedule for preventative maintenance services to be provided by the Supplier during the Warranty Period and any service contract that includes preventative maintenance. 

Preventative Maintenance Post-Warranty 

These instructions will be confirmed, prior to the completion of the Agreement.

[bookmark: _Toc239152762][bookmark: _Toc310855314]Response Time to Malfunctions

At any time when the Purchaser is using the Equipment, the Supplier’s response to malfunctions shall be within TBD hours by telephone and within TBD  hours on-site if the malfunction cannot be resolved over the telephone. In the event that a malfunction cannot be resolved within TBD hours of the initial telephone call, a working system of equal or superior performance, satisfactory to the Purchaser, shall be provided immediately or made available within TBD hours of the initial telephone call, at no charge to the Purchaser. During the Warranty Period, no charge shall be imposed by the Supplier for the services described in this provision.

[bookmark: _Toc239152763][bookmark: _Toc310855315]Service Records

The Supplier shall submit to the Purchaser a detailed service report for any service work performed on the Equipment. Such service report shall include the problem(s) identified, parts serviced or replaced, materials used, and any costs associated with the service. The labour and parts costs shall be itemized separately. The Supplier shall notify the Purchaser of any service visits made on-site.

[bookmark: _Toc239152764][bookmark: _Toc310855316]Updates and Upgrades

Updates

An ‘Update’ means any correction or change to the Equipment made during the life of the Equipment, and includes any modification, correction or adjustment, associated with patient or operator safety, or in response to all Alert and Safety Notifications pursuant to Section 7.3 (Alerts and Safety Notifications). Any additional hardware required due to an Update shall be provided by the Supplier, at no charge to the Purchaser. During the Term, Updates shall be provided at no cost to the Purchaser, including delivery and installation. Any training associated with any Update shall be provided at no charge to the Purchaser.

Upgrades

An ‘Upgrade’ means a new version of or addition to the Equipment and constitutes an improvement or modification that enhances the performance of the Equipment or provides a new feature or functionality. Upgrades shall be chargeable and shall be made available to the Purchaser, regardless of the conditions of service selected by the Purchaser during the post Warranty Period. The Supplier shall notify the Purchaser in writing of any Upgrade as soon as it becomes available. Any training associated with any acquired Upgrade shall be provided at no charge to the Purchaser.

[bookmark: _Toc239152765][bookmark: _Ref255565639][bookmark: _Ref255565704][bookmark: _Toc310855317]Support

Diagnostic Software

During the Warranty Period or during the extended service period, the Supplier shall provide to the Purchaser all diagnostic software available to maintain, troubleshoot, and support the Equipment. Such diagnostic software shall be identical to that used by the Supplier’s service representatives.

[bookmark: _Ref140395699][bookmark: _Ref140395704]Special Tools

The Supplier shall, at no cost to the Purchaser:

supply any special tools, jigs, or phantoms necessary for the testing or servicing of the Equipment, including computer(s), software (including but not limited to the calibration software), and/or computer interfaces; and

upgrade the items referred to in this Section 3.9.2 (Special Tools) as new releases become available.

Preventive Maintenance Kits

The Supplier shall provide:

an itemized list of all of the components that make up a preventive maintenance kit; and

a detailed procedure describing how to install a preventive maintenance kit, as well as a description of any other procedures that need to be completed at the time of the preventive maintenance kit installation.

Third Party Services

The Supplier shall supply the Purchaser with any and all information to allow the Purchaser to service the Equipment or have a third party service provider perform such service post-warranty, as the Purchaser may determine. The Supplier shall supply all service reports and service passwords allowing the Purchaser full access to any diagnostics included with the Equipment and any other services required. The Supplier shall also respond to any inquiries placed by the Purchaser in association with the service work performed by the Supplier.

Where requested by the Supplier, the Purchaser shall sign a non-disclosure agreement, which it shall provide to the Supplier with all appropriate authorizations.

[bookmark: _Ref140395721][bookmark: _Ref140395727][bookmark: _Toc239152766][bookmark: _Toc310855318]Supplier’s Equipment

General

The Supplier shall supply all of its own equipment for this Agreement, except as otherwise specified in this Agreement.

Installation

Written authorization must be received prior to the installation or attachment of any of the Supplier’s or the Supplier’s Personnel’s equipment, software, or devices on or to equipment, software, or communications networks owned or leased by the Purchaser. In the event of any problem created by any such installation or attachment as referred to in this Section 3.10 (Supplier’s Equipment), the Supplier shall be solely responsible for all repairs and services to correct such problem.

[bookmark: _Toc239152767][bookmark: _Toc310855319]Application of Purchaser’s Rules to Supplier’s Personnel

All policies and procedures applicable to the employees of the Purchaser regarding their conduct in connection with the business and affairs of the Purchaser shall, insofar as the same shall be required by the Purchaser, be applicable to the Supplier and the Supplier’s Personnel while on the Purchaser’s premises. It is the responsibility of the Supplier’s Personnel to familiarize themselves with all such policies and procedures, which the Purchaser shall provide to the Supplier prior to, or at the time of execution of the Agreement.

In the event that any of the Supplier’s Personnel fails or refuses to abide by such policies and procedures, such Personnel shall be removed by the Supplier from performing any services for the Purchaser. In the event of such removal, no liability of any kind or nature whatsoever shall attach to the Purchaser. The Purchaser may also disallow admittance to any of the Supplier’s Personnel to the Purchaser’s premises where such Personnel fails or refuses to abide by the applicable policies and procedures. 

If requested by the Purchaser, the Supplier shall, based on the Purchaser’s internal hiring policies, provide a criminal background or security check of the Supplier’s Personnel. The Purchaser may disallow admittance to any of the Supplier’s Personnel to the Purchaser’s premises where such person does not meet the Purchaser’s security requirements.

[bookmark: _Toc239152768][bookmark: _Toc310855320]Workers’ Compensation

The Supplier shall make all payments required under the Workplace Safety and Insurance Act (Ontario), and under similar legislation in other jurisdictions, and shall indemnify and hold harmless the Indemnitees from any failure to comply. If requested, the Supplier shall provide the Purchaser with a certificate that the Supplier is in good standing under the relevant workers’ compensation legislation.

[bookmark: _Toc239152769][bookmark: _Toc310855321]Workplace Safety

The Supplier shall:

maintain a safe workplace or work site in accordance with safe work practices and housekeeping;

comply with the Occupational Health and Safety Act (Ontario) and all of its regulations pertaining to the type of work being performed;

have actual knowledge of, and comply with the Purchaser’s safety policies and appropriate safe work procedures;

provide the necessary protective equipment, devices or related safety item(s) as required by the Occupational Health and Safety Act (Ontario) and all of its regulations, as well as the Purchaser’s safety policies, and ensure that such equipment, devices and items are used in the performance of the requirements of the Agreement;

if requested, provide the Purchaser with a copy of the Supplier’s written health and safety policy as required by the Occupational Health and Safety Act (Ontario); and

where applicable, provide product performance information relating to anti-microbial effectiveness, to be documented for the review and approval of the Purchaser and the Purchaser’s infection control units.

[bookmark: _Toc239152770][bookmark: _Toc310855322]Cleaning, Disinfecting and Sterilization

For any Equipment that is not intended to be single use, or any single-use Equipment received unsterile and which requires sterilization prior to use, at the Effective Date, the Supplier shall submit to the Purchaser:

a letter from a senior officer of a quality, safety, regulatory or compliance department or unit of the manufacturer of the Equipment clearly stating the recommended validation process parameters for the specific Equipment and/or a Scientific Validation Report that deals with the efficacy of the cleaning, disinfecting and sterilization of the Equipment, as applicable;

reprocessing instructions: step-by-step instructions on the cleaning, disinfecting, maintaining, sterilization, reprocessing, disassembly and reassembly of the specific Equipment;

for Equipment sets containing multiple instruments: a picture of the Equipment set contents and a catalogued list of the individual pieces of the Equipment sets; and

for containerized sets: a letter and/or a Scientific Validation Report stating  Equipment consisting of multiple instruments can be sterilized as a set in the container provided and a catalogued list of the individual pieces of the containerized Equipment sets.

1.2 [bookmark: _Toc248472092][bookmark: _Toc292797203][bookmark: _Toc310855323]Electronic Commerce



1.2.1 [bookmark: _Toc172520734]Electronic Commerce Capability

The Supplier has the capability, or will obtain the capability within TBD months of the date of this Agreement, to communicate and process transactions electronically.  The Purchaser has the capability to process the following electronic commerce transaction types: purchase orders (EDI 850), purchase order acknowledgements (EDI 855), advance shipment notifications (EDI 856), electronic invoices (EDI 810) and remittance advice/payment notifications (EDI 820). The Purchaser also has an electronic funds transfer program for which the Supplier may apply.

1.2.2 Cataloguing Equipment 

Each Supplier shall classify its Equipment using UNSPSC standard coding and include this information in its catalogues. Good descriptions and part numbers displayed on Equipment and packaging should match those identified in the Supplier’s catalogue.

[bookmark: _Ref140395324][bookmark: _Ref140395330][bookmark: _Toc239152772][bookmark: _Toc310855324]Prices and Payment

[bookmark: _Ref140395828][bookmark: _Ref140395844][bookmark: _Ref140395850][bookmark: _Ref140395863][bookmark: _Ref140395868][bookmark: _Toc239152773][bookmark: _Toc310855325]Purchase Price

Subject to any adjustment pursuant to Section 2.12 (Changes to Schedules), Section 4.3 (Discount)], and Section 4.4 (Most Favoured Customer Pricing) the Purchase Price for the Equipment and any related services shall be the sum as outlined in this Agreement.

[bookmark: _Toc239152774][bookmark: _Toc310855326]Invoicing

The Supplier shall submit invoices to the Purchaser for payment in accordance with Section 4.1 (Purchase Price). No additional or contrary term or condition, which may be contained in the Supplier’s invoice, shall have any application to this Agreement. Invoices shall reference this Agreement number and shall contain a brief, point form narrative relating to the amounts set out in it.

The Purchaser’s payment term shall be net 30 Days. The time period specified for payment of invoices, or for accepting any offered discounts for early payment, shall commence only from the date that correct invoices are provided to the Purchaser and in accordance with Section 4.1 (Purchase Price), whichever shall be the later.

[bookmark: _Ref140395773][bookmark: _Ref140395781][bookmark: _Toc239152775][bookmark: _Toc310855327]Discount

The Purchaser may deduct from the gross amount owing under an invoice, a discount equal to TBD % of such amount if the Supplier receives payment from the Purchaser of the net amount owing under such invoice within TBD Days after receipt by the Purchaser of such invoice.

[bookmark: _Ref140395575][bookmark: _Ref140395583][bookmark: _Ref140395647][bookmark: _Ref140395655][bookmark: _Ref140395793][bookmark: _Ref140395800][bookmark: _Toc239152776][bookmark: _Toc310855328]Most Favoured Customer Pricing

The Supplier represents and warrants that, as of the Effective Date, the Purchase Price, as well as all terms, warranties and benefits granted to the Purchaser under this Agreement are, and shall remain during the Term, comparable to or more favourable than the equivalent prices, terms, warranties and benefits offered by the Supplier and its affiliates and associates to any of its or their other customers purchasing substantially similar Equipment in substantially similar volumes in Ontario.

The Supplier agrees that where the Purchaser provides evidence that the Supplier is in breach of its obligation to provide most favoured customer pricing to the Purchaser, it shall adjust the applicable terms of the Agreement retroactively to the date of the breach to comply with such obligation.

[bookmark: _Toc239152777][bookmark: _Toc310855329]Taxes

As the Purchase Price is exclusive of all goods and services taxes and provincial and local sales taxes, if any, each shall be clearly set out on the Supplier’s invoice and paid by the Purchaser unless it provides evidence of exemption therefrom.

[bookmark: _Toc239152778][bookmark: _Toc310855330]Delivery Costs

The Purchase Price is inclusive of all costs related to the delivery of the Equipment to the Delivery Site(s) including, without limitation, all packing, boxing, cartage, freight and insurance, brokerage and all taxes, fees and duties related thereto, except any applicable goods and services tax and provincial sales tax.

[bookmark: _Ref140553874][bookmark: _Ref140553879][bookmark: _Toc239152779][bookmark: _Toc310855331]Representations, Warranties, Indemnities

[bookmark: _Ref140395273][bookmark: _Ref140395280][bookmark: _Ref140395599][bookmark: _Ref140395604][bookmark: _Ref140395902][bookmark: _Ref140395910][bookmark: _Ref140395921][bookmark: _Ref140395927][bookmark: _Ref140395948][bookmark: _Ref140395954][bookmark: _Ref140396031][bookmark: _Ref140396037][bookmark: _Ref140396053][bookmark: _Ref140396060][bookmark: _Toc239152780][bookmark: _Toc310855332]Supplier’s Representations and Warranties

The Supplier represents and warrants to the Purchaser and acknowledges that the Purchaser is relying thereon, as follows:

all Equipment shall be new and unused, unless agreed to in writing by the parties;

subject to the provisions of this Section 5.1 (Supplier’s Representations and Warranties), at the time of installation all Equipment shall have received all required approvals of, and shall comply with, all applicable standards and requirements referred to in the Specifications or required by law, including, but not limited to, the applicable approvals, standards or requirements referred to in this Section 5.1 (Supplier’s Representations and Warranties), referred to the documentation shipped with or provided for use with the Equipment and those required by Agriculture and Agri-Food Canada;

at the time of installation all electrical Equipment shall be authorized or approved in accordance with the Ontario Electrical Safety Code, current as at the date of this Agreement, by a Certification Organization, accredited with the Standards Council of Canada Act (Canada), and shall bear the Certification Organization’s mark which identifies equipment certified for use in Canada. Certification shall be to the standard that is appropriate for the intended use of the Equipment at the Purchaser’s facilities;

both the Supplier and the Equipment shall have received all applicable licensing under, and shall comply with, the Food and Drugs Act (Canada) and its regulations, unless exempted. All licenses shall remain valid for the duration of the Agreement and shall be provided upon request;

the Supplier shall provide documented evidence that the Equipment meets the applicable standards or has the applicable licenses referred to in this Section 5.1 (Supplier’s Representations and Warranties), the Specifications or by law;

on completion of the installation of the Equipment at the Delivery Site(s), there shall be no construction or other liens outstanding in regard to such Equipment or installation;

the Supplier has full power and legal right to enter into the Agreement and to fulfill all of its obligations hereunder, and title to all of the Equipment shall pass to the Purchaser in accordance with the terms set out in the Agreement free and clear of all liens, claims and encumbrances whatsoever;

the Supplier is not aware of any proceeding in progress or pending or threatened against, related to or affecting the Supplier in connection with the Equipment which might be expected to have a materially adverse effect on the Equipment or impact the Supplier’s ability to meet its obligations under this Agreement;

all representations, warranties, confirmations, and statements set out in the Supplier’s proposal/quotation and in this Agreement shall remain accurate in their entirety during the Term;

the Supplier recognizes that the Purchaser is working towards minimizing user and Purchaser personnel exposure to latex to reduce adverse reactions and to promote a latex safe environment and in that regard the Supplier shall provide the Purchaser with the following information, whether:

the Equipment contains any latex; and

the packaging of the Equipment contains any latex; 

the Supplier has disclosed whether mercury exists in the Equipment; and

all construction and renovation must meet Ontario Building Codes, Canadian Electrical Code, Ontario Fire Code, local Municipal Building Codes and by-laws, CSA Standards, and all other applicable codes and laws.

[bookmark: _Toc310855333][bookmark: _Ref140395620][bookmark: _Ref140395626][bookmark: _Toc239152781]Limited Equipment Warranty 

The Supplier represents and warrants to the Purchaser and acknowledges that the Purchaser is relying thereon, as follows:

(a) on delivery, where any Acceptance Test(s) is conducted: “for a period of [to be inserted] months following the date that the Purchaser notifies the Supplier in writing that the Goods have been accepted as specified in Section 2.10 (Acceptance Test)”, the Equipment shall conform to the applicable Specifications, samples and descriptions approved by the Purchaser and shall be in good operating condition and free of defects in design, workmanship and material and shall operate in accordance with the published performance specifications for such Equipment as contained in the Supplier’s product manuals delivered with such Equipment; and

(b) the Equipment will operate in compliance with the Specifications and will be of merchantable quality and fit for its intended purpose(s) and for those purpose(s) made known to the Supplier.

In the event that the Equipment fails to perform in accordance with this limited product warranty, without limiting any other right under this Agreement or in law, the Supplier shall promptly repair or replace, at the Supplier’s option, the Equipment or any part thereof.

[bookmark: _Toc239152782][bookmark: _Toc310855334]Nature of Warranties

The representations and warranties contained in Section 5.1 (Supplier’s Representations and Warranties) and Section 5.2 (Limited Equipment Warranty) are in addition to any other warranties or service guarantees given by the Supplier to the Purchaser or implied by law, are separate and discrete from any other warranties specified in the Agreement or the Equipment’s warranty documentation, and are not subject to any disclaimer of warranty or exclusive remedy or limitation of liability, which may be specified in the Equipment’s warranty documentation and shipping documents used by the Supplier, the Agreement or any document incorporated into the Agreement by reference.

[bookmark: _Ref140553850][bookmark: _Ref140553855][bookmark: _Toc239152783][bookmark: _Toc310855335]Conflict of Interest

The Supplier represents and warrants that, to the best of its knowledge, neither the Purchaser, the Purchasing Organization nor any of their respective personnel, or affiliated organizations has any significant influence in the Supplier or any of its associates or affiliates, or will receive any direct or indirect proceeds from the Agreement other than as expressly stated in the Agreement.

[bookmark: _Toc239152784][bookmark: _Ref255518434][bookmark: _Ref255518452][bookmark: _Ref255565948][bookmark: _Ref255565965][bookmark: _Toc310855336]Indemnity

The Supplier shall defend, at its expense, any action, claim, demand, cost, charge, losses and expenses (whether or not well-founded) brought against the Indemnitees arising out of or related to:

claims for bodily injury, including death, and loss or damage to tangible property, and claims asserted by third parties for bodily injury, including death, and loss or damage to tangible property; and

any breach or alleged breach by the Supplier of any of its obligations, warranties or representations in the Agreement; and

any and all Equipment supplied by the Supplier pursuant to the Agreement, the use thereof or any alleged defect(s) therein, including, without limitation, any alleged inaccuracy or improper statement or claim or direction on the label or packaging thereof and all services performed under this agreement;

the Supplier’s manufacturing or other operations; or

the sale or transportation of any Equipment by the Supplier.

The Supplier shall indemnify and hold the Indemnitees harmless against any such actions, claims, demands, costs, charges, losses and expenses with respect to all resulting costs, liabilities and damages, including legal costs on a substantial indemnity basis (“Losses”), except to the extent that such Losses were not caused by the Supplier, provided that the Purchaser notifies the Supplier as soon as is reasonably practicable in the circumstances of any action, claim or demand in respect of which this indemnity may apply and of which the Purchaser has knowledge and the Purchaser co-operates with the Supplier in the defence of any such claim or action. No such claim or action shall be settled or compromised by the Supplier without the Purchaser’s prior written consent.

[bookmark: _Ref140553820][bookmark: _Ref140553827][bookmark: _Toc239152785][bookmark: _Toc310855337]Intellectual Property Indemnity

The Supplier shall defend, at its expense, any claim or action (whether or not well-founded) brought against the Indemnitees which is based on any or all allegations that the operation or use of any Equipment, or any part thereof, infringes any third party’s copyright, trade secret, patent or any other intellectual property right. The Supplier shall indemnify and hold the Indemnitees harmless against any such claim or action with respect to all resulting costs, liabilities and damages, including legal costs on a substantial indemnity basis (“Losses”), except to the extent that such Losses were not caused by the Supplier, provided that the Purchaser notifies the Supplier as soon as is reasonably practicable of any claim or action in respect of which this indemnity may apply and of which the Purchaser has knowledge, and the Purchaser co-operates with the Supplier in the defence of any such claim or action. No such claim or action shall be settled or compromised by the Supplier without the Purchaser’s prior written consent.

[bookmark: _Ref140553801][bookmark: _Ref140553809][bookmark: _Toc239152786][bookmark: _Ref256346134][bookmark: _Toc310855338]Injunction Against Continued Use of Equipment

In the event that an injunction or order is obtained against the Purchaser’s use of any Equipment or if, in the Supplier’s opinion, any Equipment is likely to become the subject of a claim of infringement or violation of any intellectual property right (including, but not limited to, patent, copyright, trade secret, trade name, trade mark or a proprietary right of a third party), the Supplier shall, at its expense:

[bookmark: _Ref239475389]procure for the Purchaser the right to continue using the affected Equipment; or

[bookmark: _Ref239475398]modify or replace the affected Equipment so that such Equipment becomes non-infringing, but only if the modification or replacement does not materially affect the Equipment or its use by the Purchaser; or

(c) if neither Section 5.7(a) nor Section 5.7(b) are commercially practicable, remove the affected Equipment from the Purchaser or its logistics provider and unconditionally refund and pay to the Purchaser all amounts paid to the Supplier by the Purchaser in respect of such Equipment. The remedies in this Section 5.7 (Injunction Against Continued Use of Equipment) are in addition to the indemnification rights of the Purchaser stated in Section 5.6 (Intellectual Property Indemnity) and any other remedy available to the Purchaser at law or in equity. 

[bookmark: _Toc239152787][bookmark: _Toc310855339]Term and Termination

[bookmark: _Toc239152788][bookmark: _Ref239417262][bookmark: _Ref239417264][bookmark: _Toc310855340]Term

This Agreement shall become effective on the Effective Date, and shall expire on TBD unless it is terminated early in accordance with the provisions of the Agreement (the “Term”). The Term of the Agreement is subject to any and all rights of either party to terminate the Agreement pursuant to the terms of the Agreement, or otherwise available to either party at law or in equity.

[bookmark: _Toc140290286][bookmark: _Toc140290564][bookmark: _Toc172520756][bookmark: _Toc248472110][bookmark: _Toc310855341][bookmark: _Toc239152789][bookmark: _Ref239421375][bookmark: _Ref239421376]Extension

The Purchaser, in its sole discretion, may extend the Term of this Agreement for an additional period of 24 months by giving written notice to the Supplier prior to the commencement of the extension period upon the same terms and conditions.

[bookmark: _Ref256975744][bookmark: _Ref256975766][bookmark: _Toc310855342]Termination by Either Party

Either party may terminate the Agreement on written notice to the other where such other party neglects or fails to perform or observe any material term or obligation of the Agreement and such failure has not been cured within 30 Days of written notice being provided.

[bookmark: _Toc239152790][bookmark: _Ref239421459][bookmark: _Ref239421461][bookmark: _Ref256975782][bookmark: _Ref256975800][bookmark: _Toc310855343]Termination by Purchaser

The Purchaser shall be entitled to terminate the Agreement, without liability, cost or penalty:

on written notice to the Supplier, if any proceeding in bankruptcy, receivership, liquidation or insolvency is commenced against the Supplier or its property;

on written notice to the Supplier, if the Supplier makes an assignment for the benefit of its creditors, becomes insolvent, commits an act of bankruptcy, ceases to carry on its business or affairs as a going concern, files a notice of intention or a proposal or seeks any arrangement or compromise with its creditors under any statute or otherwise;

on written notice to the Supplier, following the occurrence of any material change in the Purchaser’s requirements which results from regulatory or funding changes or recommendations issued by any government or public regulatory body;

at any time, without cause, by giving the Supplier at least 180 Days written notice;

on 30 Days written notice to the Supplier in the event of a breach of the representation regarding conflict of interest in Section 5.4 (Conflict of Interest);

on 30 Days written notice to the Supplier in the event of a misrepresentation or material breach of any of the provisions of Section 5.1 (Supplier’s Representations and Warranties); and

as per any provision of the Agreement that provides for early termination.

[bookmark: _Toc239152792][bookmark: _Toc310855344]No Limitation of Remedies

Any termination of the Agreement shall not in any respect limit any of either party’s rights or remedies either in law or in equity or relieve either party of any obligation incurred prior to the effective date of such termination.

[bookmark: _Toc239152793][bookmark: _Toc310855345]Survival

In addition to the length of survival of any provision which may be explicitly stated in the Agreement, all of the representations, warranties and indemnifications made by the Supplier and set out in this Agreement shall survive the expiration or termination of this Agreement, as shall all other provisions of the Agreement which, by their nature, might reasonably be expected to survive.

[bookmark: _Toc239152794][bookmark: _Ref239425544][bookmark: _Ref239425546][bookmark: _Toc310855346]General

[bookmark: _Toc239152795][bookmark: _Toc310855347]Liability Insurance

Supplier’s Insurance

The duration of each policy shall be from the Effective Date under the Agreement until termination of the Agreement. The Supplier hereby agrees to put in effect and maintain insurance for the term of the Agreement, at its own cost and expense, with insurers having a secure A.M. Best rating of B + or greater, or the equivalent, all the necessary and appropriate insurance that a prudent person in the business of the Supplier would maintain including, but not limited to, comprehensive commercial general liability insurance on an occurrence basis for third party bodily injury, personal injury and property damage.

the Purchaser as an additional insured with respect to liability arising in the course of performance of the Supplier’s obligations under, or otherwise in connection with, the Agreement

products and completed operations

contractual liability coverage

30 Day written notice of cancellation, termination or material change

owned and non-owned automobile coverage with blanket contractual coverage for hired automobiles

Proof of Insurance

On the Effective Date and upon the placement, renewal, amendment or extension of any part of the insurance, the Supplier shall provide the Purchaser with confirmation of coverage and, if requested, a certified true copy of the policies certified by an authorized representative of the insurer along with copies of any amending endorsements. 

Additional Insurance

It shall be the sole responsibility of the Supplier to determine what additional insurance coverage, if any, shall be necessary and advisable for its own protection and/or to fulfill its obligations under the Agreement. Any such additional insurance shall be provided and maintained by the Supplier at its own expense.

[bookmark: _Toc239152796][bookmark: _Toc310855348]WHMIS

Prior to the initial shipment of Equipment hereunder, the Supplier shall provide the Purchaser with, and during the Term of this Agreement the Supplier shall provide and continuously update the Purchaser with, a list of all Equipment containing hazardous materials, or any physical agents or devices or equipment producing or emitting physical agents or any substance, compound or product that is deemed to be or contains a designated substance under the Occupational Health and Safety Act (Ontario). In accordance with the Workplace Hazardous Materials Information System (WHMIS) Regulation, the Supplier shall provide the appropriate Material Safety Data Sheets, including all updates, during the term of the Agreement. All Material Safety Data Sheets documentation shall be provided to the Purchaser in a format requested by the Purchaser.

[bookmark: _Ref140395677][bookmark: _Ref140395683][bookmark: _Ref140553893][bookmark: _Ref140553900][bookmark: _Ref140554082][bookmark: _Ref140554091][bookmark: _Ref140554173][bookmark: _Ref140554179][bookmark: _Toc239152797][bookmark: _Toc310855349]Alerts and Safety Notifications

[bookmark: _Ref239421210]In the event that any alert, recall, safety notification, advisory or warning is issued or communicated, at any time, by the Supplier or the manufacturer of the Equipment or a Canadian recognized reporting agency involving any of the Equipment or is posted on a government or authorized web site, including but not limited to the Health Canada web site, the Supplier shall:

[bookmark: _Ref238225907]communicate the alert, recall, safety notification, advisory or warning by the most expedient method based on the severity of the alert, recall, safety notification, advisory or warning to the Purchaser in accordance with the notice provisions set out in Section 7.10 (Notices) save and except that the communication shall be to:

Toronto East General Hospital

Manager, Risk Management

825 Coxwell Avenue,

Toronto, ON M4C 3E7

Phone: (416) 469-6580, ext. 6261

Facsimile: 416-469-6111



Toronto East General Hospital

Manager, Biomedical Engineering

825 Coxwell Avenue,

Toronto, ON M4C 3E7

Phone: (416) 469-6580, ext 6803

Facsimile: (416) 469-7704



Toronto East General Hospital

Manager, Purchasing and Contract Management

825 Coxwell Avenue,

Toronto, ON M4C 3E7

Phone: (416) 469-6580. Ext. 6463

Facsimile: (416) 469-6465



follow any Health Canada, government or authorized protocols and requirements;

honour all applicable warranties; and

if the Equipment is outside the said Warranty Period and there is a design defect in the Equipment, the Supplier shall work with the Purchaser to take all steps necessary to remedy the situation in a way that is acceptable to the Purchaser acting reasonably.

The Supplier shall also:

[bookmark: _Ref238225885]inform the Purchaser of any possible design defect or malfunction condition with the Equipment, or Equipment substantially similar to the Equipment supplied under this Agreement, at its earliest possible opportunity, but in no event, more than 10 Days after the Supplier becomes aware of the existence of such a defect or malfunctioning condition; and

communicate the circumstances set out in Section 7.3(e) to the Purchaser in the same manner as set out in Section 7.3(a).

[bookmark: _Ref238226626][bookmark: _Ref238226665][bookmark: _Toc239152798][bookmark: _Toc310855350]Government or Regulatory Actions

Where any governmental or regulatory authority having jurisdiction requires the Purchaser or the Supplier to recall or cease using any Equipment, the Purchaser or the Supplier, as the case may be, shall promptly notify the other of such decision or requirement providing all relevant particulars. 

In the case of any recall, seizure or requirement to cease using any of the Equipment by any governmental or regulatory authority having jurisdiction, the Supplier, without limiting the Purchaser’s rights or remedies, shall be provided the opportunity to provide the Purchaser with corrective action satisfactory to the Purchaser, as follows:

replace or repair the Equipment and deliver replacement or repaired Equipment to the Purchaser, which is satisfactory to the Purchaser; and

honour all applicable Equipment warranties.

In any event, the Supplier shall defend, indemnify and hold the Indemnitees harmless from and against all damages, liabilities, and costs including legal costs on a substantial indemnity basis, arising from or related to such recall, seizure or order to cease using, to the extent that such loss was caused by the Supplier.

The responsibility of the Supplier under this provision shall also apply in the case where any Canadian governmental or regulatory authority issues an order to seize the Equipment (for example, where the Supplier failed to take the required corrective action and/or the license of the Equipment was revoked). 

For clarity, the responsibility of the Supplier to replace or repair the Equipment does not apply where the Purchaser decides, in its sole discretion, to cease using the Equipment due to health or safety concerns and those concerns have not led to the request by the Canadian governmental or regulatory authority that the Supplier take appropriate action to correct or to cease using the Equipment.

[bookmark: _Toc239152799][bookmark: _Toc310855351]Customs

All commercial customs documents, including but not limited to commercial invoices, Canada Customs Invoices, and bills of lading, as applicable, shall be fully and satisfactorily completed in accordance with the Canada Border Services Agency (CBSA) requirements. The Supplier shall obtain from the Purchaser and show on the relevant commercial documents all that are accessible of the following: the Purchase Order Number or the department name of the Purchaser purchasing the Equipment.  Equipment eligible for duty free entry into Canada according to NAFTA shall be accompanied by a fully completed NAFTA Certificate of Origin (also referred to as a Statement of Origin), stamped or printed.  Penalties assessed by CBSA due to incomplete, inaccurate or missing information on a commercial customs document shall be the responsibility of the Supplier, shall be charged to and paid by the Supplier or shall be deducted from any payment owing to the Supplier.

[bookmark: _Toc239152800][bookmark: _Toc310855352]Compliance with Laws

The Supplier shall comply with all federal, provincial and local laws, regulations and orders in fulfilling its obligations under the Agreement.

[bookmark: _Toc239152801][bookmark: _Toc310855353]Remedies Cumulative

The rights and remedies of the parties under this Agreement are cumulative, and are in addition to and not in substitution for any other rights or remedies provided in the Agreement, by law or in equity. Any single or partial exercise by the a party of any right under this Agreement, or any failure to exercise or delay in exercising any such right, shall not be or be deemed to be a waiver of, or to prejudice any other rights or remedies to which such party may be entitled.

[bookmark: _Toc239152802][bookmark: _Toc310855354]Force Majeure

General

Except as expressly provided otherwise in the Agreement, dates and times by which a party is required to render performance under this Agreement shall be postponed to the extent and for the period of time that such party is prevented from meeting such dates and times by an Event of Force Majeure.

Purchase of Equipment

The Purchaser shall not be obligated to purchase the Equipment in the event that the needs of the Purchaser change due to any Event of Force Majeure. The Purchaser shall advise the Supplier where the Purchaser’s needs change.

[bookmark: _Ref140554115][bookmark: _Ref140554134][bookmark: _Ref140554150]Notice

Where an Event of Force Majeure occurs, the party who is delayed or fails to perform shall give prompt notice to the other party.

Performance

Such party must use reasonable commercial efforts to render performance in a timely manner utilizing to such end all resources reasonably required in the circumstances, including obtaining supplies or services from other sources if the same are reasonably available.

Right to Terminate

In the event such inability to perform shall continue longer than 30 Days, the party which has received notice pursuant to Section 7.8.3 (Notice) may terminate the Agreement by notice to the other party without further liability, expense or cost of any kind.

[bookmark: _Ref204010549][bookmark: _Ref204010568][bookmark: _Toc239152803][bookmark: _Toc310855355]Alternative Dispute Resolution

General

Should any party default in respect to or contravene any portion of the Agreement, the parties agree to address the breach or dispute through Alternative Dispute Resolution.  Before pursuing this Alternative Dispute Resolution, the parties shall have first escalated the dispute to the highest level of management within their respective organization and given at least TBD Days for such highest level of management to resolve the matter prior to incurring costs under this Section 7.9 (Alternative Dispute Resolution). Subject to the provisions of the Agreement, each party shall continue performing its obligations during the resolution of any dispute, including payment of undisputed amounts then due.

The arbitration procedures in this Section 7.9 (Alternative Dispute Resolution) shall not (i) apply to claims by third parties, or (ii) prevent either party from seeking an injunction or other equitable relief from a court in order to protect its intellectual property rights or its confidential information.

Election

If elected by a party, any breach or claim arising out of or relating to this Agreement or the breach thereof, may be settled by arbitration in accordance with the Arbitration Act, 1991, (Ontario) and judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction thereof. 

[bookmark: _Ref238225943][bookmark: _Ref238225955]Arbitration Site

The arbitration shall be held at a site mutually determined by the parties. Where the parties are unable to agree upon an arbitrator who is willing to serve within 45 Days of receipt of a demand to arbitrate by a party, then the Toronto East General Hospital shall appoint an arbitrator willing to serve.

Procedure

Subject to the provisions of this Section 7.10 (Notices), the arbitrator shall determine the procedure for the arbitration. Such procedure shall include at least one opportunity for written submissions by or on behalf of each party and may include proceedings by way of exchange of oral argument, hearings with or without witnesses, and such other procedures as the arbitrator deems appropriate. The arbitrator shall have no power to amend the provisions of the Agreement.

Decision

The arbitrator shall not award either party punitive damages and the parties shall be deemed to have waived any right to such damages.  The decision shall be in writing and judgment upon the award by the arbitrator may be entered into any court having jurisdiction. Prompt handling and disposal of the issue shall be important. Accordingly, the arbitrator is instructed to assume adequate managerial initiative and control over discovery and other aspects of the proceeding to schedule discovery and other activities for substantially continuous work, thereby expediting the arbitration as much as is deemed reasonable to him or her, but in all events, to effect a final award within 45 Days of the arbitrator’s selection or appointment and within 10 Days of the close of evidence.

Confidential Information

The proceedings shall be confidential and the arbitrator shall issue appropriate protective orders to safeguard both parties confidential information.  The arbitrator shall have the right, but not the obligation, to order that the losing party pay the fees of the arbitrator, which shall be designated by the arbitrator.  If the arbitrator is unable to designate a losing party or does not order the losing party to pay all such fees, he or she shall so state, and the fees shall be split equally between the parties.

Termination Clauses not Subject

Notwithstanding the above, the termination clause provisions as set out in Sections 6.26.3 (Termination by Either Party) and 6.46.4 (Termination by Purchaser) shall not be subject to Alternative Dispute Resolution.

[bookmark: _Ref140554219][bookmark: _Ref140554225][bookmark: _Toc239152804][bookmark: _Toc310855356]Notices

General

Subject to the provisions of Section 7.3 (Alerts and Safety Notifications) and the Information Practices Schedule, any notice, demand, request, consent, approval or acceptance required or contemplated to be given or made hereunder, shall be in writing and either delivered personally or by courier service, sent by facsimile transmission or by regular mail, postage prepaid, addressed to the address set forth on the first page hereof or:

in the case of the Supplier, to facsimile number TBD;

in the case of the Purchaser, to facsimile number (416) 469-6465;

or to such other address or number of which either party may from time to time notify the other in writing.  The time of giving or making such notice, demand, request, consent, approval or acceptance shall be deemed to have been received:

if sent by facsimile transmission on the first Business Day after confirmed transmission;

if mailed in Canada on the fifth Business Day after the date of mailing other than during an actual or threatened postal disruption, in which event personal delivery shall be required;

otherwise, when delivered.

Changes

Each party shall notify the other where there are any changes in the information set out in this Section 7.10 (Notices).

[bookmark: _Ref140553930][bookmark: _Ref140553937][bookmark: _Toc239152805][bookmark: _Toc310855357]Publicity

Each party agrees that the terms of this Agreement are confidential. Neither party shall in any of its advertising or otherwise indicate that it has supplied or purchased or may in the future supply Equipment under this Agreement without the express prior written consent of the other party.  No acquisition or use of the Equipment by the Purchaser shall be construed as an endorsement or approval of such Equipment.

[bookmark: _Ref140553959][bookmark: _Ref140553970][bookmark: _Toc239152806][bookmark: _Toc310855358]Confidentiality

General

The parties agree that any information concerning the business or affairs of the other party or its directors, officers, agents, employees, clients and physicians, as applicable, about which the other party becomes aware of in the course of Supplier supplying the Equipment shall:

be treated as confidential;

not be disclosed to any third party or to the Supplier’s Personnel or the Purchaser’s staff except as may be required under this Agreement; and

not be used for any purpose other than that contemplated by this Agreement and for the benefit of the other party.

The parties agree that any combination of information which includes such information shall be treated as confidential even if individual parts thereof are not confidential.  The parties shall use all reasonable efforts to keep such information confidential, using a standard of care no less than the degree of care that the recipient would be reasonably expected to employ for its own confidential information. The parties shall ensure that all recipients of the said information, including the Supplier’s Personnel or the Purchaser’s staff, assume obligations identical in principle with those which the parties assume under this Section.

In the event a party is required by any applicable law to make disclosure of any such information, the party required to make disclosure shall consult with the other party in advance to the extent reasonably practicable as to the contents and timing of such disclosure.

Exceptions

While neither party shall disclose any confidential information of the other, it shall not constitute a breach of the obligations hereto if such confidential information was:

already lawfully in the public domain or becomes known within the public domain from no breach of such party;

already known to such party at the time of disclosure;

independently developed by the party without reference to or use of the information;

lawfully received by the party from a third party; or

made public with the prior consent in writing of the other party.

1.2.3 FIPPA Records and Compliance 

The Supplier and the Purchaser acknowledge and agree that as of January 1, 2012, the Freedom of Information and Protection of Privacy Act (Ontario) (“FIPPA”) applies to and governs all Records and may require the disclosure of such Records to third parties.   

The Supplier agrees: 

(a) to keep Records secure;

(b) to provide Records to the Purchaser within 7 Days of being directed to do so by the Purchaser for any reason including an access request or privacy issue; 

(c) not to access any Personal Information unless the Purchaser determines, in its sole discretion, that access is permitted under FIPPA and is necessary in order to provide the Equipment; 

(d) not to directly or indirectly collect, use, disclose, copy, modify or destroy any Records for any purposes that are not authorized by the Purchaser; 

(e) to ensure the confidentiality, security and integrity of Records and keep it in a physically secure and separate location safe from any loss, unauthorized access, use, disclosure, copying, modification, deterioration, destruction or intermingling with other records and databases and to implement, use and maintain the most appropriate products, tools, measures and procedures including but not limited to the prohibition on storing Records or downloading them to mobile devices or removable media except in encrypted form and protected by strong passwords.

(f) to restrict access to Records to those of its directors, officers, governors, employees, agents, partners, affiliates, volunteers or subcontractors who have agreed in writing to abide by these terms and have a need to know it for the purpose of providing the Equipment and who have been specifically authorized by the Purchaser to have such access for the purpose of providing the Equipment; 

(g) to revoke any person’s access to Records if confidentiality or security is breached and shall ensure that the Supplier’s Personnel who are fired, resign or no longer require access to the information can, thereafter, no longer access the Records; 

(h) to implement other specific security measures that in the reasonable opinion of the Purchaser would improve the adequacy and effectiveness of the Supplier's measures to ensure the confidentiality, security and integrity of the Records generally; 

(i) to notify the Purchaser at the first reasonable opportunity, but in any event no more than 48 hours after Supplier becomes aware of any unauthorized access, use, copying, disclosure or theft, loss or disposal of Records by Supplier  or any of its agents or subcontractors and will co-operate with the Purchaser as required by the Purchaser to manage the situation referred to in this subparagraph;

(j) that any confidential information supplied to the Purchaser may be disclosed by the Purchaser where it is obligated to do so under FIPPA, by an order of a court or tribunal or pursuant to a legal proceeding;

and the provisions of this paragraph shall prevail over any inconsistent provisions in the Agreement except with respect to the handling of Personal Health Information as provided for in the Information Practices Schedule in which case those provisions shall take precedence.

Information Practices

The Supplier, for the purposes of this Agreement, as an agent of the Purchaser, pursuant to Section 2 of the Personal Health Information Protection Act, 2004 (Ontario), has reviewed and agrees to abide by the Purchaser’s Information Practices set out in the Information Practices Schedule to the extent they are applicable to it.

[bookmark: _Toc239152807][bookmark: _Toc310855359]Property of the Purchaser

All schematics, drawings, blueprints, Specifications and other information and documentation, which may be provided by the Purchaser to the Supplier in connection with this Agreement, shall remain the property of the Purchaser.

[bookmark: _Toc239152732][bookmark: _Toc310855360]Entire Agreement

This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes all prior agreements, understandings, negotiations and discussions, whether written or oral and whether between the Supplier and the Purchaser or between the Supplier and the Purchasing Organization. There are no conditions, covenants, agreements, representations, warranties or other provisions, expressed or implied, collateral, statutory or otherwise, relating to the subject matter hereof except as provided herein.

[bookmark: _Ref238225046][bookmark: _Ref238225061][bookmark: _Toc239152734][bookmark: _Toc310855361]Time of Essence

Time shall be of the essence of this Agreement.

[bookmark: _Toc239152736][bookmark: _Toc310855362]Assignment and Enurement

This Agreement shall enure to the benefit of and shall be binding on and enforceable by the parties and their respective successors and permitted assigns. Neither party may assign or subcontract any of its rights or obligations hereunder without the prior written consent of the other party.  Any act in derogation of the foregoing shall be null and void.

[bookmark: _Toc239152737][bookmark: _Toc310855363]Amendment and Waivers

This Agreement may not be amended or modified in any respect except by written instrument signed by both parties, provided that the Purchaser may make changes to the attached schedules as set forth in Section 2.12 (Changes to Schedules). No waiver of any provision of this Agreement shall constitute a waiver of any other provision nor shall any waiver constitute a continuing waiver unless otherwise provided.

[bookmark: _Toc239152738][bookmark: _Toc310855364]Independent Parties

This Agreement does not create a relationship of principal and agent or employer and employee between the Purchaser and the Supplier and under no circumstance shall either party be considered the agent of the other. The Supplier shall have no authority to assume or create any obligation whatsoever, express or implied, in the name of or on behalf of the Purchaser.

[bookmark: _Toc239152739][bookmark: _Toc310855365]Currency

Unless otherwise indicated, all dollar amounts expressed in the Agreement are in Canadian currency.

[bookmark: _Toc239152740][bookmark: _Toc310855366]Legislation

Where a statute is referred to in the Agreement, such statute shall be interpreted to include all of its related regulations, as may be amended from time to time.

[bookmark: _Toc239152735][bookmark: _Toc310855367]Governing Laws

This Agreement shall be interpreted and enforced in accordance with, and the respective rights and obligations of the parties shall be governed by, the laws of the Province of Ontario, except that such Province’s conflict of laws rules and the United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement. Each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the courts of the Province of Ontario and the courts competent to hear any appeal.

The parties hereby execute the Agreement, which is made as of the Effective Date.
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To be determined
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To be determined
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To be determined
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Information Practices Schedule

[bookmark: _Ref238292405][bookmark: _Ref238292616]Collection, Use and Disclosure of Personal Health Information



1. The Supplier agrees to receive PHI from the Purchaser in accordance with the requirements of s. 17 or, in the case of health information network providers, s. 10(4) of the Personal Health Information Protection Act, 2004 (Ontario) (PHIPA) and its related regulations, as part of the Supplier’s provision of services to and on behalf of the Purchaser, and not on the Supplier’s behalf or for the Supplier’s own purposes.



2. For greater specificity pursuant to the Supplier’s obligations under section 1 of this Information Practices Schedule, in the event that the Supplier is a health information network provider under PHIPA, the Supplier will provide the Purchaser with a Privacy Impact Assessment and a Threat Risk Assessment with respect to the services to be provided to the Purchaser pursuant to the Agreement.



3. The Supplier will only use as much PHI as is reasonably necessary to perform its obligations under the Agreement and will make PHI available only to those employees who require access in order to satisfy those obligations.



4. The Supplier will only use and disclose any PHI it receives from the Purchaser as is permitted or required under the Agreement or the laws of Canada and/or the province of Ontario.



5. The Supplier will ensure that any of its agents or subcontractors to whom the Supplier provides the Purchaser PHI has agreed in writing to the same restrictions and conditions that apply to the Supplier with respect to PHI.



6. The Supplier will not disclose PHI, or any information, to any affiliated or unaffiliated third party without the prior written consent of the Purchaser.



7. The Supplier will maintain a log of access and disclosure of PHI by the Supplier and the Supplier’s Personnel and make such log available to the Purchaser as and when requested.



Practices to Protect Personal Health Information



8. The Supplier will employ appropriate safeguards to prevent theft, loss and unauthorized access, copying, modification, use, disclosure or disposal of PHI.  



9. The Supplier will maintain privacy policies in accordance with Canadian and Ontario laws and these policies will be made available for inspection on request.



10. The Supplier will educate its employees on privacy laws and policies and take reasonable steps to ensure employee compliance through staff training, confidentiality agreements and employee sanctions.



11. The Supplier will ensure that all employees who have access to PHI from the Purchaser have undergone screening that includes reference checks. 



12. The Supplier will ensure that its employees who are fired, resign or no longer require access to PHI from the Purchaser return all PHI to the Purchaser and can, thereafter, no longer access applications, hardware, software, network and facilities belonging to either the Supplier or the Purchaser. 



13. The Supplier will revoke any user’s access to PHI if security is breached and on the Purchaser’s reasonable request.



14. At the termination of the Agreement, the Supplier will return or destroy all PHI received from, created or received by the Supplier on behalf of the Purchaser that the Supplier maintains custody of in any form and will retain no copies of PHI thereafter.  The Supplier will certify to the Purchaser that all such PHI has been returned or destroyed, as the case may be. If such return or destruction of PHI is not feasible, the Supplier will notify the Purchaser of this fact, extend the protections of the Agreement to all PHI in your custody and will cease all further uses and disclosures.



Notification of and Communication with the Purchaser 



15. The Supplier will provide the Purchaser with the name of a contact person at the Supplier’s organization responsible for the Supplier’s privacy compliance and notify the Purchaser within 24 hours of any changes in the identity of the responsible person.



16. The Supplier will provide notice to the Purchaser’s Privacy Office if the nature of the Supplier’s business and the services being provided to the Purchaser require that the Purchaser PHI must be transmitted or access be provided to any of the Supplier’s Personnel or to any facility situated outside of Ontario.  When providing notice, please specify where outside of Ontario the PHI will be transmitted or from where it will be accessed. The Purchaser’s Privacy Office can be notified as follows: 



Toronto East General Hospital

Privacy Office

825 Coxwell Avenue,

Toronto, ON M4C 3E7

Phone: (416) 469-6580, ext 7781

Facsimile: (416) 469-6464 



17. The Supplier will report to the Purchaser’s Privacy Office at the Supplier’s first reasonable opportunity, but in any event no more than 48 hours after the Supplier becomes aware of any use, disclosure (including being legally compelled), theft or unauthorized access of PHI by the Supplier or any of your agents or subcontractors to whom you provide the Purchaser PHI.



18. The Supplier will refer anyone trying to access, correct or complain about their PHI to the Purchaser’s Privacy Office within 48 hours of receiving the complaint or request for access or correction.  The Supplier will cooperate with and assist the Purchaser in the management of any such request for access or correction or complaint.



19. The Supplier will, upon request, make PHI available to the Purchaser for amendment and incorporate any amendments into the Supplier’s records of PHI.  During the term of the Agreement, the Supplier may never deny the Purchaser access to its patients’ PHI.



20. The Purchaser reserves the right to: inspect any equipment used or records maintained by the Supplier in connection with the provision of goods or services; question the Supplier’s Personnel regarding their handling of PHI; and otherwise audit and electronically verify compliance with these practices.



Additional Purchaser Rights



21. Notwithstanding anything else contained in the Agreement, the Supplier authorizes, acknowledges and accepts termination without notice of the Agreement by the Purchaser in the event that the Purchaser determines the Supplier has violated any of these practices.



22. All of the privacy terms provisions in this Information Practices Schedule survive the termination of the Agreement. 



23. The Purchaser reserves the right to go to court to obtain an order stopping or preventing the Supplier from violating the privacy terms in this Information Practices Schedule.  The Supplier acknowledges that any breach of these practices will result in the Purchaser suffering irreparable harm.
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