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SECTION ONE - INTRODUCTION AND INSTRUCTIONS

1.01 Purpose of the RFP

The North Dakota Information Technology Department in cooperation with the Office of Management and Budget State Procurement Office on behalf of the North Dakota Health Information Technology Advisory Committee, hereafter known as “State” is soliciting proposals to provide a statewide (Health Information Exchange) HIE to be accessed by qualified organizations representing providers, physicians, hospitals, other health care organizations, and consumers. Details on the scope of work, requirements and deliverables are contained within this RFP. Solution Providers should demonstrate in their proposal: experience, financial stability, a proven product, and service offerings.

This contract is a cooperative purchasing contract established pursuant to North Dakota Century Code Sections 15.1-09-34(1)(k), 54-44.4-13, and 54-59-18.  North Dakota State Colleges and Universities, K-12 schools, city, county, and local governments and nonprofit organizations established on behalf of public entities may purchase commodities and services under this contract.
Per North Dakota Century Code 54-44.4-13 the State reserves the right to enter into other cooperative purchasing agreements.
The award of this contract is contingent upon ONC approval and legislative appropriation.
1.02 Contact Person, Telephone, Fax, E-mail

The procurement officer is the point of contact for this RFP.  Vendors must direct all communications regarding this RFP to the procurement officer.  Unauthorized contact regarding the RFP with other State employees, Advisory Committee members or work group members may result in the State disqualifying the vendor. The State may also suspend or disbar vendor from the state bidders list.
PROCUREMENT OFFICER: Brandy Peterson
PHONE:  701-328-1888 

FAX:   701-328-3000
TTY Users call:  1-800-366-6888   
E-MAIL:  blpeterson@nd.gov
1.03 RFP Schedule

This schedule of events represents the State’s best estimate of the schedule for this RFP.  
The approximate RFP schedule is as follows: 
	· RFP Issued
	December 21, 2010

	· Questions, clarification requests, or objections due by 3pm Central Time
	January 4, 2011

	· Responses to questions/RFP amendments (if required)
	January 7, 2011

	· Proposals due by 3pm Central Time
	January 25, 2011

	· Demonstrations
	Week of February 21, 2011

	· Proposal evaluation completed by approximately
	February 28, 2011

	· State issues Notice of Intent to Award a Contract approximately
	March 4, 2011

	· State issues contract approximately
	March 11, 2011

	· Contract start approximately
	April 1, 2011


1.04 Return Mailing Address and Deadline for Receipt of Proposals

Offerors must submit five/5 of its proposal in a sealed envelope or package.  

Offerors must submit an electronic copy of their proposal on a CD.

Offerors must submit cost proposals in a separate sealed envelope or package, clearly labeled “cost proposal.”  

Offerors must clearly address all envelopes or packages containing proposals as described below to ensure proper delivery and to avoid having the State open them before the deadline for receipt.  Offerors must address all envelopes or packages as follows:

North Dakota Information Technology Department
Telecommunications Division

Attn: Brandy Peterson
Request for Proposal (RFP):  ND HIE RFP
RFP Number: 112-1014 

1615 Capitol Way

Bismarck, ND 58501
The State must receive proposals at the location specified no later than 3:00 P.M., Central, Time on January 25, 2011.  The State will not publicly read the proposals at the opening.

Offerors may not deliver proposals orally, by facsimile transmission, by other telecommunication or electronic means.  Offerors may fax or electronically transmit signed proposals to a third party who must deliver the proposal to the location indicated above by the date and time designated as the deadline for receipt of proposals.        

Offerors assume the risk of the method of dispatch chosen.  The State of North Dakota (“State”) assumes no responsibility for delays caused by any delivery service.  Postmarking by the due date will not substitute for actual proposal receipt by the State.  An offeror’s failure to submit its proposal prior to the deadline will cause the State to reject the proposal.  Late proposals or amendments will not be opened or accepted for evaluation.

1.05 Assistance to Offerors with a Disability

Offerors with a disability that need an accommodation should contact the procurement officer prior to the deadline for receipt of proposals so the State can make reasonable accommodations.
1.06 Deadline for Receipt of Questions and Objections

Offerors must carefully review this solicitation, the contract (Attachment 2), and all attachments for defects, questionable, or objectionable material.  All questions must be in writing submitted to the email address of the procurement officer, and cite the subject RFP number. The procurement officer must receive these written requests by the deadline specified in the RFP Schedule of Events to allow issuance of any necessary amendments.  

This will also help prevent the opening of a defective solicitation and exposure of offeror's proposals upon which the State could not make an award.  The State will disallow any protests based on the content of the solicitation, if the offeror does not bring these faults to the attention of the procurement officer, in writing, before the time indicated in the Schedule of Events.

If the procurement officer may answer the question by directing the questioner to a specific section of the RFP, then the procurement officer may answer the question over the telephone.  Other questions may be more complex and may require written responses directed to all offerors.  The procurement officer will make this determination.  The State considers oral communications unofficial and non-binding on the State.  The offeror must confirm telephone conversations in writing.
1.07 Bidders List Registration Requirements

VENDORS MUST BE REGISTERED BEFORE CONTRACT AWARD

The State will accept proposals from vendors that are not currently approved vendors on the State’s bidders list; however, the successful offeror will be required to become approved prior to award.  

To become an approved vendor, offerors must:  1) be registered with the North Dakota Secretary of State (fees apply), and 2) submit a completed Bidders List Application to the North Dakota Vendor Registry Office.  Prospective offerors may access the Procurement Vendor Database on-line to verify whether their firm is currently on the bidders list.  The bidders list for this solicitation is commodity code(s) 208-60. 

The Procurement Vendor Database, registration instructions and forms are available on-line at: http://www.nd.gov/spo/.  Contact the Vendor Registry Office at 701-328-2683 or SPOVendor@state.nd.us for assistance. 

The successful offeror must register and become approved within 60 CALENDAR DAYS from the date of the Notice of Intent to Award.  If an offeror fails to become an approved vendor by the time specified by the Procurement Officer, its proposal will be determined to be non-responsive, and the State will reject its proposal.

1.08 Pre-proposal Conference
The State will not hold a pre-proposal conference for this RFP.  The State advises offerors to carefully review the RFP and all attachments and submit all questions to the procurement officer by the deadline indicated for submission of questions in the schedule of events.

1.09 Letter of Interest
Vendors interested in receiving any notices related to this RFP are invited to submit a letter of interest to the procurement office at the following email address:

blpeterson@nd.gov
Include the name of the firm, contact person, mailing address, telephone number, fax number, and e-mail address.   The sole purpose of the letter of interest is to provide the State with a contact person to receive any notices related to the RFP.  Submission of a letter of interest is not a requirement for submitting a proposal.

1.10 Notice Provided

Notice of this solicitation has been provided in accordance with N.D.C.C. 54-44.4-09.  

The Request for Proposal and any amendments to the RFP will be posted on the following website:  http://www.nd.gov/spo/vendor/
1.11 News Releases

A vendor shall not make any news releases related to this RFP without prior approval of the procurement officer or project manager designated by the State.

SECTION TWO - BACKGROUND INFORMATION

2.01 Background Information 

Background information concerning this project is as follows: 
The State has established a Health Information Technology Advisory Committee (HITAC).  The HITAC’s mission is to facilitate the adoption and use of health information technology and exchange to improve healthcare quality, patient safety and overall efficiency of healthcare and public health services in North Dakota.  The HITAC consists of 24 members representing public and private entities.  
The web site for the HITAC including background information, Advisory Committee and workgroup membership can be found at:  http://www.healthit.nd.gov/  
On February 17, 2009, the President signed the American Recovery and Reinvestment Act of 2009 (ARRA). This statute includes The Health Information Technology for Economic and Clinical Health Act of 2009 (the HITECH Act) that sets forth a plan for advancing the appropriate use of health information technology to improve quality of care and establish a foundation for health care reform. The Office of the National Coordinator for Health Information Technology (ONC) was statutorily created by the HITECH Act within the U.S. Department of Health and Human Services (HHS). ONC serves as the principal federal entity charged with coordinating the overall effort to implement a nationwide health information technology infrastructure that allows for the electronic use and exchange of health information.

The HITECH Act authorizes the Centers for Medicare & Medicaid Services (CMS) to administer incentives to eligible professionals (EPs) and hospitals for meaningful use of electronic health records (EHRs). These incentives are anticipated to drive adoption of EHRs needed to reach the goal of all Americans having secure EHRs. To achieve the vision of a transformed health system that health information technology (HIT) can facilitate, there are three critical short-term prerequisites:

· Clinicians and hospitals must acquire and implement certified EHRs in a way that fully integrates these tools into the care delivery process; 

· Technical, legal, and financial supports are needed to enable information to flow securely to wherever it is needed to support health care and population health; and, 

· A skilled workforce needs to support the adoption of EHRs, information exchange across health care providers and public health authorities, and the redesign of work-flows within health care settings to gain the quality and efficiency benefits of EHRs, while maintaining individual privacy and security. 

State government, federal government and the private sector will all play important roles in advancing HIE among health care providers, public health and those providing patient engagement services (such as Personal Health Records) in a state enabled by this grant program. Many states have already made significant progress in developing governance, policies, and technical capacity for HIE among health care providers. Moving forward, states will continue to play a critical leadership role by determining a path and a model for exchange of health information that leverages existing regional and state efforts and is based on HHS-adopted standards and certification criteria. States will develop and implement Strategic and Operational Plans that will ensure that a comprehensive set of actions will result in adoption of HIE to enable providers to meet the HIE meaningful use criteria to be established by the Secretary through the rulemaking process (for up-to-date publicly available information on meaningful use, see: http://healthit.hhs.gov/meaningfuluse).
To carry out the intent of the Act, the State has developed a Strategic and Operational Plan that can be found at:  http://www.healthit.nd.gov/strategic-and-operational-plans/ 
Health Information Technology Adoption 

There are approximately 640,000 people residing in North Dakota. Of this total, about 500,000 reside in the metro areas of Bismarck, Devil‘s Lake, Dickinson, Fargo, Grand Forks, Jamestown, Minot, and Williston. 

There are 51 hospitals and about 300 clinics serving the residents and based in North Dakota. The hospital group consists of the following: 

· 36 Critical Access Hospitals (CAH) 

· 8 Prospective Payment System (PPS )Hospitals including 2 serving the Indian Health Service (IHS) 

· 1 Veterans Administration Hospital 

· 2 Long-term Acute Care Facilities 

· Psychiatric Hospitals 

· 1 Rehabilitation Hospital 

The clinics consist of the following: 

· 120 associated with the regional hospitals 

· 50 associated with the CAH‘s 

· 60 Independent clinics 

· 28 Local Public Health Units 

· 4 Federally Qualified Health Centers 

· 4 Residency Clinics 

· 8 Veterans Clinics 

· 2 Military Clinics 

The capacity for Long-Term Care is: 

· 86 Nursing Facilities with 6,248 beds 

· 63 Basic Care Facilities with 1,714 beds 

· 69 Assisted Living Facilities with 2,569 beds 

In addition, there are 1533 physicians licensed in North Dakota. Nearly 70% of them work within one of the six major healthcare systems – Altru, Essentia, Medcenter One, Sanford Health, St. Alexius, and Trinity. 
In the 2008 report, the Center for Rural Health surveyed healthcare providers across the state to help HITAC better understand the state of healthcare in North Dakota. They reported that 54% of rural residents and 48% of urban residents that were hospitalized were covered by Medicare or Medicaid. Blue Cross/Blue Shield paid for 20% of the rural residents and 28% of the urban residents that received hospital treatment.
Health Information Exchange Readiness 

Electronic health information exchange usually starts with a recognized value proposition between providers. Physicians refer patients to the local lab for tests and need the results back for proper treatment. The patient may need hospitalization for treatment and the physician will refer the patient to the local hospital. Having current and complete patient information is important to the successful treatment. Therefore, an organic need emerges for the exchange of patient information for proper treatment. This need becomes the value proposition for exchanging health related information between physician, the lab and the hospital.
Extended further, this example is the foundation for a healthcare ecosystem. The patient may need additional treatment and is referred to a tertiary hospital for care. Other physicians in the community provide treatment in the same way and they also recognize the need to exchange healthcare information electronically. As their needs are recognized, more providers become participants in the ecosystem. Labs, pharmacies, hospitals, long-term care facilities, public health agencies, clinic, state agencies and others have a need to electronically exchange information and see value in doing so. Connections are established on a transaction-by-transaction basis as required by circumstances and the natural flow of information begins to create its own HIE network over time.
In North Dakota, six such organic ecosystems have emerged over time. They tend to be centered geographically around four primary cities – Bismarck, Fargo, Grand Forks, and Minot. Healthcare providers within each geographic region have made or see the need to make electronic connections within their region. The large, urban PPS hospitals serving each region are already well on the way to using electronic health exchange with their provider community. Local clinics and providers recognize the need for electronic exchange but often lack the resources to make it happen.
The four primary cities are served by six, large healthcare systems. Nearly 70% of all physicians work in these systems. In addition, these six systems account for 80% of the inpatient admissions of North Dakota residents to North Dakota hospitals. They are well-respected systems and compete with each other for market share across the state. However, most of the patients in North Dakota receive their treatment needs from one of these large systems. While patients may move from one system to another for care related to certain specialties, they tend to receive most of their care within a single system. In addition, many patients transfer out of state to facilities such as the Mayo Clinic when their care needs cannot be addressed within a single system.
The need to exchange information between the large healthcare systems and/or between local providers and systems outside their region seems small. Most of the interviewees indicated they primarily interfaced with one of the large systems. This is particularly true in Grand Forks and Minot where one large healthcare system was dominant. While the need to exchange information between a local provider and the large healthcare systems outside their region existed, it was a relatively low percentage of the exchange transactions. In addition, there was a clear need to exchange healthcare information with state agencies from all regions but also seems like a small percentage of the total potential exchange transactions.
Technical Infrastructure 

The Department of Health and Human Services and the Office of the National Coordinator (ONC) for Health Information Technology (HIT) and Centers for Medicare and Medicaid Services (CMS) have recently released the Meaningful Use (MU) final rule specifying the related initial set of standards, implementation specifications, and certification criteria for Electronic Health Record (EHR) technology with final Meaningful Use Stage 1 objectives and measures. This document fully recognizes the final rules along with Meaningful Use Stage 1 objectives and measures and the technical infrastructure reflects meaningful use objectives and adopted standards, implementation specifications, and certification criteria in the design of HIE architecture, on planning of initial set of services, and in adoption of initial set of standards and implementation specifications realizing the initial set of services. Appendix A of the Strategic and Operational Plan contains a table of summaries of final rule for Meaningful Use Certification Criteria for Health Information Technology released by CMS and ONC. The last column of the table, ―IHE Stage 1‖ indicates a set of standards/implementation specifications recommended for content exchange, vocabulary, and security/privacy to be adopted for the first stage (Stage 1) of the Health Information Exchange (HIE) implementation as well as a set of capabilities to be offered at the Stage 1 of the HIE implementations. The following list identifies as a minimum set of services to be offered for the Stage 1 aligned with general and ambulatory/inpatient specific capabilities as specified in the Meaningful Use final rule. 

· Electronic Prescribing Service: Electronic generation and two-way transmission of prescriptions and prescription related information 

· Laboratory Results Exchange Service: Electronic submission of laboratory test orders and receiving/displaying of laboratory test results 

· Exchange of Patient Summary Record in the format of HL7 CDA Release 2, Continuity of Care Document (CCD) with following minimum data elements: 

· Demographics 

· Problem list 

· Medication & Medication Allergy List 

· Laboratory test results 

· Procedures 

The following sections describe standards and implementation specifications adopted for Meaningful Use.
Table 3 Category for Standards to support Meaningful Use

	Category
	Description

	Vocabulary Standards 
	Standardized nomenclatures and code sets used to describe clinical information such as problems and procedures, medications, and allergies etc.

	Content Exchange Standards 
	Standards used to share clinical contents between healthcare stakeholders: patient record summaries, prescriptions, structured clinical documents, and administrative transactions 

	Transport Standards 
	Standards used to establish a common, predictable, secure communication channel for exchange of clinical contents between health information systems. 

	Privacy and Security Standards 
	Standards related security and privacy: Authentication, Authorization, Access Control, and Auditing 


Table 4 Vocabulary Standards

The HIE should adhere to semantic interoperability and standards for coding systems
	Purpose
	Meaningful Use Stage 1
	Meaningful Use Stage 2

	Electronic Prescribing 
	National Library of Medicine‘s RxNorm 
	RxNorm 

	Patient Summary Record 
	Medication Allergy List 
	No Standard 
	Unique Ingredient Identifier (UNII) 

	
	Medication List
	National Library of Medicine‘s RxNorm 
	RxNorm 

	
	Problem List
	ICD-9-CM or SNOMED-CT 
	ICD-10-CM or SNOMED CT 

	
	Procedures
	45 CFR 162.1002 (a)(2) and (a)(5)
	

	
	Lab Order and Results
	LOINC
	LOINC

	Lab Results Reporting to Public Health 
	LOINC 
	LOINIC, UCUM, SNOMED-CT 

	Surveillance Reporting to Public Health 
	HL7 2.3.1 or HL7 2.5.1 
	GIPSE 

	Submission to Immunization Registries 
	CVX 
	CVX 


Table 5 Content Exchange Standards

	Purpose
	Meaningful Use Stage 1
	Meaningful Use Stage 2

	Electronic Prescribing 
	NCPDP SCRIPT 8.1 or SCRIPT 10.6 
	NCPDP SCRIPT 10.6 

	Drug Formulary Check 
	NCPDP Formulary and Benefits Standards 1.0 
	NCPDP Formulary and Benefits Standards 1.0 

	Patient Summary Record 
	HL7 CDA R2 CCD Level 2 (HITSP C32) or ASTM CCR 
	TBD 

	Administrative Transactions 
	HIPAA Transaction Standards ASC X12N or NCPDP 
	HIPAA Transaction Standards ASC X12N or NCPDP 

· ASC X12N 270/271 

· ASX X12N 837 (Dental, Professional, and Institutional) 

· Other transactions 

	Quality Reporting 
	CMS PQRI 
	CMS PQRI 

	Lab Results reporting to Public Health 
	HL7 2.5.1 
	TBD 

	Surveillance Reporting to Public Health 
	HL7 2.3.1 or 2.5.1 
	TBD 

	Submission to Immunization Registries 
	HL7 2.3.1 or 2.5.1 
	TBD 


Transport Standards 

· Simple Object Access Protocol (SOAP) 

· Representational State Transfer (REST) 

· HTTP 

· Extensible Markup Language (XML) 

Table 6 Privacy and Security Standards

	Purpose
	Adopted Standards

	General Encryption and Description of Electronic Health Record 
	FIPS 197 Advanced Encryption Standard (AES) 

	Encryption/Decryption of Electronic Health Information for Exchange 
	Secure communication channel – TLS, IPv6, IPv4 with IPsec 

	Audit Logging 
	Minimum data elements: date, time, patient ID, user ID 

	Data Integrity 
	SHA-1 or higher hashing algorithm FIPS PUB Secure Hash Standard (FIPS PUB 180-3) 

	Cross Enterprise Authentication 
	IHE Cross Enterprise User Assertion (XUA) with SAML 

	Record Treatment, Payment, and Healthcare operations disclosures 
	Minimum data elements: date, time, patient ID, user ID, and a description of the disclosure 


Operating Plan 

North Dakota will design and implement a fully functioning, sustainable Health Information Exchange upon approval of this Strategic and Operational Plan. HITAC has established the following specific goals for successfully implementing health information exchange: 

· Implement the strategies articulated in this plan, adapting to changing environmental conditions as necessary 

· Create multiple funding sources to reduce the burden on any one healthcare stakeholder group 

· Achieve financial sustainability within a reasonable period of time where income exceeds expenditures over several fiscal periods 

· Provide services that will generate significant revenues to support the ongoing operations 

The following section describes the overall Operating Plan with major milestones, timelines for the core activities and associated tasks and subtasks to achieve the goals and objectives outlined in the State of North Dakota HIE strategic plan for statewide Health Information Exchange (HIE). 

The North Dakota HIE Strategic Plan will be implemented through the Operational Plan that outlines a corresponding and comprehensive set of activities to achieve statewide health information exchange. Execution of this plan will enable and support North Dakota‘s providers in achieving and demonstrating Meaningful Use of Electronic Health Record (EHR) technology to electronically capture health information in a structured format; use that information to track key clinical conditions and communicate that information for care coordination purposes; implement decision support tools to facilitate disease and medication management; use EHRs to engage patients and families and report clinical quality measures and public health information. 

The initial Operational Plan will be continually evaluated and revised to reflect lessons learned during the implementation in order to optimize the initial goals and objectives as well as emerging goals and objectives. 

The Health Information Technology Advisory Committee (HITAC) of the State of North Dakota will continue in its leadership role to determine the path and to optimize the model for exchange of health information in North Dakota and Nationwide. As such, HITAC will serve as the governing body for North Dakota‘s HIE initiative. 

North Dakota and HITAC are well prepared for the implementation of a Statewide Health Information Exchange. Additionally, the recent award to Dakota Carrier Network for expansion of Broadband infrastructure will assist in delivering HIE connectivity to rural and frontier communities. 

HITAC will continue its practice of sharing information and coordinating with the HIE efforts in other states as well as supporting the NHIN Exchange initiatives to contribute to the development and interoperability of health information exchange across the nation. Coordination with other states through the NHIN Exchange is included in the Operational Plan.
The Operational Plan covers topics as follows: 

· Coordination with Other ARRA Programs and Other States 

· Additional Environmental Scan Requirements 

· High-level Milestones and Timeline 

· Timelines and Project Plan 

· Project Management Approach 

· Risk Mitigation 

· Governance 

· Finance 

· Technical Infrastructure 

· Business and Technical Operations 

· Legal and Policy 

For additional information please refer to the Strategic and Operational Plan that can be found at:  http://www.healthit.nd.gov/strategic-and-operational-plans/  which is incorporated by reference.
2.03 State Standards and Hosting Requirements
The State requires all information technology purchases to comply with the State’s information technology standards unless the agency receives a waiver. ND State Law also requires that the State’s Information Technology Department (ITD) host all information technology systems unless a hosting exemption is granted. Interested parties may find information regarding the State’s information technology standards at: http://www.nd.gov/ea/standards/ 
SECTION THREE -SCOPE OF WORK

3.01 Scope of Work & Information Technology Solution
The successful Offeror shall provide the goods and/or services to the State. The Offeror shall address each requirement in this Section and indicate whether or not it will comply with the requirement. If the context requires more than a yes or no answer or the section specifically indicates, Offeror shall explain how it will comply with the requirement. Proposals must address each requirement. Merely repeating the requirements may be considered non-responsive and may disqualify the Offeror. Proposals must identify any deviations from the requirements of this RFP or requirements the Offeror cannot satisfy. If the Offeror deviates from or cannot satisfy the requirement(s) of this section, the State may reject the Proposal.  
The Offeror must identify and describe the challenges that are anticipated in development, implementation and operation of the exchange system. Offerors must consider existing state technology infrastructure including those in agencies and within the North Dakota Information Technology Department.

The Offeror must evaluate and provide recommendations on whether existing state systems or tools, web sites or other resources may be leveraged, including any associated cost estimates to upgrade or enhance existing technologies already implemented. The Offeror must provide cost estimates for possible solutions, including complete packaged solution(s), a fully custom-built solution, and hybrid solutions that use different packaged components from different vendors as well as custom code to integrate them into a solution to run the exchanges.
Mandatory Requirements

All items listed this section are Mandatory Requirements. The Offeror must be able to satisfy all of the requirements to be deemed a Responsible Offeror. If the Offeror is successful, the Offeror agrees that it shall comply with all mandatory requirements throughout the full term of the Contract. Offerors must provide a full response to each Mandatory requirement without cross referencing other sections of the proposal. Offerors must use the table format and maintain numbering provided by the State to respond to each requirement. Indicate with an “x” the development status of each component and fully describe how each requirement will be fulfilled.  Development status is as follows:
· A = Requirement is fully functioning within a health information exchange or health information organization

· B = Requirement is already developed and ready for implementation in a statewide health information exchange

· C = Requirement would need to be developed before being ready for implementation in a statewide health information exchange

In addition, the description must include but is not limited to the specific references and/or supportive materials as requested in the description field.
The State reserves the right to determine whether the supportive materials submitted by the Offeror demonstrate the Offeror will be able to comply with the Mandatory Requirements.
Core Components of the Statewide HIE Infrastructure

	
	
	Status 

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	1. 
	The Offeror solution must be a Federated Hybrid Infrastructure Model. See Section 11.8 of the Strategic and Operational Plans for more information on a Federated Hybrid Model.  The hybrid infrastructure model should store a minimal amount of health data centrally, primarily facilitating the transfer of health data between participating health care organizations which store the health data at their disparate locations. The hybrid HIE enables the exchange of data stored in existing provider networks, while maintaining an option to store data centrally. (e.g., smaller provider groups without their own database or network; or the public health department which manages surveillance databases).  
	
	
	

	2. 
	Offeror Detailed Description:  

Describe how your solution operates as a federated hybrid infrastructure model. Describe the number of hybrid statewide or regional HIEs your organization has in a production environment. 

Describe your solution’s capabilities related to the following: 

a. Provider directory services 

b. Identity management (e.g., patient, provider, and entity identification) 

c. Patient consent or preference management system) 

d. Secure data transport 

e. Data de-identification and aggregation 
f.  Centralized storage of data elements (outlined in Section 11.8 of the Strategic and Operational Plans)and process required to add additional data elements to centralized data repository.

	3. 
	The Offeror solution must include a Master Person Index (MPI). The MPI is a standard person identity, information correlation process used to uniquely identify an individual and match patient data from different healthcare providers and care settings.  The state current system is Initiate.  If you are interested in providing a quote that leverage the Initiate system, please submit a response to the Initiate Option in the additional features section.
	
	
	

	4. 
	Offeror Detailed Description:  

Describe your process for the initial load of the MPI. Describe the data fields used in your MPI and how the MPI can accommodate future data elements (e.g., biometrics, national patient identifier, death indicator) 

Provide a list of MPIs you work with.

	5. 
	The Offeror must enable a process for resolving unmatched and/or overmatched patients. 
	
	
	

	
	Offeror Detailed Description:  

Describe the process for resolving unmatched and/or overmatched patients. 

	6. 
	The Offeror solution must include a Record Locator Service (RLS). The RLS provides functionality that will locate where health information exists for identified individuals (i.e., a map or pointers to locations of information).   
	
	
	

	7. 
	Offeror Detailed Description:  

Describe the RLS process and provide data flow diagrams illustrating the use of the RLS in a hybrid HIE infrastructure model. Describe how the RLS will identify the type of health information available through the statewide HIE (e.g., CCD, lab result, immunization history, medication history) and display and/or sort information based on the date of the health information available. 



	8. 
	The Offeror solution must include authentication controls. Authentication controls provide functionality to identify who is allowed to access the statewide HIE.  Valid users may be an existing entity’s users or independent users, which will likely include but not be limited to clinical, public health and information technology personnel and patients. 
	
	
	

	
	Offeror Detailed Description:   
Describe the process of authentication to the following users: 
• Clinical providers with a direct connection to the statewide HIE using their EHR system 
• Clinical providers using the web-based portal • Public health programs (e.g., immunization staff) 
• Information technology personnel (i.e., North Dakota HIE staff or staff at participating organizations managing the provider organization’s connection to the North Dakota HIE. 
• Patients 
• Other types of users 

	9. 
	The Offeror solution must include access and authorization controls. Access and authorization controls must facilitate role-based security to manage how an individual user is permitted to use the statewide HIE.  Authorization rules will support privacy and security policies such as patient consent and will apply restrictions on access to specified health information. 
	
	
	

	10. 
	Offeror Detailed Description:  

Describe how the solution will control the level of access allowed through a direct connection or web-based portal to the North Dakota HIE. 

	11. 
	The Offeror solution must support the following access controls for individual users, which must be able to be administered by the North Dakota HIE or a participating organization:   
a. Unique user IDs for each user that can be administered by a participating organization or the North Dakota HIE. 
b. Restriction of application and or function within the application to specific user ID(s) using role based security 
c. A state of the art user store with proper encryption on passwords or biometric access 
	
	
	

	12. 
	Offeror Detailed Description:  

Describe your implementation experience with the provisioning capabilities above. Describe your solution’s ability to support the user provisioning capabilities above. 

	13. 
	The Offeror solution must support the ability to differentiate levels of access and allowable functionality for different types of users.  This includes but is not limited to: 

a. Physicians 

b. Nurses 

c. Clinical support staff 

d. Pharmacists 
e. Laboratory technicians 

f. Public Health 

g. Payers 

h. Patients or authorized representatives (e.g., parents of minors)
i. Data Analysts/Researchers 
	
	
	

	14. 
	Offeror Detailed Description:  

Describe how the solution determines the level of access allowable and how the views of the health information will be different depending on the level of access or role of the individual accessing the North Dakota HIE. 

	15. 
	The Offeror must include a patient consent solution. The solution will indicate the current opt-in or opt-out status of each patient and must apply restrictions on access to specified health information. 
	
	
	

	
	Offeror Detailed Description:  
Describe how patient consent can be recorded in the statewide HIE, for example how might the provider and/or HIE administrators indicate or change a patient consent preference. Describe how specific clinical data (e.g., HIV/AIDS, substance abuse, mental health) can be suppressed if there is not additional consent allowing access to that type of data.  Describe any patient facing portal your solution has to allow patients to add, change, and delete opt-in/opt-out information.  Describe the level of granularity that the proposed solution offers or any plans to provide levels of granularity, go to http://www.ncvhs.hhs.gov/101110lt.pdf  for examples.  Offerors must describe the auditing capabilities that are available.

	16. 
	The Offeror solution must include audit and logging processes.  Audit and logging processes must provide a log and audit of all intentional and unintentional connections and disconnections to network services and all network configuration changes, generating alerts/notifications for system activity outside the normal range of monitoring levels/thresholds. 
	
	
	

	17. 
	Offeror Detailed Description:  

Describe how the solution’s audit and logging processes align and coordinate with audit and logging processes of EHR and other information systems maintained by organizations connected to the North Dakota HIE. Describe the range of audit information that could be collected based on the solutions hybrid infrastructure model and the method to retrieve data from the logs.  Identify report functionality built into the system including alert processes, standard reports and custom report writing functionality.

	18. 
	The Offeror solution must support a provider directory and enable processes for healthcare providers to enroll or update their information in the directory. The provider directory will help with monitoring HIE participation levels, enable direct messaging to healthcare providers, and communicate important information about North Dakota e-Health.  There must be a tool to initially enter a batch set of data into the directory.  There must be a query enabling the extraction of provider information in the directory. 
	
	
	

	19. 
	Offeror Detailed Description:   

Describe the data fields captured in the provider directory. Describe how providers can us the directory to enroll or update their information. Describe the functionality available to HIE administrators to manage and query the directory. 

	20. 
	The Offeror solution must include a Web-based Portal. Authorized healthcare providers that have a clinical data system that is not integrated for a direct connection to the North Dakota HIE (e.g., non-certified EHRs), will be able to access the MPI and view records retrieved by the RLS.  However, these healthcare providers would not generally be making their patient records available for other healthcare providers via the statewide HIE.  Modules of the portal that will allow healthcare providers using the portal to edit or upload information to the statewide HIE.  Modules include but are not limited to: 

a. Immunization data 

b. Quality reporting data 

c. EHR Light (i.e., an HIE hosted version of an electronic health record) 

d. Payor to provider exchange of clinical information (e.g., prior authorization) 
	
	
	

	21. 
	Offeror Detailed Description:   

Please describe the modules available for integration into the web-based portal. Please describe the functionality and data captured and exchanged through the modules.

	22. 
	The Offeror solution must establish an interface to enable a direct connection to a minimum of 7-10 diverse EHR products which may be located in a multitude of healthcare provider organizations or practice sites throughout North Dakota.  As these products evolve to comply with certification requirements the solution must provide updates to connections on an ongoing basis. 
	
	
	

	
	Offeror Detailed Description:   
Provide a list of all EHR interfaces that you have already developed, are fully functional and integrated into a statewide HIE or HIO, including where the HIO/HIE resides, the EHR vendor, product and version number. Describe the process and approximate timeline for connecting additional healthcare provider organizations using the same EHR product once an initial interface with the product has been established. 


Initial Clinical Data Exchange
	
	
	Status

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	23. 
	The Offeror solution must support the exchange of the Continuity of Care Document (CCD) in compliance with ONC endorsed interoperability standards. This includes the ability to provide a patient-level clinical summary document that is transferred between healthcare providers when a patient is referred to a specialist or admitted or discharged from a hospital.  Healthcare providers can view a CCD from other healthcare providers through the statewide HIE and make CCDs from their patients available to other healthcare providers. 
	
	
	

	24. 
	Offeror Detailed Description:  

Describe how your solution supports the exchange of the CCD based on HITSP standards, including the specific use cases that will be used. 

	25. 
	The Offeror solution must support the real time exchange of the Electronic reporting to the Immunization Information System (IIS) at the State in compliance with ONC endorsed interoperability standards.  This includes the ability for healthcare providers or public health to electronically report vaccines administered or other immunization information to the IIS.  
	
	
	

	26. 
	Offeror Detailed Description:  

Describe how your solution can automatically pull information from EHRs and send required data elements to IIS through the statewide HIE. Describe how your solution would support data entry of immunization information through the web-based portal. 

	27. 
	The Offeror solution must support the exchange of the Immunization history.  This includes the ability for healthcare providers and other authorized users to request and receive an immunization history from the State 
	
	
	

	28. 
	Offeror Detailed Description:   

Describe how an immunization history can be requested through the direct connection or web-based portal. Describe how the provider would view and save the immunization history through the direct connection to the statewide HIE or the web-based portal. 

	29. 
	The Offeror solution must support the exchange of the Laboratory Orders and Results (i.e., Clinical Pathology Results) in compliance with ONC endorsed interoperability standards.  This includes the ability to transmit a patient's laboratory order (i.e., computerized physician order entry) and the eventual results, through the statewide HIE.  
	
	
	

	30. 
	Offeror Detailed Description:   

Describe how your solution supports the exchange of the laboratory orders and results based on HITSP standards, including the specific use cases that will be used. 

	31. 
	The Offeror solution must support the exchange of the Medication history in compliance with ONC endorsed interoperability standards.  This includes the ability to allow prescribing healthcare providers access to information about medications previously dispensed by pharmacists to a patient, including prescriptions from other healthcare providers.   
	
	
	

	32. 
	Offeror Detailed Description:   
Describe how your solution supports the exchange of the medication history based on HITSP standards, including the specific use cases that will be used.  Describe any data sources necessary.  

	33. 
	The Offeror solution must support the exchange of the Medication orders and dispensing history in compliance with ONC endorsed interoperability standards.  This includes the ability for pharmacies to receive a new prescription from a healthcare provider, send a refill request to a healthcare provider, or receive a refill response back from a healthcare provider. Pharmacies dispense the prescription to the patient. 
	
	
	

	34. 
	Offeror Detailed Description:   

Describe how your solution supports the exchange of the medication orders and dispensing history based on HITSP standards, including the specific use cases that will be used. 

	35. 
	The Offeror solution must support the exchange of the Medication Formulary in compliance with ONC endorsed interoperability standards.  This includes the ability to make drug benefit coverage information from payors available to prescribers.  
	
	
	

	36. 
	Offeror Detailed Description:   

Describe how your solution supports the exchange of the medication formulary information based on HITSP standards, including the specific use cases that will be used 

	37. 
	Provider-Provider Messaging:  Ability to provide secure messaging between healthcare providers (e.g., request for consultations) 
	
	
	

	38. 
	Offeror Detailed Description:  

Describe how your solution supports secure messaging and identify the types of information that can be included in the message.  

	39. 
	Claims History (provider information):  Ability to combine information from payors' claims data and provide a history of healthcare providers a patient has seen.  This may include a provider’s name, date of service, type of care setting, payers, and provider contact information 
	
	
	

	40. 
	Offeror Detailed Description:   
Describe your approach and ability to provide claim history transactions. 

	41. 
	Discharge Summary: Ability to access a hospital discharge summary through the statewide HIE. 
	
	
	

	42. 
	Offeror Detailed Description:   

Describe your approach and ability to provide a discharge summary. 

	43. 
	Submission of Quality Metrics: Ability for providers to push quality data to state and/or federal levels for meaningful use incentives 

	44. 
	Offeror Detailed Description:   
Describe your solution’s ability to capture and push quality metrics. 

	45. 
	Advance Directives:  Ability to maintain a repository of advance directives.
	
	
	

	46. 
	Offer Detailed Description: Describe your solution’s ability to maintain an advance directive repository, which allows for the access addition, update and deletion of advance directives and describe how this will work with EHR vendor systems.   Also, identify how an individual, or their agent, will have access to adding, changing or deleting an advance directive in the repository and how an individual or entity, such as a family member or healthcare provider, with a legitimate (or legal) need to access an individual’s advance directive is able to do so.

	47. 
	Meaningful Use: Describe in detail how the proposed solution meets the meaningful use requirements.


Building, Testing and Implementation

	
	
	Status

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	48. 
	The Offeror must construct the North Dakota HIE.  This includes but is not limited to:

a. Review and finalize requirements and technical specifications 

b. Acquire and configure necessary web and data servers, master patient 
c. index, and record locator service to enable the core infrastructure 

d. Construct a testing environment that is separate from what will be used for production. 

e. Incrementally load information from provider MPIs to the statewide MPI 

f. Establish data transport and messaging standards for healthcare providers participating in the statewide HIE 

g. Establish authentication, authorization, access, and audit procedures 

h. Establish standard and customizable audit functionality and reports
	
	
	

	49. 
	Offeror Detailed Description: 
Describe all activities necessary to construct and enable connectivity for the statewide HIE.

	50. 
	The Offeror must test its solution, and receive HITAC approval before beginning Phase I implementation. The Offeror must keep separate environments for testing, training and production data. 
	
	
	

	51. 
	Offeror Detailed Description:  

Describe the method your organizations uses for testing products before release into a pilot implementation phase.   Describe your process for maintaining testing, training and production environments. Please identify any potential barriers to success which may be anticipated during the pre-implementation planning and implementation of the North Dakota HIE along with recommended strategies for minimization/elimination. 

	52. 
	The Offeror must use a defect tracking process during the testing phase. The defect process must minimally include: 

a. Specific description of the defect 

b. Functionality impacted by the defect 

c. Date identified 

d. Projected resolution date 

e. Test/Re-test results 

f. Resolution description 

g. Conclusion 
	
	
	

	53. 
	Offeror Detailed Description:  

Describe your process for defect tracking. 

	54. 
	The Offeror must assist the Phase I participants in preparing for a pilot implementation.  Assistance shall include providing any technical documentation necessary for the entities’ IT staff to connect to the statewide HIE, loading and working with the facility to de-duplicate the MPI from each facility, adding authorized users from the facility, and other operational functions.  The Offeror must be available to answer technical questions from the North Dakota e-Health project manager or the connecting facility if necessary.  For additional information regarding proposed e-Health pilot testing please see Attachment 10.  For additional information regarding the landscape of North Dakota providers see Attachment 8.  
	
	
	

	55. 
	Offeror Detailed Description: 

Describe the assistance and availability that will be provided to the pilot sites. 

	56. 
	The Offeror must provide project management for all Phase I implementations including but not limited to preparing system change requests as necessary to address data, coding, response time, security and/or interoperability problems. 
	
	
	

	57. 
	Offeror Detailed Description:  

Describe your organization’s pilot implementation strategy and recommendations and your experience with pilot implementations for other HIEs. 

	58. 
	The Offeror must ensure that software upgrades occur only after the Offeror has tested the upgrade with data from the North Dakota HIE and has received upgrade approval from the HITAC. 
	
	
	

	59. 
	Offeror Detailed Description:
Describe your process for rolling out software upgrades. 

	60. 
	The Offeror must assist all applicable North Dakota stakeholders in connecting to the statewide HIE to meet meaningful use criteria as early as possible.  Assistance shall include providing any technical documentation necessary for a connection and availability to answer technical questions from North Dakota e-Health or the connecting facility if necessary. 
	
	
	

	
	Offeror Detailed Description:
Describe your expectations of the stakeholder, North Dakota e-Health and the Offeror throughout a phased rollout implementation.  Describe your approach and plan for a phased rollout implementation upon conclusion of the pilot implementation including timelines, tasks and criteria for determining appropriate implementation sites. 


Privacy and Security
	
	
	Status 

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	61. 
	 The Offeror must secure all protected health information as required by federal regulations. 
	
	
	

	62. 
	Offeror Detailed Description:  

Describe your methodology for implementing a secure environment including methods used (i.e. encryption, rendering unreadable, unusable) and federal regulations you comply with. 

	63. 
	The Offeror must be in compliance with, and support encryption, networking, and connectivity standards specified, adopted, or endorsed by the HHS, NHIN, and ONC, including, but not limited to, technologies and methodologies that can be used to render personal health information unusable, unreadable, or indecipherable to unauthorized individuals for data in motion and for data at rest. 
	
	
	

	64. 
	Offeror Detailed Description: 

Describe your approach to render personal health information unusable, unreadable, or indecipherable to unauthorized individuals for data in motion and for data at rest. 

	65. 
	The Offeror must comply with multiple general privacy and security requirements for the operation of an HIE. This includes: 

a. Provide the security controls as described in the Privacy and Security Framework including access, authentication, authorization and audit.  (Note: The North Dakota HIE Privacy and Security framework can be found in Table 9 of the Strategic and Operational Plan) 

b. Provide a technical architecture to ensure private and secure exchange of health information among the NHIN, with HIEs located in other states, and with disparate EHR systems. 

c. Comply fully with all HIPAA Privacy and Security Standards. 

d. Comply fully with all legal requirements under HITECH including, but not limited to breach notification and accounting of disclosures to consumers.  

e. e. Certify that Offeror will not sell or otherwise share any data maintained on behalf of the North Dakota HIE, or any of its participating healthcare providers, facilities, and consumers, to any third party.  
	
	
	

	66. 
	Offeror Detailed Description:  

Detail your organization’s ability to comply with all privacy and security requirements above. Detail your organization’s ability to adapt to changing standards. 

	67. 
	The Offeror solution must connect to and comply with terms and conditions of NHIN’s Data Use and Reciprocal Support Agreement (DURSA) when North Dakota is invited to participate with exchanging in the national network. For more information about the DURSA and the agreement used in the current production pilots go to www.healthit.hhs.gov. 
	
	
	

	68. 
	Offeror Detailed Description:  

Describe your solution’s ability to comply with the current drafted terms and conditions of the DURSA as well as your plan to monitor the evolving terms and conditions. Describe your on-going plan to execute the DURSA instrument and to stay compliant with its provisions. 

	69. 
	The Offeror must manage the interchange of data with states where medical and public health service areas overlap and standards for access and privacy may differ. 
	
	
	

	
	Offeror Detailed Description:  

Describe your approach to interstate exchanges. 


Standards and Certifications

	
	
	Status

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	70. 
	The Offeror solution must meet and comply with the most current national standards at all times during the term of the contract. This includes, but is not limited to, HL7, NHIN and HITSP.  The current standards can be found in Appendix A of the Strategic and Operational Plan.
	
	
	

	71. 
	Offeror Detailed Description: 
Please provide a statement as to your company’s commitment to standards conformance.   Please detail your evaluation and decision making process for implementing additional standards, including the process for monitoring, selecting, managing and implementing updated versions of the standards 

	72. 
	The Offeror solution must be developed so that it will comply with the ARRA 2011 certification requirements pertaining to the HIE certification as established by the U.S. Government at all times during the term of the contract. The certification requirements are proposed to meet the Federal standards for certified EHR technology to support the 2011-2012 incentives under the American Recovery and Reinvestment Act of 2009 
	
	
	

	
	Offeror Detailed Description: 
Please provide details and verification as to how your product will meet, or is anticipated to meet, the timelines for ARRA 2011 certification requirements 


Architecture and Interoperability
	
	
	Status

	No. 
	Mandatory Requirement 
	A 
	B 
	C 

	73. 
	The Offeror solution must provide a HITSP standards-based architecture to support a federated hybrid application with de​centralized data exchange. The solution must support a peak load of no fewer than 500 concurrent user sessions and 25 requests per second.  At the peak load specified above, the system will complete 95 percent of all requests within 5 seconds and 100 percent of all requests within 10 seconds.  Offerors must indicate any scalability available.
	
	
	

	74. 
	Offeror Detailed Description:  

Describe your solution’s architecture and provide a formal description of your HIE solution.  Please include a detailed plan of the system at component level for each of the following: 

a. business (or business process) architecture 

b. application architecture 

c. data architecture 

d. technical architecture  

e. security architecture 

f. other 

Identify any specific transactions that will not adhere to these performance goals and indicate why. 

	75. 
	The Offeror must provide a production NHIN gateway environment, compatible with and interoperable with the Federal Health Architecture’s “CONNECT” system.  The Offeror solution must conform to the most current and to future technical specifications for the NHIN as approved by the ONC. 
	
	
	

	76. 
	Offeror Detailed Description:   

Please provide a description of your approach to meet these and other evolving federal requirements. 

	77. 
	The State may request that the Offeror provide data hosting facilities for the North Dakota HIE. The production site may be located in North Dakota.   
	
	
	

	78. 
	Offeror Detailed Description:  
Provide the location(s) of the data hosting facility Describe your data hosting facility, including but not limited to the following: 
• security measures & intrusion detection 
• audit trails 
• around the clock physical security measures 
• periodic security assessments 
• locked facility access 
• system backup processes 
• fail-over mechanisms 
• water detection 
• zone based air conditioning 
• network capacity 
• network redundancy 
• back-up generator capabilities 

	79. 
	The Offeror’s solution must prevent commingling of data between the North Dakota HIE and other HIEs and HIOs. 
	
	
	

	80. 
	Offeror Detailed Description: 

Describe how your solution’s technical architecture prevents commingling of data when there is no interstate data exchange compact or agreement in place that permits such commingling. 

	81. 
	The Offeror must transition data hosting to an alternate entity if requested by the State.
	
	
	

	82. 
	Offeror Detailed Description:  

Describe your approach to transitioning from an Offeror-hosted environment to an alternate hosting environment (e.g., to the State or other specified entity), and how you have transitioned hosting environments in the past. 

	83. 
	http://www.nd.gov/ea/standards/If the data is hosted at the State the Offeror solution must be compatible with the State of North Dakota’s current data hosting environment and standards.  This includes but is not limited to using the state’s Access & Authorization and Service Oriented Architecture services.  For more information to go   

	
	
	

	84. 
	Offeror Detailed Description:  
Describe the platform on which the system is built and run.   If the state of North Dakota existing standards or services cannot be used, propose an alternative and indicate the reason why it is necessary. 

	85. 
	Vocabulary: Offeror must explain how different terminologies are handled between providers and what expectations there are at the provider level.  Also, indicate if there are any translator tools available.

	86. 
	e-Prescribing:  Describe your approach and ability to facilitate e-Prescribing.


Additional Features
This section describes functionality, or additional types of data exchange and services that would potentially be added to the statewide HIE in the future as funding is secured.  The State reserves the right to purchase these items individually if and when there is available funding. This will accommodate scalability of the system in the future.  All of the features listed below must be separately priced in the cost proposal.
Offerors must provide a full response to each Additional HIE Service Features without cross referencing other sections. Offerors must use the table format and maintain numbering provided to respond to each feature.
Indicate with an “x” the development status of each component and fully describe how each feature will be fulfilled. Development status is as follows:

· A = Feature is fully functioning within a health information exchange or health information organization
· B = Feature is already developed and ready for implementation in a statewide health information exchange
· C = Feature would need to be developed before being ready for implementation in a statewide health information exchange
In addition, the description must include but is not limited to the specific references and/or supportive materials as requested in the description field.

Additional HIE Services

	
	
	Status 

	No. 
	Feature
	A
	B
	C

	87. 
	Anatomic Pathology Results:  Ability to provide textual reports that describe findings from a microscope (e.g., pap smears, autopsies) Includes cytogenetics. 
	
	
	

	88. 
	Offeror Detailed Description:   

Describe your approach and ability to provide anatomic pathology results. 

	89. 
	Electronic Reporting of Reportable Diseases: Ability to electronically report required laboratory results for reportable diseases or conditions, from laboratories to public health (i.e., MAVEN).   
	
	
	

	90. 
	Offeror Detailed Description:   

Describe your approach and ability to provide disease reports electronically.  

	91. 
	Clinical Narrative:  Ability to provide free text that describes previous patient encounters, progress notes, procedure notes, treatment plans. 
	
	
	

	92. 
	Offeror Detailed Description:   

Describe your approach and ability to provide clinical narrative. 

	93. 
	Radiology Results:  Ability to provide a description and interpretation of a radiology image (i.e., x-rays, EKGs). Includes dexa reports and Echo. 
	
	
	

	94. 
	Offeror Detailed Description:   

Describe your approach and ability to provide radiology results. 

	95. 
	Images:  Ability to transmit images (e.g., ultrasound, MRI, and EKG) 
	
	
	

	96. 
	Offeror Detailed Description:  

Describe your approach and ability to transmit images. 

	97. 
	Automated Capture of Quality Metrics:  Ability to automatically capture and report of quality, performance, and/or accountability measures from an EHR. 
	
	
	

	98. 
	Offeror Detailed Description:   

Describe your approach and ability to provide an automated capture of quality metrics. 

	99. 
	Quality Indicators: Ability to provide quality indicator information to healthcare providers based on patients' health needs.  This may include alerts or reminders for routine care (e.g., annual checkups, blood work, foot check) 
	
	
	

	100. 
	Offeror Detailed Description:   

Describe your approach and ability to provide quality indicators. 

	101. 
	SSA Eligibility Determination: Ability to exchange information electronically with SSA for eligibility determination
	
	
	

	102. 
	Offeror Detailed Description:
Explain your participation with the SSA eligibility determination project.   If you are not involved explain your approach to facility the electronic exchange between providers and the SSA.

	103. 
	Referral: Ability to refer a patient for additional care (e.g., to a specialist, to therapy) through the statewide HIE 
	
	
	

	104. 
	Offeror Detailed Description:   

Describe your approach and ability to provide a referral. 

	105. 
	Death Vital Records-Provider: Ability to send messages from vital records to provider organization(s) so healthcare providers may update their patient record(s) upon death of the patient 
	
	
	

	106. 
	Offeror Detailed Description:   

Describe your approach and ability to provide death indicators from a vital records system. 

	107. 
	Provider-Birth Vital Records: Ability to electronically report required birth records, from providers to public health. 
	
	
	

	108. 
	Offeror Detailed Description:  

Describe your approach and ability to provide birth records from providers. 

	109. 
	Personal Health Record (Sharing Clinical Information with Patients): Ability to pull data from EHRs, labs, and other HIE transactions (e.g., listing of visits, healthcare providers seen, diagnoses, procedures, lab values) to populate a personal health record. 
	
	
	

	110. 
	Offeror Detailed Description:   

Describe your approach and ability to provide person health record sharing from physicians. 

Describe your ability to connect to commercially available personal health record vendors and identify which vendors you do connect to.

	111. 
	Personal Health Record (Sharing Patient-captured Information with Healthcare providers):  Ability for patients to keep a self-monitoring diary (e.g., medications, glucose levels) and allow healthcare providers to access the information through the statewide HIE. 
	
	
	

	112. 
	Offeror Detailed Description:   

Describe your approach and ability to provide personal health record sharing from patients. 

	113. 
	Patient-Provider Messaging: Ability for patients to ask healthcare providers questions. 
	
	
	

	114. 
	Offeror Detailed Description:   

Describe your approach and ability to provide patient to provider messaging. 

	115. 
	Public Health-Provider Messaging:  Ability to send public health alerts and messages to healthcare providers (e.g., public health emergency; natural disaster, etc.) 
	
	
	

	116. 
	Offeror Detailed Description:   

Describe your approach and ability to provide public health to provider messaging. 

	117. 
	Enrollment Eligibility:  Ability to verify a patient’s insurance eligibility and authorization for care, procedures, medications, etc. 
	
	
	

	118. 
	Offeror Detailed Description:   

Describe your approach and ability to provide an enrollment eligibility process. 

	119. 
	EHR Light: Ability to provide an HIE-hosted version of an electronic health record, which may include the CCD and CPOE, and clinical decision support. 
	
	
	

	120. 
	Offeror Detailed Description:   
Describe your approach and ability to provide a HIE-hosted EHR. 

In order to meet meaningful use what provider types could use it and are there other provider types that could use it that do not have to comply with meaningful use?

Is the product certified by the ONC?
What is the product certification number, product name, classification, practice setting, product version.

	121. 
	HIE Connection: Explain if you have the ability to connect the statewide HIE (web/data server) to backbone broadband providers for health care entities

	122. 
	Direct Project: Ability to connect providers using the Direct Project process. 
	
	
	

	123. 
	Offeror Detailed Description:  

Explain how your proposed solution could utilize Direct Project and how providers can use this process to meet meaningful use.
	
	
	

	124. 
	Initiate Option - You must complete the initial proposal and cost proposal based on the stand-alone system which incorporates an MPI and a Record Locator Service into the HIE.  Information in the proposal that relate to this Initiate Option request must be CLEARLY marked Initiate Option Request.

Integration of Initiate system:  If you choose, you may submit an Optional Request and include the pricing in the cost proposal, which integrates the current state MPI (Initiate) assets within the proposed HIE.  This is an optional request and is not a requirement to submit a proposal.

	125. 
	Offeror Detailed Description:
Describe how you would integrate the state Initiate assets into the proposed solution.  This should include the method of integration, licensing fees, maintenance fees and the problem resolution process between your solution and Initiate.  Additionally, please identify the section(s) of the proposal and the changes that are required because of this integration in the optional package.

	126. 
	Value Added Features
Offerors are invited to provide detail and describe any functionality, products and services that are not part of the requirements in this RFP and demonstrate added value such as, the ability to extract historical information.  Add lines below as needed.

	
	

	
	

	
	

	
	


Throughout the term of the contract, the awarded Offeror may be requested to add additional products and/or services to the contract.
Software Licensing 
Offerors must outline all of the licensing required for the proposed solution.  The associated fees must be specifically outlined in the cost proposal.
Vendor Software Strategy
· Describe your firm’s Open Source Software (OSS) strategy.
· If your firm partners with other vendors, provide your partners’ OSS strategy.

· Provide details on any open source code that you use within your code base.
· If you use open source code in your code base, describe how you manage within your code base patch management related to the open source code, security patches, and other patches.

· Describe how your firm ensures that software including open source is secure enough to release and any tools that you use to make that determination.

Contract Schedule/Deliverables
The State’s HIE project plan can be found on page 126 of the Strategic and Operational Plan document.  The HIE must be functional by September 23, 2011.
Project Plan
Contractors must submit a draft project plan as part of its Proposal. The project plan will cover both Contractor and State tasks and responsibilities, as well as a work schedule.  The plan must contain a timeline in the number of days/weeks with start and stop dates for analysis, build, testing, pilot implementation and controlled rollout implementation of the statewide HIE.  The plan must contain a description of how the Project shall be managed, prioritized, and controlled. This must include the Project management structure (with organizational chart) and the method of Project status reporting. The plan must contain a detailed breakdown of Contractor's expectations for limited state resources that will be needed for the project, including number of state staff, qualifications, roles and responsibilities and the percentage of time for each state staff person.
Location of Work

The work is to be performed, completed, and managed throughout the state.
3.02 Product Support, Qualifications and Experience Requirements

Warranty
Offerors must describe all warranties included for the proposed solution.  All costs associated with the warranties must be clearly outlined in the cost proposal.
Technical Support
Offerors must describe in detail the following:
· Technical Support options

· Documentation availability

· Help Desk

· Support Staff

· Support hours

· Response times

· Contact Information

· Escalation Procedures

· Organizational chart (showing supervision and key personnel)
· 24 hour reach number in case of emergency
Service Level Agreement
RFP Offerors should anticipate that Service Level Agreements will be required and specified by the State prior to final contract consummation. Offeror’s are requested to propose their recommended Service Levels and describe the value to the State.
Software Maintenance

Offerors should describe in detail the following:

· How software maintenance is handled
· Does maintenance include all upgrades and technical support?
· Process for issuing maintenance releases and patches.
· Update and Release cycles
· Frequency for major and minor upgrades
· Average required downtime
· Estimated level of effort required to perform an upgrade
· Recommended process for upgrading and applying patches to your solution
· How are the customizations and/or configurations maintained during an upgrade
Offeror Background Information
The Offeror shall provide the following general background information:
· Name, address,  telephone  number, fax  number and e-mail  address  of the Contractor including all d/b/a’s or assumed names or other operating names of the Contractor and any local addresses and phone numbers.
· Form of business entity, i.e., corporation, partnership, proprietorship, limited liability company 
· State of incorporation, state of formation, or state of organization.
· The location(s) including address and telephone numbers of the offices and other facilities that relate to the Contractor’s performance under the terms of this RFP
· Number of employees

· Type of business

· Name, address and telephone number of the Contractor’s representative to contact regarding all contractual and technical matters concerning the Proposal

· Name, address and telephone number of the Contractor’s representative to contact regarding scheduling and other arrangements

· Name, contact information and qualifications of any subcontractors who will be involved with this project the Contractor proposes to use and the nature of the goods and/or services the subcontractor would perform.
· Contractor’s accounting firm 

Experience

The Offeror must provide the following information regarding its experience:
· Number of years in business.
· Number of years experience with providing the types of goods and/or services sought by the RFP.

· The level of technical experience in providing the types of goods and/or services sought by the RFP.

· A list of all goods and/or services similar to those sought by this RFP that the Contractor has provided to other businesses or governmental entities.
· Offeror must have created or built an HIE currently in operation and provide customer contact information.
· Offerors must describe the experience of their firm in completing similar projects.

· Offerors must provide three reference names and a contact person, business address, email address, and telephone number for each reference.  The State reserves the right to contact any references provided by the offeror.  The State invites offerors to provide letters of reference from previous clients.
Reference checks will be completed on Offerors who are determined to be reasonably susceptible for award. The State will factor information received during the reference checks into the evaluation scoring.
Personnel

The Contractor must provide resumes for all key personnel who will be involved in providing the goods and/or services contemplated by this RFP. The personnel listed must be the people that will perform/provide goods and services for the State. Any changes in personnel during the project must be approved by the State. Additionally, replacement personnel must have comparable training, experience and ability as the person originally proposed for the job. The following information must be included in the resumes:

· Full name.

· Education including degrees, relevant certifications and the institution from which they were obtained.

· Years of experience and employment history particularly as it relates to the requirements of the RFP.

· Names and locations of employers for the past five years including the dates.

· Specify the employment status of the personnel (e.g., subcontractor, employee of the contractor)

· Location from where the personnel will perform applicable services (e.g., State facility, remote Contractor facility, off shore facility)
· If an offeror intends to use subcontractors, the offeror must identify in the proposal the names of the subcontractors and the portions of the work the subcontractors will perform.
Offerors should outline in detail the amount of State staff needed to sufficiently support the proposed solution.
SECTION FOUR - GENERAL CONTRACT INFORMATION
4.01 Contract Term and Renewal Options 

The State intends to enter into a contract with an effective date beginning April 1, 2011 and ending June 30, 2015.

Renewal Option 

The State may renew this contract upon satisfactory completion of the initial contract term.  The state reserves the right to execute up to two options to renew this contract annually under the same terms and conditions for a period of 24 months each.  This contract will not automatically renew.  The State will provide written notice to the contractor of its intent to renew this contract at least sixty days before the scheduled contract expiration date.

Renegotiation Option 

In view of the fact that it is unknown how long the products and services will be employed by STATE and that STATE will require ongoing maintenance and support of the products for as long as the system is operational, therefore after completion of the initial term of the contract including any extensions and renewals, STATE and CONTRACTOR may renegotiate the contract upon mutual agreement of the parties.

4.02 Contract Type
This contract is a fixed price with adjustment contract.

4.03 Standard Contract Provisions

The successful offeror will be required to sign and submit a contract substantially similar to the contract attached to this RFP (Attachment 2).  The contractor must comply with the contract provisions set out in this attachment.  Any objections to the contract provisions must be set out in the offeror’s proposal.  The State will not permit alteration of these provisions without prior written approval.  

The State instructs offerors to contact the procurement officer in writing by the deadline set for questions with any concerns regarding the contract provisions.

4.04 Proposal as a Part of the Contract

The State may incorporate part or all of this RFP and the successful proposal into the contract.

4.05 Additional Terms and Conditions

The State reserves the right to add, delete, or modify terms and conditions during contract negotiations.  These terms and conditions will be within the scope of the RFP and will not affect the proposal evaluations.

4.06 Supplemental Terms and Conditions

Proposals including supplemental terms and conditions will be accepted, but supplemental conditions that conflict with those contained in this RFP or that diminish the State’s rights under any contract resulting from the RFP will be considered null and void.  The State is not responsible for identifying conflicting supplemental terms and conditions before issuing a contract award.  After award of contract:

[a] if conflict arises between a supplemental term or condition included in the proposal and a term or condition of the RFP, the term or condition of the RFP will prevail; and

[b] if the result of the application of a supplemental term or condition included in the proposal would diminish the State's rights, the supplemental term or condition will be considered null and void.

4.07 Contract Approval

This RFP does not, by itself, obligate the State.  The State's obligation will commence when the State signs the contract.  Upon written notice to the contractor, the State may set a different starting date for the contract.  The State will not be responsible for any work done by the contractor, even work done in good faith, if it occurs prior to the contract start date set by the State.

4.08 Contract Changes - Unanticipated Amendments

During the course of this contract, the contractor may be required to perform additional work.  That work will be within the general scope of the initial contract.  When additional work is required, the project manager designated by the State will provide the contractor a written description of the additional work and request the contractor to submit a time schedule for accomplishing the additional work and a price for the additional work.  The contractor must provide cost and pricing data to justify the cost of amendments.

The contractor will not commence additional work until the project director has secured any required State approvals necessary for the amendment and issued a written contract amendment, approved by the State. 

4.09 Indemnification and Insurance Requirements

Offerors must review the attached Service Contract for indemnification and insurance requirements.  The State will incorporate indemnification and insurance provisions into the final contract.

The offeror must submit objections to any of the provisions of the Indemnification and Insurance Requirements in writing to the attention of the procurement officer by the time and date set for receipt of questions.  The State will not permit any alteration of these provisions without prior written approval from the purchasing agency in consultation with the North Dakota Risk Management Division.

Upon receipt of the Notice of Intent to Award, the successful offeror must obtain the required insurance coverage and provide the procurement officer with proof of coverage prior to contract 
approval.  The coverage must be satisfactory to the purchasing agency, in consultation with the North Dakota Risk Management Division.  An offeror’s failure to provide evidence of insurance coverage is a material breach and grounds for withdrawal of the award or termination of the contract.  

4.10 Taxes and Taxpayer Identification

The contractor must provide a valid Vendor Tax Identification Number as a provision of the contract.  

The State is not responsible for and will not pay local, state, or federal taxes.  The State sales tax exemption number is E-2001, and the State will furnish certificates upon request.

A contractor performing any contract, including service contracts, for the United States Government, State of North Dakota, counties, cities, school districts, park board or any other political subdivisions within North Dakota is not exempt from payment of sales or use tax on material and supplies used or consumed in carrying out contracts.  In these cases, the contractor is required to file returns and pay sales and use tax just as required for contracts with private parties.  Contact the North Dakota Tax Department at 701-328-3470 or visit its website at www.nd.gov/tax for more information.

A contractor performing any contract, including a service contract, within North Dakota is also subject to the corporation income tax, individual income tax, and withholding tax reporting requirements, whether the contract is performed by a corporation, partnership, or other business entity, or as an employee of the contractor.  In the case of employees performing the services in the state, the contractor is required to withhold state income tax from the employees' compensation and remit to the state as required by law. Contact the North Dakota Tax Department at 701-328-3125 or visit its web site for more information

4.11 F.O.B. Point and Freight

All commodities purchased through this contract will be Free on Board (“F.O.B.”) final destination, freight prepaid.  Unless specifically stated otherwise, all prices offered must include the delivery costs to any location within the State of North Dakota.  Title will pass to the State at destination, and the vendor will be responsible for any freight claims.

4.12 Proposed Payment Procedures
Negotiated Payment Schedule with Progress Payments and Retention
The State will make payments based on a negotiated payment schedule that is associated with progress toward mutually agreed deliverables and milestones. These progress and milestone payments will be subject to retention of 10 percent. The State will pay the cumulative retention upon final acceptance of all contract deliverables and completion of the warranty period.
Advance Payments
The State will not make any advanced payments before performance by the contractor under this contract.  

4.13 Payment Terms

The State will normally make payment for commodities and services received under contracts within 30 calendar days after receipt and acceptance by the State or after receipt of a correct invoice, whichever is later.  The contractor must direct any payment inquiries to the purchasing agency.

The purchasing agency may take Prompt Payment Discount Terms offered by the contractor if the purchasing agency makes payment within the specified terms. 

4.14 Right to Inspect Place of Business

At reasonable times, the State may inspect those areas of the contractor's place of business that relate to the performance of a contract.  If the State makes an inspection, the contractor must provide reasonable assistance.

4.15 Inspection & Modification - Reimbursement for Unacceptable Deliverables

The contractor is responsible for the completion of all work set out in the contract.  All work is subject to inspection, evaluation, and approval by the project manager designated by the State.  The State may employ all reasonable means to ensure that the work is progressing and the work being performed is in compliance with the contract.  Should the project manager determine that corrections or modifications are necessary in order to accomplish its intent; the project manager may direct the contractor to make changes.  The contractor will not unreasonably withhold changes.

Failure of the contractor to timely perform the contract, including any corrections or modifications directed by the State, may cause the State to terminate the contract, for default by the contractor.  In this event, the State may require the contractor to reimburse, within 30 days of State's notice to terminate, all payments made to contractor for the deficient work.  State shall return deliverables and services which are deficient, and further has the option of returning all deliverables and services which State previously accepted, but which are affiliated with the deficient deliverables and which, without the deficient deliverables, are rendered incapable of performance or  impractical for the State to retain.  Contractor shall also, within 30 days thereafter of the State's notice to terminate, reimburse the State for payments made for such previously accepted but subsequently returned deliverables and services. This clause does not restrict the State's right to seek associated damages, for contractor's failure to timely perform its obligations, including corrections and modifications, under the contract.
4.16 Termination for Default

If the project manager designated by the State determines that the contractor has refused to perform the work or has failed to perform the work with diligence as to ensure its timely and accurate completion, the State may, by providing written notice to the contractor, terminate the contractor’s right to proceed with part or all or the remaining work.

This clause does not restrict the State’s right to termination under the contract provisions of the Service Contract, attached.

4.17 Informal Debriefing

When the contract is completed, the State may perform an informal debriefing at the discretion of the procurement officer or project manager designated by the State.  If performed, the scope of the debriefing will be limited to the work performed by the contractor.  The State will negotiate the debriefing time and location between the State and contractor.
4.18 Bid Bond 
A Bid Bond required.

Bid Bond 

Offerors must obtain a bid bond and submit it with the proposal.  The amount of the bid bond for this contract is 10 percent of the proposal price.  The bid bond will be immediately forfeited to the State in the event an offeror is selected to receive the contract and fails to negotiate, or fails to deliver a fully executed contract after negotiation.  The time limit for negotiation or delivery of a contract is 14 calendar days from the date the offeror receives the Notice of Intent to Award from the procurement officer, unless the time is extended in writing by the State.  The State will reject proposals submitted without a bid bond.

4.19 Liquidated Damages
The State will include liquidated damages in this contract to assure its timely completion, and not as a penalty.  The amount of actual damages will be difficult to accurately estimate.  The State intends to negotiate with the awarded vendor to include liquidated damages in the service contract in the event any deliverables are not met.
4.20 Business Associate Agreements

An organization awarded the contract under this RFP will be a "business associate" of the State. As such, the organization will be required to comply with all of the requirements for a business associate under the HITECH Act, the Health Information Technology for Economic and Clinical Health Act, TITLE XIII, the American Recovery and Reinvestment Act of 2009 (ARRA), and the regulations issued pursuant to that Act. See proposed 45 C.F.R. § 164.504(e)(1) through (e)(5), found at 75 Federal Register 40,919, 40,1920 (July 14, 2010). 

In addition, the organization will be required to sign a business associate agreement with the State and provide assurance that it has similar agreements with any subcontractor providing services to the organization in connection with the contract awarded under this RFP. The State expects to issue revised sample business associate contract language when these [HIPAA privacy and security] rules are finalized. 75 Federal Register 40909 (July 14, 2010). It is anticipated that the State will issue final rules regarding Business Associates and publish a sample business associate agreement before January 1, 2011. That sample agreement will be the template for a business associate agreement the organization will be required to enter with the State.
SECTION FIVE - EVALUATION CRITERIA AND CONTRACTOR SELECTION

THE TOTAL NUMBER OF POINTS USED 
TO SCORE THIS CONTRACT IS 100

5.01 Scope of Work & Information Technology Solution
Thirty Percent (30%) of the total possible evaluation points will be assigned to this criterion.  

5.02 Product Support, Qualifications and Experience Requirements
Twenty Percent (20%) of the total possible evaluation points will be assigned to this criterion.  

5.03 Financial Strength
Twenty Percent (20%) of the total possible points will be assigned to this criterion.  

If the RFP required a minimum amount of experience or qualifications, the State will award no points for meeting the minimum.  The State will award points for experience and qualifications that exceed the stated minimums.  

5.04 Contract Cost 

Thirty Percent (30%) of the total possible evaluation points will be assigned to cost. 

The State will not consider any prompt payment discounts terms proposed by the offeror in evaluating cost.  The cost amount used for evaluation may be affected by the application of North Dakota preference laws (N.D.C.C. § 44-08-01).  The lowest cost proposal will receive the maximum number of points allocated to cost.  The State will evaluate the point allocations for cost on the other proposals according to the method set forth in the Proposal Evaluation form attached to this RFP.

5.05 Demonstrations
After any discussions for clarifications and the initial evaluation of proposals received, offerors who are determined to be reasonably acceptable for award will be required to provide an on-site demonstration of the proposed solution for the evaluation committee. The State will factor information presented during demonstrations into the evaluation scoring.
The demonstrations will be held the week of February 21, 2011 in Bismarck, ND.  Those Offerors selected for an on-site demonstration will be notified by the procurement officer.
Offerors will be responsible for all costs associated with the providing the demonstration.  

5.07 Site Inspection of Offeror’s Facility

The State may conduct on-site visits to the offeror’s firm or offeror’s customer where the offeror is performing a comparable service to evaluate the offeror's capacity to perform the contract.  An offeror must agree, at risk of being found non-responsive and having its proposal rejected, to provide the State reasonable access to relevant portions of its work sites.  Individuals designated by the State will conduct the site inspection at the State’s expense.

SECTION SIX - PROPOSAL FORMAT AND CONTENT

6.01 Proposal Format and Content

The State discourages overly lengthy and costly proposals; however, in order for the State to evaluate proposals fairly and completely, offerors must follow the format set out in this RFP and provide all information requested.

6.02 Introduction

Proposals must include the complete name and address of offeror’s firm and the name, mailing address, and telephone number of the person the State should contact regarding the proposal.

Proposals must confirm that the offeror will comply with all provisions in this RFP.  The proposal must disclose any instances where the firm or any individuals working on the contract has a possible conflict of interest and, if so, the nature of that conflict (e.g. employed by the State of North Dakota).  

A company officer empowered to bind the company must sign proposals.  An offeror's failure to include these items in the proposals may cause the proposal to be determined to be non-responsive and the State may reject the proposal.

6.03 Scope of Work & Information Technology Solution
Offerors must provide a comprehensive response to the Scope of Work & Information Technology Solution specified in Section 3.01. Responses must be in the same sequence as they appear in Section 3.01. Offerors must provide supporting narrative and documentation when required in response to the requirements of this section.
6.04 Product Support, Qualifications and Experience Requirements
Offerors must provide a comprehensive response to the Product Support, Qualifications and Experience Requirements specified in Section 3.02. Responses must be in the same sequence as they appear in Section 3.02. Offerors must provide supporting narrative and documentation when required in response to the product support requirements.

6.05 Financial Requirements

A. The offeror shall provide financial information in such a manner that the State can reasonably formulate a determination about the stability and financial strength of the organization. This must include but not be limited to company size, organization, date of incorporation, ownership, number of employees, revenues for the last fiscal year, and, if available, audited financial statements for the most recent 3 years.  A current Dun and Bradstreet Report that includes a financial analysis of the firm would fulfill this requirement. An offeror can use an Annual Report as verification of financial status provided it contains at a minimum a Compiled Income Statement and Balance Sheet verified by a Certified Public Accounting firm. The State reserves the right to contact the accounting firm if questions arise. As an alternative, for those offerors unable to provide audited financial statements or Dun and Bradstreet report, the offeror shall provide tax returns and financial statements including income statements and balance sheets for the most recent 3 years, and any available credit reports.
B. Disclose any and all judgments, pending or expected litigation, or other real potential financial reversals, which might materially affect the viability or stability of the offeror’s organization; or certify that no such condition is known to exist.

C. A confidentiality statement may be included if this portion is considered non-public information. The State may request reports on financial stability from independent financial rating services in order to further substantiate stability. 

6.06 Cost Proposal

The offeror must state all costs associated with the contract in U.S. currency.  The offeror must identify any commodities the offeror will import, and the price must include any applicable customs, brokerage agency fees, and duties. 
The offeror must submit cost proposals with consideration to the State’s standard terms and conditions included in the attached sample contract. 
Offerors should describe any discounts terms for prompt payment.  The State will not consider discounts for prompt payment when evaluating cost.  

Offerors should describe any other discounts that are available.
Offerors must complete cost proposal attached to this RFP (see Attachment 3).
Offerors must explain the process of establishing pricing for future changes such as Meaningful Use 2, Meaningful Use 3, and new features made available during the term of the contract.

6.07 Required Enclosures 
Offerors must provide all documents, samples, or other information specifically required in this RFP.

SECTION SEVEN - STANDARD PROPOSAL INFORMATION

7.01 Authorized Signature

An individual authorized to bind the offeror to the provisions of the RFP must sign all proposals.  

7.02 State Not Responsible for Preparation Costs

The State will not pay any cost associated with the preparation, submittal, presentation, or evaluation of any proposal.

7.03 Conflict of Interest
Offerors must disclose any instances where the firm or any individuals working on the contract has a possible conflict of interest and, if so, the nature of that conflict (e.g. employed by the State of North Dakota).  The State reserves the right to cancel the award if any interest disclosed from any source could either give the appearance of a conflict or cause speculation as to the objectivity of the offeror’s proposal.   The State’s determination regarding any questions of conflict of interest is final.

7.04 Offeror's Certification

By signature on the proposal, an offeror certifies that it complies with:

[a] the laws of the State of North Dakota;

[b] North Dakota Administrative Code;

[c] all applicable local, state, and federal laws, code, and regulations;

[d] the applicable portion of the Federal Civil Rights Act of 1964;

[e] the Equal Employment Opportunity Act and the regulations issued by the federal government;

[f] the Americans with Disabilities Act of 1990 and the regulations issued by the federal government;

[g] all terms, conditions, and requirements set forth in this RFP;

[h] a condition that the proposal submitted was independently arrived at, without collusion; 

[i] a condition that the offer will remain open and valid for the period indicated in this solicitation; and 

[j] a condition that the firm and any individuals working on the contract do not have a possible conflict of interest (e.g. employed by the State of North Dakota). 

If any offeror fails to comply with the provisions stated in this paragraph, the State reserves the right to reject the proposal, terminate the contract, or consider the contractor in default.

7.05 Offer Held firm 

Proposals must remain open and valid for at least 90 DAYS from the deadline specified for submission of proposals.  In the event the State does not award within 90 DAYS, the State will send a written request to all offerors deemed susceptible for award asking offerors to hold their price firm for a longer specified period of time.

7.06 Amendments to Proposals and Withdrawals of Proposals

Offerors may amend or withdraw proposals prior to the deadline set for receipt of proposals.  The State will not accept amendments after the deadline unless they are in response to the State's request.  After the deadline, offerors may make a written request to withdraw proposals and provide evidence that they made a substantial mistake.  The procurement officer may permit withdrawal of the proposal upon verifying that the offeror made a substantial mistake, and the State may retain the offeror’s bid bond or other bid type of bid security, if one was required. 

7.07 Alternate Proposals

Offerors may submit only one proposal for evaluation.

Alternate proposals (proposals that offer something different than what the State requested) will be rejected.

7.08 Subcontractors

Offerors may use subcontractors to perform work under this contract.  If an offeror intends to use subcontractors, the offeror must identify in the proposal the names of the subcontractors and the portions of the work the subcontractors will perform.

If the State selects a proposal with subcontractors, the offeror must provide the following information concerning each prospective subcontractor within FIVE WORKING DAYS from the date of the State's request:

[a] complete name of the subcontractor;

[b] complete address of the subcontractor;

[c] type of work the subcontractor will be performing;

[d] percentage of work the subcontractor will be providing;

[e] evidence, as set out in the relevant section of this RFP, that the subcontractor is registered and, if applicable, holds a valid North Dakota business license; and

[f] a written statement, signed by each proposed subcontractor, which clearly verifies that the subcontractor is committed to render the services required by the contract.

An offeror's failure to provide this information, within the time set, may cause the State to consider its proposal non-responsive and reject it.  The offeror may substitute one subcontractor for another only at the discretion and with prior written approval of the State’s designated procurement officer or project manager.

7.09 Joint Ventures

Joint ventures are acceptable.  If submitting a proposal as a joint venture, the offeror must submit a copy of the joint venture agreement that identifies the principles involved and its rights and responsibilities regarding performance and payment. 
7.10 Disclosure of Proposal Contents and Compliance with State’s Open Records Laws

All proposals and other material submitted become the property of the State and the State may return them only at the State's option.  All proposals and related information, including detailed cost information, are exempt records and will be held in confidence until an award is made, in accordance with N.D.C.C. § 54-44.4-10(2).

Offerors may make a written request to hold confidential any trade secrets and other proprietary data contained in proposals.  The offeror must clearly identify the material considered confidential, and the offeror must include a brief statement that sets out the reasons for confidentiality.  See the North Dakota Office of the Attorney General website for additional information.  http://www.ag.nd.gov/OpenRecords/ORM.htm
After award, proposals will be subject to the North Dakota open records law.  Records are closed or confidential only if specifically stated in law.  If the State receives a request for public information, the procurement officer, in consultation with the Office of the Attorney General, will determine whether the information is an exception to the North Dakota open records law, and the information will be processed accordingly.

7.11 Evaluation of Proposals

The State will review all proposals to determine if they are responsive to the requirements of this solicitation.  The procurement officer or an evaluation committee will evaluate responsive proposals.  The State will base the evaluation solely on the evaluation factors set forth in this RFP.  The evaluation will consider information obtained subsequent to any discussions with offerors determined to be reasonably susceptible for award and any demonstrations, oral presentations, or site inspections, if required in this RFP. 

7.12 Right of Rejection

The State reserves the right to reject any proposals, in whole or in part.  The State will reject proposals received from debarred or suspended vendors.  The procurement officer may reject any proposal that is not responsive to all of the material and substantial terms, conditions, and performance requirements of the RFP.

Offerors may not qualify the proposal nor restrict the rights of the State.  If an offeror does so, the procurement officer may determine the proposal to be a non-responsive counter-offer and the State may reject the proposal.

The procurement officer may waive minor informalities that:

· do not affect responsiveness; 

· are merely a matter of form or format; 

· do not change the relative standing or otherwise prejudice other offers;

· do not change the meaning or scope of the RFP; 

· are insignificant, negligible, or immaterial in nature;

· do not reflect a material change in the work; or 

· do not constitute a substantial reservation against a requirement or provision, 

The State reserves the right to reject any proposal determined to be not responsive, and to reject the proposal of an offeror determined to be not responsible.  The State also reserves the right to refrain from making an award if it determines it to be in its best interest.

7.13 Clarification of Offers

In order to determine if a proposal is reasonably susceptible for award, the State permits communications by the procurement officer or the proposal evaluation committee with an offeror to clarify uncertainties or eliminate confusion concerning the contents of a proposal and determine responsiveness to the RFP requirements.  Clarifications may not result in a material or substantive change to the proposal.  The State may adjust the initial evaluation because of a clarification under this section. 

After receipt of proposals, if there is a need for any substantial clarification or material change in the RFP, the State will issue an amendment.  The amendment will incorporate the clarification or change, and a new date and time established for new or amended proposals.  The State may adjust evaluations as a result of receiving new or amended proposals.

7.14 Discussions and Best and Final Offers

The State may conduct discussions or request best and final offers with offerors that have submitted proposals determined to be reasonably susceptible for award.  The State is not obligated to do so, therefore, vendors should submit their best terms (cost and technical).  The purpose of these discussions is to ensure full understanding of the requirements of the RFP and the offeror’s proposal. Discussions will be limited to specific sections of the RFP or proposal identified by the procurement officer.  Discussions, if held, will be after initial evaluation of proposals by the proposal evaluation committee.  If the State requests modifications to the proposal as a result of these discussions, the offeror must put the modifications in writing. If the State requests best and final offers, the State will evaluate the best and final offer submitted by the offeror against the criteria stated in the RFP and any subsequent amendments to the RFP including the best and final offer request. If an offeror does not submit a best and final offer, the State will consider its original proposal as its best and final offer. 
Offerors with a disability needing accommodation should contact the procurement officer prior to the date set for discussions so that the State can make reasonable accommodations.

7.15 Preference Laws

The preference given to a resident North Dakota offeror will be equal to the preference given or required by the state of the nonresident offeror.  A “resident” North Dakota bidder, offeror, seller, or contractor is one that has maintained a bona fide place of business within this State for at least one year prior to the date on which the State awarded a contract.  For a listing of state preference laws, visit the following website:  

http://www.oregon.gov/DAS/SSD/SPO/reciprocal_detail.shtml or contact the North Dakota State Procurement Office at 701-328-2683.

7.16 Contract Negotiation

After final evaluation, the procurement officer may negotiate with the offeror of the highest-ranked proposal.  Negotiations, if held, will be within the scope of the request for proposals and limited to those items that would not have an effect on the ranking of proposals. If the highest-ranked offeror fails to provide necessary information for negotiations in a timely manner, or fails to negotiate in good faith, the State may terminate negotiations and negotiate with the offeror of the next highest-ranked proposal.  

If the State holds contract negotiations, the offeror will be responsible for all cost including its travel and per diem expenses.

7.17 Failure to Negotiate

If the selected offeror: 

· fails to provide the information required to begin negotiations in a timely manner; 

· fails to negotiate in good faith; 

· indicates it cannot perform the contract within the budgeted funds available for the project; or

If the offeror and the State, after a good faith effort, cannot come to terms, the State may terminate negotiations with the offeror initially selected and commence negotiations with the next highest ranked offeror.
7.18 Notice of Intent to Award  

After the completion of contract negotiation the procurement officer will issue a written Notice of Intent to Award to all offerors that responded to this Request for Proposal.  The Notice of Intent to Award will set out the names and addresses of all offerors and identify the proposal selected for award.  The scores and placement of other offerors will not be part of the Notice of Intent to Award. 

The State advises the successful offeror named in the Notice of Intent to Award not to begin work, purchase materials, or enter into subcontracts relating to the project until both the successful offeror and the State sign the contract.

7.19 Protest and Appeal

North Dakota law provides that an interested party may protest a solicitation.  

If an interested party wishes to protest the content of this RFP, the procurement office must receive, in writing, the protest at least seven calendar days before the deadline for receipt of proposals. 

An interested party may protest the award or proposed award of a contract.  

If an offeror wishes to protest the award of a contract or proposed award of a contract, the procurement office must receive the protest, in writing, within seven calendar days after the date the State issues the Notice of Intent to Award.
SECTION EIGHT - ATTACHMENTS

8.01 Attachments

Attachments

1. Proposal Evaluation Form

2. Contract Form 

3. Cost Proposal Format

ATTACHMENT 1

EVALUATION CRITERIA AND SCORING

	Person or Firm Name:

	Name of Proposal Evaluation (PEC) Member:

	Date of Review:

	RFP Title/Number:


THE TOTAL NUMBER OF POINTS USED TO SCORE THIS CONTRACT IS 100

SCOPE OF WORK & INFORMATION TECHNOLOGY SOLUTION
   Weight 30 Percent.  Maximum Point Value for this Section 
   100 Points x 30 Percent = 30 Points
	Rating Scale (30 POINT Maximum)

	Point Value
	Explanation

	0
	None.  Not addressed or response of no value

	1-7
	Fair.  Limited applicability 

	8-18
	Good.  Some applicability

	19-26
	Very Good.  Substantial applicability

	27-30
	Excellent.  Total applicability 


Proposals will be evaluated against the question set out below.

1. Evaluation of the overall Scope of Work & Information Technology Solution as outlined in Sections 3.01.

Additional Comments

EVALUATOR’S POINT TOTAL FOR SCOPE OF WORK & INFORMATION TECHNOLOGY SOLUTION:  

PRODUCT SUPPORT, QUALIFICATIONS AND EXPERIENCE REQUIREMENTS
  Weight 20 Percent.  Maximum Point Value for this Section 
  100 Points x 20 Percent = 20 Points

	Rating Scale (20 POINT Maximum)

	Point Value
	Explanation

	0
	None.  Not addressed or response of no value

	1-6
	Fair.  Limited applicability 

	7-13
	Good.  Some applicability

	14-18
	Very Good.  Substantial applicability

	19-20
	Excellent.  Total applicability 


Proposals will be evaluated against the question set out below.

1. Evaluation of the overall Product Support, Qualifications and Experience Requirements as outlined in Sections 3.02.

Additional Comments

Product Support, Qualifications and Experience REQUIREMENTS:  

	Rating Scale (20 POINT Maximum)

	Point Value
	Explanation

	0
	None.  Not addressed or response of no value

	1-6
	Fair.  Limited applicability 

	7-13
	Good.  Some applicability

	14-18
	Very Good.  Substantial applicability

	19-20
	Excellent.  Total applicability 


FINANCIAL STRENGTH
  Weight 20 Percent.  Maximum Point Value for this Section 
  100 Points x 20 Percent = 20 Points

Proposals will be evaluated against the question set out below.

2. Evaluation of the overall Financial Requirements as outlined in Section 6.05.

Additional Comments

EVALUATOR’S POINT TOTAL FOR FINANCIAL STRENGTH:   
CONTRACT COST 

  Weight 30 Percent:  Maximum Point Value for this Section 
  100 Points x 30 Percent = 30 Points
Applying Preference Laws

The State will not consider any prompt payment discounts terms proposed by the offeror when evaluating cost.  The cost amount used for evaluation may be affected by the application of North Dakota preference laws (N.D.C.C. § 44-08-01).  The preference given to a resident offeror will be equal to the preference given or required by the state of the nonresident offeror (i.e. reciprocal preference).

When evaluating cost proposals from nonresident (out-of-state) offerors, the State will determine whether the offeror’s state of residence has a preference law for vendors resident in that state.  The State will increase the cost proposal of the nonresident offeror by the same percentage of preference given to vendors resident in that state.

For example, if the state law of the nonresident offeror requires a 5% preference for vendors resident in that state, the procurement officer will increase that offeror’s cost proposal by 5% before evaluation.  

See http://www.nd.gov/spo/legal/docs/preference-laws.pdf for a list of States Preference Laws or contact the North Dakota State Procurement Office at 701-328-2683.

COST PROPOSAL EVALUATION

EVALUATOR'S POINT TOTAL FOR COST



Request for Proposal

 Evaluation Summary

	Name of RFP:  

	RFP Number:  

	Vendor Being Evaluated:

	Evaluator Name:

	Date:

	Technical Evaluation 

(Maximum 70 Points) 
	Maximum Points by Category
	Score

	1. Scope of Work & Information Technology Solution
	30
	

	2. Product Support, Qualifications,& Experience
	20
	

	3. Financial Strength


	20
	

	Cost Evaluation 

(Maximum 30 Points)

3. Make adjustments for reciprocal preference, if necessary.  See list of States Preference Laws: http://www.nd.gov/spo/
4. Calculated points awarded for price. 
	
	

	4.  Cost 


	30
	

	Total 


	


ATTACHMENT 2

SAMPLE TECHNOLOGY SERVICES CONTRACT
The parties to this contract are the State of North Dakota, acting through its Department/Office of ____________________ (STATE), and __________________________________ (CONTRACTOR);

1. SCOPE OF SERVICES
CONTRACTOR, in exchange for the compensation paid by STATE under this contract, agrees to provide the following services:
The CONTRACTOR is a "business associate" of the STATE and must comply with all of the requirements for a business associate under the HITECH Act, the Health Information Technology for Economic and Clinical Health Act, TITLE XIII, the American Recovery and Reinvestment Act of 2009 (ARRA), and the regulations issued pursuant to that Act. The CONTRACTOR must sign a business associate agreement with the STATE and provide assurance that it has similar agreements with any subcontractor providing services to the CONTRACTOR in connection with any services provided to the CONTRACTOR by a subcontractor related to this contract.
2. COOPERATIVE PURCHASING

This contract is a cooperative purchasing contract established pursuant to North Dakota Century Code Sections 15.1-09-34(1)(k), 54-44.4-13, and 54-59-18.  Though not a party to this contract, North Dakota State Colleges and Universities, K-12 schools, city, county, and local governments and nonprofit organizations established on behalf of public entities may purchase commodities and services under this contract.

3. TERM OF CONTRACT
The term of this contract is for a period of _____ months, commencing on the ___ day of ______, 20__, and terminating on the ___ day of ______, 20__.

Extension Option  
The State reserves the right to extend the contract period for an additional period of time, not to exceed _____, beyond the normal expiration date of the contract, upon mutual written agreement by both parties.

Renewal Option 

The State may renew this contract upon satisfactory completion of the initial contract term.  The state reserves the right to execute up to _____options to renew this contract annually under the same terms and conditions for a period of _____ months each. 

Renegotiation Option 

In view of the fact that it is unknown how long the products and services will be employed by STATE and that STATE will require ongoing maintenance and support of the products for as long as the system is operational, therefore after completion of the initial term of the contract including any extensions and renewals, STATE and CONTRACTOR may renegotiate the contract upon mutual agreement of the parties.

4. NO AUTOMATIC RENEWAL
This contract will not automatically renew. STATE will provide written notice to CONTRACTOR of its intent to renew this contract at least sixty days before the scheduled termination date.
5. MERGER AND MODIFICATION, CONFLICT IN DOCUMENTS

This Contract, including the following documents, constitutes the entire agreement between the parties. There are no understandings, agreements, or representations, oral or written, not specified within this Contract. This contract may not be modified, supplemented or amended, in any manner, except by written agreement signed by both parties. Notwithstanding anything herein to the contrary, in the event of any inconsistency or conflict among the documents making up this Contract, the documents must control in this order of precedence:  

a) The terms of this Contract as may be amended;

b) STATE’s Solicitation Amendment #1 to Request for Proposal (“RFP”) number __________ dated ________;

c) STATE’s Request for Proposal (“RFP”) number __________, dated __________;

d) CONTRACTOR’s proposal dated ____________ in response to RFP number _______________.
Any automated (click through) end user license agreement is superseded by this contract.
6. TERMINATION OF CONTRACT
1. Termination without cause. This contract may be terminated by mutual consent of both parties, or by either party upon 30 days' written notice.

2. Termination for lack of funding or authority. STATE may terminate this contract effective upon delivery of written notice to CONTRACTOR, or on any later date stated in the notice, under any of the following conditions:

1) If funding from federal, state, or other sources is not obtained and continued at levels sufficient to allow for purchase of the services or supplies in the indicated quantities or term. The contract may be modified by agreement of the parties in writing to accommodate a reduction in funds.

2) If federal or state laws or rules are modified or interpreted in a way that the services are no longer allowable or appropriate for purchase under this contract or are no longer eligible for the funding proposed for payments authorized by this contract.

3) If any license, permit or certificate required by law or rule, or by the terms of this contract, is for any reason denied, revoked, suspended or not renewed.

Termination of this contract under this subsection is without prejudice to any obligations or liabilities of either party already accrued prior to termination.

3. Termination for cause. STATE by written notice of default to CONTRACTOR may terminate the whole or any part of this contract:

1) If CONTRACTOR fails to provide services required by this contract within the time specified or any extension agreed to by STATE; or

2) If CONTRACTOR fails to perform any of the other provisions of this contract, or so fails to pursue the work as to endanger performance of this contract in accordance with its terms.

The rights and remedies of STATE provided in the above clause related to defaults by CONTRACTOR are not exclusive and are in addition to any other rights and remedies provided by law or under this contract.

7. FORCE MAJEURE
CONTRACTOR will not be held responsible for delay or default caused by fire, riot, acts of God or war if the event is beyond CONTRACTOR’s reasonable control and CONTRACTOR gives notice to STATE immediately upon occurrence of the event causing the delay or default or which is reasonably expected to cause a delay or default.

8. SEVERABILITY
If any term of this contract is declared to be illegal or unenforceable by a court having jurisdiction, the validity of the remaining terms will not be affected and, if possible, the rights and obligations of the parties are to be construed and enforced as if the contract did not contain that term.

9. ASSIGNMENT AND SUBCONTRACTS
CONTRACTOR may not assign or otherwise transfer or delegate any right or duty without STATE’s express written consent. However, CONTRACTOR may enter into subcontracts provided that any such subcontract acknowledges the binding nature of this contract and incorporates this contract, including any attachments. CONTRACTOR is solely responsible for the performance of any subcontractor. CONTRACTOR will not have the authority to contract for or incur obligations on behalf of STATE.

10. NOTICE
All notices or other communications required under this contract must be given by registered or certified mail and are complete on the date mailed when addressed to the parties at the following addresses:

	
	

	
	

	
	

	
	


11. APPLICABLE LAW AND VENUE
This contract is governed by and construed in accordance with the laws of the State of North Dakota. Any action to enforce this contract must be brought and solely litigated in the District Court of Burleigh County, North Dakota.

12. SPOLIATION – NOTICE OF POTENTIAL CLAIMS
CONTRACTOR shall promptly notify STATE of all potential claims that arise or result from this contract. CONTRACTOR shall also take all reasonable steps to preserve all physical evidence and information that may be relevant to the circumstances surrounding a potential claim, while maintaining public safety, and grants to STATE the opportunity to review and inspect the evidence, including the scene of an accident.

13. INDEMNITY

Contractor agrees to defend, indemnify, and hold harmless the state of North Dakota, its agencies, officers and employees (State), from and against claims based on the vicarious liability of the State or its agents, but not against claims based on the State’s contributory negligence, comparative and/or contributory negligence or fault, sole negligence, or intentional misconduct. This obligation to defend, indemnify, and hold harmless does not extend to professional liability claims arising from professional errors and omissions. The legal defense provided by Contractor to the State under this provision must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary. Contractor also agrees to defend, indemnify, and hold the State harmless for all costs, expenses and attorneys' fees incurred if the State prevails in an action against Contractor in establishing and litigating the indemnification coverage provided herein. This obligation shall continue after the termination of this agreement.
Further:

1. CONTRACTOR, at its own expense, will defend and indemnify STATE against claims that products furnished under this contract infringe a United States patent or copyright or misappropriate trade secrets protected under United States law.

2. As to any product which is subject to a claim of infringement or misappropriation, CONTRACTOR may (a) obtain the right of continued use of the product for STATE or (b) replace or modify the product to avoid the claim. If neither alternative is available on commercially reasonable terms then, at the request of CONTRACTOR, any applicable Software license and its charges will end, STATE will stop using the product, and will return the product to CONTRACTOR. Upon return of the product, CONTRACTOR will give STATE a credit for the price paid to CONTRACTOR, less a reasonable offset for use and obsolescence.

3. CONTRACTOR will comply with all applicable federal, state, and local laws, rules, and ordinances at all times in the performance of the contract and conduct its activities so as not to endanger any person or property.

14. INSURANCE
Contractor shall secure and keep in force during the term of this agreement and Contractor shall require all subcontractors, prior to commencement of an agreement between Contractor and the subcontractor, to secure and keep in force during the term of this agreement, from insurance companies, government self-insurance pools or government self-retention funds, authorized to do business in North Dakota, the following insurance coverages:

1) Commercial general liability, including premises or operations, contractual, and products or completed operations coverages (if applicable), with minimum liability limits of $250,000 per person and $1,000,000 per occurrence. 

2) Automobile liability, including Owned (if any), Hired, and Non-Owned automobiles, with minimum liability limits of $250,000 per person and $1,000,000 per occurrence.

3) Workers compensation coverage meeting all statutory requirements. The policy shall provide coverage for all states of operation that apply to the performance of this contract.
4) Employer’s liability or “stop gap” insurance of not less than $1,000,000 as an endorsement on the workers compensation or commercial general liability insurance.

5) Professional errors and omissions, including a three year “tail coverage endorsement,” with minimum liability limits of $1,000,000 per occurrence and in the aggregate.

The insurance coverages listed above must meet the following additional requirements:

1) Any deductible or self-insured retention amount or other similar obligation under the policies shall be the sole responsibility of the Contractor.

The amount of any deductible or self-retention is subject to approval by the State.

2) This insurance may be in policy or policies of insurance, primary and excess, including the so-called umbrella or catastrophe form and must be placed with insurers rated “A-” or better by A.M. Best Company, Inc., provided any excess policy follows form for coverage. Less than an A-” rating must be approved by the State. The policies shall be in form and terms approved by the State.

3) The duty to defend, indemnify, and hold harmless the State under this agreement shall not be limited by the insurance required in this agreement.
4) The state of North Dakota and its agencies, officers, and employees (State) shall be endorsed on the commercial general liability policy, including any excess policies (to the extent applicable), as additional insured. The State shall have all the benefits, rights and coverages of an additional insured under these policies.

5) The insurance required in this agreement, through a policy or endorsement, shall include:

a. “Waiver of Subrogation” waiving any right to recovery the insurance company may have against the State;

b. a provision that the policy and endorsements may not be canceled or modified without thirty days’ prior written notice to the undersigned State representative;

c. a provision that any attorney who represents the State under this policy must first qualify as and be appointed by the North Dakota Attorney General as a Special Assistant Attorney General as required under N.D.C.C. § 54-12-08;

d. a provision that Contractor’s insurance coverage shall be primary (i.e. pay first) as respects any insurance, self-insurance or self-retention maintained by the State and that any insurance, self-insurance or self-retention maintained by the State shall be in excess of the Contractor’s insurance and shall not contribute with it;

e. cross liability/severability of interest for all policies and endorsements;

f. The legal defense provided to the State under the policy and any endorsements must be free of any conflicts of interest, even if retention of separate legal counsel for the State is necessary;

g. The insolvency or bankruptcy of the insured Contractor shall not release the insurer from payment under the policy, even when such insolvency or bankruptcy prevents the insured Contractor from meeting the retention limit under the policy.
6) The Contractor shall furnish a certificate of insurance to the undersigned State representative prior to commencement of this agreement. All endorsements shall be provided as soon as practicable.

7) Failure to provide insurance as required in this agreement is a material breach of contract entitling the State to terminate this agreement immediately.

15. ATTORNEY FEES
In the event a lawsuit is instituted by STATE to obtain performance due of any kind under this contract, and STATE is the prevailing party, CONTRACTOR shall, except when prohibited by N.D.C.C. § 28‑26‑04, pay STATE’s reasonable attorney fees and costs in connection with the lawsuit.

16. ALTERNATIVE DISPUTE RESOLUTION – JURY TRIAL

STATE does not agree to any form of binding arbitration, mediation, or other forms of mandatory alternative dispute resolution. The parties have the right to enforce their rights and remedies in judicial proceedings. STATE does not waive any right to a jury trial.

17. CONFIDENTIALITY
Absent a court order, CONTRACTOR agrees not to use or disclose any information it receives from STATE under this contract that STATE has previously identified as confidential or exempt from mandatory public disclosure except as necessary to carry out the purposes of this contract or as authorized in advance by STATE. Absent a court order, STATE agrees not to disclose any information it receives from CONTRACTOR that CONTRACTOR has previously identified as confidential and which STATE determines in its sole discretion is protected from mandatory public disclosure under a specific exception to the North Dakota open records law, N.D.C.C. § 44-04-18. The duty of STATE and CONTRACTOR to maintain confidentiality of information under this section continues beyond the term of this contract, or any extensions or renewals of it.
18. COMPLIANCE WITH PUBLIC RECORDS LAW
CONTRACTOR understands that, except for disclosures prohibited in Section 17, Confidentiality, STATE must disclose to the public upon request any records it receives from CONTRACTOR. CONTRACTOR further understands that any records that are obtained or generated by CONTRACTOR under this contract, except for records that are confidential under Section 17, Confidentiality, may, under certain circumstances, be open to the public upon request under the North Dakota open records law. CONTRACTOR agrees to contact STATE immediately upon receiving a request for information under the open records law and to comply with STATE’s instructions on how to respond to the request.

19. INDEPENDENT ENTITY
CONTRACTOR is an independent entity under this contract and is not a STATE employee for any purpose, including the application of the Social Security Act, the Fair Labor Standards Act, the Federal Insurance Contribution Act, the North Dakota Unemployment Compensation Law and the North Dakota Workers’ Compensation Act. CONTRACTOR retains sole and absolute discretion in the manner and means of carrying out CONTRACTOR’s activities and responsibilities under this contract, except to the extent specified in this contract.

20. NONDISCRIMINATION AND COMPLIANCE WITH LAWS
CONTRACTOR agrees to comply with all applicable laws, rules, regulations and policies, including those relating to nondiscrimination, accessibility and civil rights. CONTRACTOR agrees to timely file all required reports, make required payroll deductions, and timely pay all taxes and premiums owed, including sales and use taxes and unemployment compensation and workers' compensation premiums. CONTRACTOR shall have and keep current at all times during the term of this contract all licenses and permits required by law.

21. STATE AUDIT
All records, regardless of physical form, and the accounting practices and procedures of CONTRACTOR relevant to this contract are subject to examination by the North Dakota State Auditor or the Auditor’s designee. CONTRACTOR will maintain all such records for at least three years following completion of this contract.

22. PREPAYMENT

STATE will not make any advance payments before performance by CONTRACTOR under this contract.

23. TAXPAYER ID
CONTRACTOR’s federal employer ID number is:   ______________________.

24. EFFECTIVENESS OF CONTRACT

This contract is not effective until fully executed by both parties.

25. STATE TECHNOLOGY STANDARDS

CONTRACTOR agrees that technology products and services delivered as part of this agreement will comply with STATE’s information technology standards. These standards can be found on STATE’s web site at http://www.state.nd.us/ea/standards/
26. PERSONNEL AND PROJECT MANAGEMENT

1. CONTRACTOR will designate a Project Manager and provide individuals to meet the requirements and accomplish the work as stated in this contract including any mutually agreed upon statements of work.
2. STATE will designate a Project Manager to serve as the primary point of contact for this contract. If, during the course of the contract, it becomes necessary for STATE to change the person assigned as STATE’s Project Manager, STATE will notify CONTRACTOR in writing, pursuant to Section <#>, Notice, above.

3. CONTRACTOR personnel will be responsible for providing written, <weekly/monthly> time utilizations, for each individual, to STATE’s Project Manager, or STATE’s project staff, as STATE’s Project Manager may assign.

4. CONTRACTOR’s Project Manager shall deliver to STATE’s Project Manager, <weekly/monthly> reports of CONTRACTOR’s progress on the project and meeting the objective/deliverables as stated in the scope of services. Each report must contain a description of the current status of the project, the tasks on which time was spent, the estimated progress to be made in the next <week/month>, and the problems encountered, the proposed solutions to them and their effect, if any, on the deliverable schedule.
5. Project Variance Reporting
<Option 1> - DELETE IF NOT USED
Each status report must contain an analysis that provides schedule and cost variance utilizing a methodology of calculation approved by STATE’s project manager. Any report of negative variance must include the identification of the type and cause of that variance. If the analysis shows a negative cost or schedule variance exceeding 20%, the report must also provide proposed corrective measures to address the issues.

<Option 2> - DELETE IF NOT USED
CONTRACTOR must provide data to allow STATE’s project manager to calculate cost and schedule variance in accordance with NDCC 54-59-23 as determined by State. If the State’s analysis shows a negative cost or schedule variance exceeding 20%, a subsequent report must also provide proposed corrective measures to address the issues.

6. Unless STATE otherwise notifies CONTRACTOR, STATE’s Project Manager shall carry out STATE’s administrative and management functions under this contract, shall be responsible for acceptance of the contract deliverables, and shall provide support and overall direction to CONTRACTOR in producing the contract deliverables.
7. STATE's working hours are Monday through Friday from 8:00 AM until 5:00 PM (CST or CDT) with one hour for lunch. STATE Project Manager may approve alternate work schedules.

8. According to STATE policy, STATE personnel will only be obligated to work a forty-hour workweek, Monday through Friday, and will be allowed reasonable vacation, sick or educational absences. 

9. CONTRACTOR’s personnel will not be expected to work on state holidays or other mandatory leave days.

10. CONTRACTOR agrees and understands that STATE’s execution of the contract is predicated, in part and among other considerations, on the utilization of the specific individual(s) and/or personnel qualification(s) as identified; primary being <name of appropriate personnel, if applicable, >. Therefore, CONTRACTOR agrees that no substitution of such specific individuals and/or personnel qualification will be made without the prior written approval of STATE and that such substitution will be made at no additional cost to STATE. CONTRACTOR further agrees that any substitution made pursuant to this paragraph must be of equal or higher skills, knowledge, and abilities than those personnel originally proposed and that STATE’s approval of a substitution will not be construed as an acceptance of the substitution’s performance potential. STATE agrees that an approval of a substitution will not be unreasonably withheld. The personnel furnished must have the knowledge necessary to complete requirements as defined in the Contract.

11. Upon request by STATE, CONTRACTOR shall replace any CONTRACTOR personnel who STATE determines, in its sole discretion, to be unable to perform the responsibilities of the contract acceptably, e.g. inappropriate or unprofessional personal conduct, professional inabilities, etc.
12. CONTRACTOR shall conduct background investigations on all contracted staff and subcontractors assigned by CONTRACTOR to perform work under this contract, and shall furnish the results of such background investigations to STATE. STATE shall have the right to reject any individual assigned to perform work under this contract if, in its sole discretion, it determines that the results of the background investigation make the individual unacceptable. The background investigations to be performed are:
Criminal History, <applicable/not applicable>

References, <applicable/not applicable>
Employment, <applicable/not applicable>
Motor vehicle, <applicable/not applicable>
Credit, <applicable/not applicable>
Education, <applicable/not applicable>
13. CONTRACTOR agrees that STATE may require contracted staff and subcontractors assigned by CONTRACTOR to perform work under this contract to submit to a criminal history record check in accordance with N.D.C.C. 54-59-20 and 12-60-24. STATE shall have the right to reject any individual assigned to perform work under this contract if, in its sole discretion, it determines that the results of the criminal history record check make the individual unacceptable.

14. CONTRACTOR shall assign personnel on a full-time basis. In the event that a work assignment does not justify full-time participation, CONTRACTOR shall assign person on a part-time basis with prior written approval of STATE’s Project Manager. However, if the part-time assignments are specified in the contract, no written approval from STATE’s Project Manager will be necessary except for substitution of CONTRACTOR personnel.

15. CONTRACTOR shall warrant that personnel assigned to perform tasks in response to this contract will remain assigned, for the agreed-upon length of time, and will not be replaced or reassigned except by mutual agreement and written notice of STATE. Prior to assignment of personnel, CONTRACTOR shall obtain written approval from STATE for all personnel to be assigned to this project.
16. Each change request duly authorized in writing by STATE and agreed to by CONTRACTOR will be deemed incorporated into and part of this contract.
27. EQUIPMENT, MATERIALS AND WORKSPACE
<Option 1> 
CONTRACTOR’s assigned contract staff will be on site for the duration of the contract.


 <Option 2> 
CONTRACTOR’s assigned contract staff will be on site during a portion of the contract.
1. On site will be <list agency physical location address>.
2. STATE agrees to provide an adequate working space, when required.

3. Equipment and software for on-site CONTRACTOR personnel is to be provided by <CONTRACTOR or Agency name>.
When STATE and CONTRACTOR agree that remote access to systems is required, STATE will provide the necessary supervised remote access security to enable CONTRACTOR access to the appropriate STATE systems.

28. REVIEW, APPROVAL, AND ACCEPTANCE PROCESS

1. Unless otherwise noted in this contract or agreed upon in writing by both parties, acceptance testing will be performed on-site, on STATE’s platform.
2. Prior to acceptance testing, CONTRACTOR will furnish STATE with documentation of the deliverable item and the expected performance.
3. The review, approval, and acceptance process for all project deliverables as specified in scope of services will be the responsibility of STATE’s Project Manager. The Project Manager will be responsible for ensuring that the approval process follows the proper procedures prior to acceptance of deliverables by STATE. STATE shall apply the following procedures to acceptance of all deliverables:

1) For the life of this contract, STATE has the right to complete a review of any deliverable received from CONTRACTOR and notify CONTRACTOR of STATE’s findings; and

2) If the deliverable is unacceptable, CONTRACTOR shall resubmit the deliverable after the appropriate correction or modifications have been made.

4. The process described above will be repeated until acceptance is obtained, STATE terminates for cause or a waiver is obtained.

29. CHANGE CONTROL PROCESS

<Option 1> 
CONTRACTOR and STATE will implement a change control process to manage changes during the life of the project. This process will be documented in the project management plan. It will minimally include:

1. A change request must be in writing to document the potential change.

2. The change will be reviewed and, if acceptable to STATE, CONTRACTOR will submit to STATE an estimate of the impact to cost, schedule, scope, and quality. 
3. CONTRACTOR will continue performing the services in accordance with the original agreement unless otherwise agreed upon by the STATE’s project manager. Work cannot commence on any new activities related to the change request until all parties agree in writing.
4. All change orders will be logged and tracked. 
5. CONTRACTOR’s Project Manager and STATE’s Project Manager will adapt project plans to incorporate approved changes.
<Option 2> 
CONTRACTOR and STATE will implement a change control process to manage changes during the life of the project. This process is as follows:

a. A change request must be in writing to document the potential change. The write-up for the proposed change must be submitted to CONTRACTOR and STATE’s Project Managers who will in turn provide it to relevant parties for assessment

b. All change orders will be logged and tracked. The STATE’s Project Manager will record the request in the change control log and will update the log throughout the process.
c. The change will be reviewed and, if acceptable to STATE, CONTRACTOR will submit to STATE an estimate of the impact to cost, schedule, scope, and quality. 
d. CONTRACTOR will continue performing the services in accordance with the original agreement unless otherwise agreed upon by the STATE’s project manager. Work cannot commence on any new activities related to the change request until all parties agree in writing.
e. CONTRACTOR’s Project Manager and STATE’s Project Manager will adapt project plans to incorporate approved changes.
Steps for the change control process:

1) Complete a write-up for the proposed change and submit copies to CONTRACTOR and STATE’s Project Managers who will in turn provide to relevant parties for assessment.

2) Record the request in the change control log.

3) Investigate the impact of the proposed change and evaluate the impact of not performing the change.

4) Prepare a response to the proposed change.

5) Retain the original in the project library.
6) CONTRACTOR and STATE agree whether the change should be performed and obtain authorization sign-off of the change request. The appropriate document is created.
If change is not accepted:

A. Contractor’s Project Manager will discuss and document the issue with STATE’s Project Manager

B. The proposed change can be modified and re-submitted or withdrawn if it is agreed to be non-essential. In this case, the reasons will be documented.

If change is accepted:

A. Once the change request has been approved and signed by the authorized parties, work may begin.

B. CONTRACTOR’s Project Manager and STATE’s Project Manager will adapt project plans to incorporate the approved change.

7. Both CONTRACTOR and STATE must sign-off that a change has been complete

8. The log will be updated

9. The log will be supplied at the progress meetings and/or in status reports.

30. FINAL ACCEPTANCE

“Final Acceptance” will be defined as:

a. The successful completion of all deliverables as stated in the scope of services and following the Review, Approval, and Acceptance processes described above, AND
b. The final delivered product fully implemented in STATE’s live production environment no later than ________________, AND
c. STATE will have sixty-days thereafter in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR will use its best efforts to make the product conform to the requirements of this contract as soon as possible and at no additional cost to STATE. CONTRACTOR shall continue to use its best efforts to make the product conform to the requirements of this contract until STATE accepts the product or terminates this agreement upon written notice to CONTRACTOR.
31. LIQUIDATED DAMAGES

The parties agree that STATE may suffer damages due to a failure by CONTRACTOR to provide deliverables or services according to the schedule specified in the project plan. Since it is difficult to fix the actual damages sustained in the event of such implementation delays, STATE and CONTRACTOR agree that the amount of damages will be determined as per this Section. In the event of any non-performance the CONTRACTOR shall pay that amount as liquidated damages and not as a penalty. Amounts due to STATE as liquidated damages may be deducted by STATE from any fees payable to CONTRACTOR and any amount outstanding over and above the amounts deducted from the invoice will be promptly tendered by check from CONTRACTOR to STATE. 
STATE will notify CONTRACTOR, in writing, of any claim for liquidated damages no later than 15 days prior to the date the State deducts such sums from money payable to CONTRACTOR and, in any case, within 90 days after CONTRACTOR’s failure to perform in accordance with the terms of the contract. 
Delays due to causes of Force Majeure or due to the responsibility of STATE or 3rd parties shall extend the time for performance on a day-to-day basis. 
Failure to Complete Project on Schedule:

It is agreed by the parties that in the event CONTRACTOR fails to complete the project per the schedule as specified in <SOW or project schedule reference>, STATE will deduct from fees payable to CONTRACTOR $<amount> per day not to exceed $<maximum amount> for each day that the implementation is delayed as a reasonable approximation of the actual damages incurred by STATE.

32. PAYMENTS

1. The contractual amount to be paid for this project shall constitute the entire compensation due CONTRACTOR for the service and all of CONTRACTOR's obligations regardless of the difficulty, materials or equipment required. The contractual amount includes fees, licenses, overhead, profit and all other direct and indirect costs incurred or to be incurred, by CONTRACTOR, except as noted in this section of the contract. A valid change order processed in accordance with this contract may modify the contractual amount.

2. STATE has tax-exempt status. The State is not responsible for and will not pay local, state, or federal taxes. The State sales tax exemption number is E-2001, and the State will furnish certificates upon request.
<Option 1> 
3. The cost of the project is firm for the duration of the contract and is not subject to escalation for any reason, unless this contract is amended, or a valid change order is processed in accordance with this contract.
<Option 2> 
4. Any cost adjustments to the contract must be agreed upon by the parties by amending this contract or processing a valid change order.

5. The project cost will be billed by CONTRACTOR to STATE, and is tied directly to STATE’s acceptance of agreed upon deliverables as specified in the scope of services.

Payment will be made upon receipt of invoices from CONTRACTOR.
6. All deliverable payments will be subject to 10% retainage. Retained amounts are to be paid upon Final Acceptance.
7. The final cost of each billing will be as specified in the scope of services.

8. Total dollar contractual amount of $____________, shall not be exceeded.

9. State will be allowed thirty-days to process each payment.

10. No claim for additional services, not specifically provided herein, will be allowed by STATE except to the extent provided by a valid change order or amendment to this contract.

11. The payment of an invoice by STATE will not prejudice STATE’s right to object to or question that or any other invoice or matter in relation thereto. CONTRACTOR's invoice will be subject to reduction for amounts included in any invoice or payment made which are determined by STATE, on the basis of audits conducted in accordance with the terms of this contract, not to constitute allowable costs. Any payment will be reduced for overpayments, or increased for underpayments on subsequent invoices.

12. STATE reserves the right to deduct from amounts that are or will become due and payable to CONTRACTOR under this, or any contract between the parties, any amounts that are or will become due and payable to STATE by CONTRACTOR.

13. CONTRACTOR shall maintain documentation for all charges against STATE under this contract. The books, records and documents of CONTRACTOR, as they relate to work performed or money received under this contract, must be maintained for a period of three (3) full years following completion of this contract and must be subject to audit, at any reasonable time and upon reasonable notice, by  STATE  or the State Auditor or the Federal Auditor or their duly appointed representatives. 
Reimbursement for contracted staff travel and travel-related costs associated with on-site work done in performance of this contract will be paid at the same rate payable to State employees under North Dakota Century Code Section 44-08-04. Meals will be reimbursed on a per diem basis at the current State rate. Copies of receipts are required for travel and lodging reimbursement. CONTRACTOR will make every reasonable attempt to book air travel in advance to reduce costs. Payment for any travel costs that exceed the travel budget as agreed upon by the parties must be approved by STATE’s project manager.
33. REPRESENTATIONS AND WARRANTIES

CONTRACTOR represents and warrants to STATE that neither CONTRACTOR, in connection with performing the services in performance of this contract, nor the completed product delivered by CONTRACTOR, will infringe any patent, copyright, trademark, trade secret or other proprietary right of any person. CONTRACTOR further represents and warrants to STATE that it will not use any trade secrets or confidential or proprietary information owned by any third party in performing the services related to this contract or in delivery of the completed product. CONTRACTOR further represents and warrants to STATE that neither CONTRACTOR nor any other company or individual performing services pursuant to this contract is under any obligation to assign or give any work done under this contract to any third party.
34. PRODUCT CONFORMITY

STATE will have twelve (12) months following final acceptance of the product(s) delivered by CONTRACTOR pursuant to this contract to verify that the product(s) conform to the requirements of this contract and performs according to CONTRACTOR system design specifications. Upon recognition of an error, deficiency, or defect, by STATE, CONTRACTOR will be notified by STATE citing any specific deficiency (deficiency being defined as CONTRACTOR having performed incorrectly with the information provided by STATE, not CONTRACTOR having to modify a previous action due to additional and/or corrected information from STATE). CONTRACTOR, at no additional charge to STATE, will provide a correction or provide a mutually acceptable plan for correction within thirty-days following the receipt of STATE’s notice to CONTRACTOR. If CONTRACTOR’s correction is inadequate to correct the deficiency, or defect, or the error recurs, STATE may, at its option, act to correct the problem. CONTRACTOR will be required to reimburse STATE for any such costs incurred or STATE may consider this to be cause for breach of contract. 
35. WORK PRODUCT
Product(s) created or purchased under this contract belong to STATE and must be delivered or returned upon termination of this contract if these items were charged to and paid for by STATE in the course of CONTRACTOR’s performance of this contract. All software and related materials developed by CONTRACTOR in performance of this contract for STATE will be the sole property of STATE, and CONTRACTOR hereby assigns and transfers all its right, title, and interest therein to STATE. 
36. SOFTWARE LICENSE

All ownership rights to CONTRACTOR’s software provided to STATE under this contract (intellectual property owned by CONTRACTOR prior to performance of this contract) will remain with CONTRACTOR. If CONTRACTOR incorporates any of CONTRACTOR’s Software in any work product provided to STATE, CONTRACTOR agrees to provide written notice to STATE of its incorporation in the work product and to convey to STATE a non-exclusive, perpetual, cost-free license, and patent and copyright indemnity, for the software to use that software for its intended purpose. 
a. LICENSE GRANT AND SCOPE OF USE

1) CONTRACTOR grants to STATE a perpetual, nonexclusive license to use the software and associated documentation, plus any additional software which shall be added by mutual agreement of the parties during the term of this contract.

2) The license usage model is based on <clearly describe license model, i.e. concurrent users, total employees, etc.>. 

3) The license grant shall be extended to any contractors, subcontractors, outsourcing vendors, consultants and others who have a need to use the software for the benefit of STATE.

4) There shall be no limit on the number of machines, number of locations, or size of processors on which STATE can operate the software.

b. SOFTWARE FUNCTIONALITY AND REPLACEMENT

This software licensed by CONTRACTOR to STATE provides the following functionality:

<Describe functionality of software product licensed>

Regarding the aforementioned software functionality licensed by CONTRACTOR to STATE, CONTRACTOR agrees that:

1) If CONTRACTOR reduces or replaces the functionality contained in the licensed product, and provides this functionality as a separate or renamed product, then STATE shall be entitled to license such software product at no additional license or maintenance fee;

2) If CONTRACTOR releases an option, future product or other release that has substantially the same functionality as the software product licensed to STATE, and it ceases to provide maintenance for the older software product, then STATE shall have the option to exchange licenses for such replacement product or function at no additional charge. 
c. PURCHASE OF ADDITIONAL LICENSES

STATE may purchase additional software licenses during the term of this contract at the same price offered by CONTRACTOR under the terms of this Contract.
d. DELIVERY OF AUTHORIZED SOFTWARE ONLY

CONTRACTOR shall not ship any software to STATE that STATE is not authorized to use.
e. AUTHORIZED SOFTWARE PLATFORM

STATE may transfer the software, at no additional cost, to any hardware platform, software operating system or database that CONTRACTOR supports for the software.
37. MAINTENANCE 
CONTRACTOR will provide, and STATE may subscribe to, maintenance services, including software/hardware updates and technical support services, for the product(s) delivered pursuant to this contract commencing at the end of the warranty period. CONTRACTOR and STATE will negotiate the terms and price of such maintenance services. CONTRACTOR warrants that it will continue to offer maintenance services for the product(s) for a minimum of three (3) years from the date of final acceptance or installation date of any software/product update. 
a. MAINTENANCE FEE CAP
CONTRACTOR agrees that any change to the annual maintenance and support fee may increase by not more than 5% per year for the life of this agreement including any renewals.

b. RIGHT TO CHANGE SUPPORT PLAN LEVEL
STATE may choose to change its subscription to CONTRACTOR’s software maintenance and support plan to a higher or lower level plan that is offered by CONTRACTOR at the agreement next renewal date upon thirty (30) calendar days notice to CONTRACTOR. 

c. RIGHT TO MODIFY OR CANCEL SUPPORT

1) STATE may choose to cancel software maintenance and support at the agreement next renewal date upon thirty (30) calendar days notice to CONTRACTOR. 

2) STATE may delete a subset of licenses that are no longer in use from software maintenance and support at the agreement next renewal date upon thirty (30) days notice to CONTRACTOR.

3) STATE may resume software maintenance and support for lapsed periods by paying CONTRACTOR an amount no greater than the support fee that would have been due if maintenance and support had been continued over the lapsed period. Upon payment of such fees for lapsed periods, CONTRACTOR agrees to provide STATE with right to any software upgrades released during that period.
38. SOFTWARE SUPPORT - SERVICE LEVEL REQUIREMENT

CONTRACTOR will respond to STATE requests for software support services regarding the licensed software in accordance with the procedures identified below.  In each case, STATE may describe and submit the problem by telephone, facsimile or electronic mail.  

	Incident Severity


	Response Time
	Resolution Time
	 Escalation Procedure

	High Impact – software unusable
	1 hour
	Final Resolution within:

4 hours
	<Describe escalation procedure>

	Medium Impact – software useable with severely restricted functionality or performance
	4 hours
	Final Resolution within:

8 hours             (1 business day)
	<Describe escalation procedure>

	Low Impact – software useable with minor impact on functionality or performance
	8 hours
	Final Resolution within:

40 hours (1 business week)
	<Describe escalation procedure>


CONTRACTOR’S failure to meet the above defined Response Times or Resolution Times in any given month during the term and any renewal term shall be deemed a service level default (“Service Level Default”) and STATE may obtain the non-exclusive remedies set forth below.  

	Response and Resolution Service Levels (calculated monthly on a per incident basis)
	Service Level Credit (Prorated Fees – Monthly)

	Meets Response or Resolution Time
	0%

	1st Failure to meet Response or Resolution Time 
	Warning, 0%

	2nd Failure to meet Response or Resolution Time 
	10% 

	3rd Failure to meet Response or Resolution Time 
	20% 


In the event STATE is eligible for a 20% Service Level Credit under this section for any two consecutive months of the term, STATE may terminate this agreement without penalty upon written notice to CONTRACTOR. 

Credits shall be applied against the next invoice.  In the event a Service Level Default occurs after a party has given notice of termination, or STATE has made final payment to CONTRACTOR for the software support services and no further invoices shall issue as a result, CONTRACTOR shall refund to STATE the amount of the appropriate Service Level Credit due for the period of default.

SCHEDULED MAINTENANCE AND NOTIFICATIONS

a. Standard Maintenance Windows:
<Define maintenance window schedule>

b. Notification of Scheduled Maintenance Downtime:

CONTRACTOR will notify STATE of any schedule maintenance downtime which will cause the total scheduled maintenance downtime for the month to exceed <#> hours, or will occur outside of the Standard Maintenance Windows outlined above. Except in cases of emergency, notification will be provided at least <#> hours prior to such downtime. In cases of emergency, CONTRACTOR will use its best efforts to notify STATE of a planned downtime as soon as practicable. 
39. SOFTWARE ESCROW

CONTRACTOR agrees that that the software is to be held in escrow. CONTRACTOR will, within sixty (60) calendar days after the parties sign this contract, include STATE as a named beneficiary to an Escrow Services Agreement which will be established with an escrow agent approved by STATE on terms approved by STATE at the cost of CONTRACTOR. Within thirty (30) days after the delivery of any enhancements, upgrades, versions or custom software, CONTRACTOR will transfer a copy into escrow including source code and documentation. STATE is entitled to a release of the source code and documentation for the software in the following instances:

a. CONTRACTOR, or its successor in interest, enters voluntary or involuntary petition for bankruptcy during the term of this Agreement, and such proceedings are not dismissed with sixty (60) days after such proceedings commence.

b. CONTRACTOR is otherwise unable to provide support and maintenance services for the software sufficient to meet its support obligations to STATE.

c. CONTRACTOR, or its successor in interest, discontinues developing and manufacturing the software.

d. CONTRACTOR, or its successor in interest, no longer provides support for the most recent and immediate prior release of the software.

In the event that the Software Escrow Account is utilized, CONTRACTOR shall provide STATE with sufficient documentation to enable STATE to utilize the software.
40. SOFTWARE AUDIT

CONTRACTOR may, upon 60 calendar days notice to STATE, but not more frequently than once per year, either request a signed certification by an officer of the STATE verifying that the software is being used in accordance with the terms of this Agreement and/or audit STATE’s use of the software to ensure compliance with the terms and conditions of this Agreement.  Any such audit shall be conducted at CONTRACTOR’s expense during regular business hours at STATE’s offices and shall not unreasonably interfere with STATE’s business activities.  CONTRACTOR will provide documentation to STATE defining the scope of the audit not less than 30 calendar days prior to the audit. STATE shall have 60 calendar days to review CONTRACTOR’s audit findings. If an audit reveals that STATE’s use of the Software exceeds the use permitted hereunder, then CONTRACTOR may invoice STATE for the applicable additional fees based on the price agreement between the parties as of the date of completion of the audit. 

41. HOSTING SERVICE – SERVICE LEVEL REQUIREMENT
CONTRACTOR’s failure to make the hosting services available at least 99% of the time in any given month during the term and any renewal term, excluding scheduled maintenance, shall be deemed a service level default (“Service Level Default”) and Licensee may obtain the non-exclusive remedies set forth below. For purposes of this agreement, “Available” means that STATE users are able to access all features and functions of the licensed product and services including, but not limited to the licensed software and licensed content.

	Service Level (Monthly)
	Service Level Credit (Prorated Fees – Monthly)

	Above 99%
	0

	98.99 – 97%
	10%

	96.99 – 95%
	25%

	94.99 – 93%
	50%

	Below 93%
	100% and Termination


In the event STATE is eligible for a 100% Service Level Credit under this section during any given month of the term, or is eligible for a Service Level Credit greater than a 10% in any two consecutive months of the term, STATE may terminate this agreement without penalty upon written notice to CONTRACTOR.

Credits shall be applied against the next invoice. In the event a Service Level Default occurs after a party has given notice of termination, or STATE has made final payment to CONTRACTOR for the software support services and no further invoices shall issue as a result, CONTRACTOR shall refund to STATE the amount of the appropriate Service Level Credit due for the period of default.

CONTRACTOR may earn back Service Level Credits by achieving a Service Level of 99% or greater during a six-month consecutive period immediately following a Service Level Default. The earn back amount shall be 50% of the credit for achieving the Service Level during the first 3-months following the Service Level Default. The remaining 50% credit may be earned back by achieving the Service Level for three additional consecutive months. During the earn-back period, if CONTRACTOR receives another Service Level Default, the earn-back of the previous credit is negated, and the earn back period is reset.
Once each calendar month during the term of this agreement, CONTRACTOR shall provide STATE with a written report comparing the actual performance of licensed product and services with the Service Level Requirement. Such report shall also contain such other information with respect to the performance of the licensed product and services as mutually agreed upon by the parties from time to time, and in conformity with reporting CONTRACTOR provides to its other customers utilizing the licensed product and services.  
42. HOSTING SERVICE TRANSITION ASSISTANCE
CONTRACTOR and STATE will develop a transition plan detailing each party’s respective tasks in connection with the orderly transition and migration of the licensed software, STATE data, and hosting services to STATE in the event STATE, in support of its business operations, makes a determination to host the licensed software at STATE’s hosting location (“Transition Plan”). In the event a hosting Transition Plan is executed, the parties agree that licensing and support costs shall not be higher than the fees currently being assessed to STATE by CONTRACTOR under this agreement. The Transition Plan shall provide that CONTRACTOR shall provide such reasonable assistance as may be requested by STATE to accomplish the hosting transition. 
43. HOSTING SERVICE EXIT PLAN
CONTRACTOR and STATE will develop an exit plan detailing each party’s respective tasks in connection with the orderly migration and transfer of STATE’s data back to STATE upon termination of this agreement (“Exit Plan”). CONTRACTOR agrees that there shall be no additional fees to execute the Exit Plan. STATE agrees to take delivery of transferred STATE data no later than 60 days following termination of this agreement. 

CONTRACTOR




STATE OF NORTH DAKOTA

BY: _________________________________
BY: ________________________________

ITS: ________________________________
ITS: ________________________________

DATE: ______________________________
DATE: ______________________________

· ATTACHMENT A - SCOPE OF SERVICES

· CONTRACTOR, in exchange for the compensation paid by STATE under this contract, agrees to provide the following services:
· Sample Deliverable 1: Project Plan
· Description:  CONTRACTOR, in cooperation with the State, will prepare a detailed Project Plan that provides, at a minimum, the following:

· Management plans to control scope, schedule, cost and quality

· An integrated change control process

· A human resource management plan 

· A communication management plan 

· A risk management plan

· Issue management plan
· A procurement management plan

· A detailed project schedule

Completion Date: CONTRACTOR will submit Project Plan to STATE within 10 (ten) working days after the parties sign this contract.
Acceptance:  Upon receipt of the Project Plan document from CONTRACTOR, STATE will have 10 (ten) working days in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to revise the Project Plan to make it acceptable to STATE within the following 10 (ten) working days. If STATE rejects the Project Plan a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.

Sample Deliverable 2: Software Delivery and Installation
Description:  CONTRACTOR, in cooperation with the STATE technical staff, will deliver and install on STATE’s hosting platform the COTS software system consisting of the following:
· CONTRACTOR will work in cooperation with STATE to plan the COTS hosting environment

· CONTRACTOR will assist STATE with installation and configuration of the COTS base software modules

Completion Date: To be defined in Project Plan
Acceptance:  Upon completion of Software Delivery and Installation, STATE will have 10 (ten) working days in which to accept or reject in writing.  If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to revise any issues for the COTS base system to be acceptable to the STATE within the following 10 (ten) days.  If STATE rejects it a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.
Sample Deliverable 3: Gap Analysis

Description:  CONTRACTOR shall work with STATE staff to generate a gap analysis between the base COTS system and STATE’s requirements:

· Identify STATE specific functional requirements

· Identify STATE specific security/authentication requirements  

· Identify STATE specific reporting requirements

· Generate gap analysis and COTS configuration design

Completion Date: To be defined in Project Plan
Acceptance:  Upon receipt of the Gap Analysis document from CONTRACTOR, STATE will have 10 (ten) working days in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to revise the Gap Analysis to make it acceptable to STATE within the following 10 (ten) working days. If STATE rejects Gap Analysis design a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.

Sample Deliverable 4: Custom Development
Description:  CONTRACTOR shall customize and configure the COTS software per STATE’s requirements as identified in the gap analysis:

· COTS Configuration

· STATE specific customization
· STATE specific interfaces

· Demonstration of COTS system with STATE customization

Completion Date: To be defined in Project Plan
Acceptance:  Upon completion of the Custom Development activities, STATE will have 10 (ten) working days in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to resolve the issues  identified to make it acceptable to STATE within the following 10 (ten) working days. If STATE rejects the Custom Development activities a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.

Sample Deliverable 5: Implementation
Description:  CONTRACTOR will implement the COTS system including

· Conversion of existing STATE data
· CONTRACTOR will work in cooperation with STATE to implement the COTS system on State’s hosting platform

· Functionality Testing - CONTRACTOR will conduct quality assurance testing of the software prior to end-user testing 

· Performance/load testing of COTS software – CONTRACTOR will work in cooperation with STATE to tune COTS system performance to meet STATE’s performance expectations 
· Train STATE system administrators on COTS system administration

· Train STATE end-user staff on use of COTS application

Completion Date: To be defined in Project Plan
Acceptance:  Upon completion of Implementation, STATE will have 30 (thirty) working days in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to resolve the Implementation issues identified to make it acceptable to STATE within the following 20 (twenty) working days. If STATE rejects the Implementation a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.
Sample Deliverable 6: Production Ready (Final Acceptance)
Description:  Upon completion of Implementation activities CONTRACTOR will turn over COTS system in production-ready state:

· STATE users are able to use COTS in production environment

Completion Date: To be defined in Project Plan
Acceptance:  Upon completion of the Production Ready status as reported to STATE by CONTRACTOR’s project manager, STATE will have 60 (sixty) calendar days in which to accept or reject it in writing. If STATE rejects it, STATE will specify in writing its grounds for rejection and CONTRACTOR shall use its best efforts to revise the COTS Production Ready state to make it acceptable to STATE within the following 20 (twenty) working days. If STATE rejects the COTS Production Ready status a second time, STATE will have the option of repeating the procedure as described in this acceptance statement above or terminating this agreement upon written notice to CONTRACTOR.

Sample Payments Schedule:

	Deliverables 
	Payment
	Retainage (10%)

	Project Management Plan
	$10,000
	$1,000

	Software Delivery & Installation
	$50,000
	$5.000

	Gap Analysis
	$20,000
	$2,000

	Custom Development
	$50,000
	$5.000

	Implementation
	$40,000
	$4,000

	Production Ready (Final Acceptance)
	$17,000
	($17,000)

	Total Payments 
	$170,000
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