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REQUEST FOR PROPOSALS

HAMBURGER FOOD & BEVERAGE CONCESSION OPPORTUNITY

McNAMARA TERMINAL, CONCOURSE B
CONTROL NO. S08-267

Issue Date:
October 3, 2008

Pre-proposal Conference:
October 9, 2008 at 3:00 P.M. Eastern Time

Wayne County Airport Authority 

Airport Police Department

10250 Middlebelt Road, Building 358

Training Room – 3rd Floor

Romulus, Michigan 48242

Front Desk Phone:  734-942-5357

Pre-proposal Question Deadline:
October 14, 2008 at 2:00 PM Eastern Time

Proposal Deadline:
November 14, 2008 at 3:00 PM Eastern Time

Detroit Metropolitan Wayne County Airport

L. C. Smith Building Lower Level

Purchasing Unit


Detroit, Michigan 48242



Purchasing Contact:
Sherita Calloway, Senior Solicitation Manager, CPPB

Phone: (734) 247-7900
Fax: (734) 955-5648

Email: Purchasing.questions@wcaa.us
(Reference Control #S08-267 in all emails)
DESCRIPTION:  Proposals are being solicited for the purpose of contracting for a Nationally Branded, Fast Food Hamburger food and beverage concession opportunity to fill an available space at the McNamara Terminal, Concourse B, at the Detroit Metropolitan Wayne County Airport. The contract term for this concession opportunity is for ten (10) years, with no renewal options.  
This solicitation may be downloaded by visiting the Michigan Intergovernmental Trade Network, the website is www.mitn.info.  A link to this website is available on the Wayne County Airport Authority website at: www.metroairport.com (select Business Opportunities on the left side of the page).  (Special Note):  Any and all Addenda issued by the Wayne County Airport Authority must be viewed or downloaded from the above listed websites.
Copies of this solicitation and any issued Addenda may also be obtained from the Purchasing Unit, Detroit Metropolitan Wayne County Airport, L. C. Smith Building, Lower Level A, Detroit, Michigan 48242, (734) 247-7900.  
Proposals must be time stamped by the Purchasing Unit by the exact date and time indicated above.  Late proposals will not be accepted.
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SECTION 1 – DEFINITIONS

Key terms used herein shall have the following meanings:

1) Airport(s): Comprised of the existing terminal buildings (the New North Terminal and the Edward H. McNamara Terminal) and all associated concourses.  Also referred to as Detroit Metropolitan Wayne County Airport.
2) Airport Authority:  The Wayne County Airport Authority.

3) Business:  An individual, consortium, firm, vendor, association, corporation, limited liability company, partnership, joint venture, sole proprietorship, or other legal entity.

4) Chief Executive Officer:  The Airport Authority’s Chief Executive Officer also referred to as CEO or his/her representative or representatives.

5) Concession Agreement: The Form of Agreement (“FOA”) that the Successful Proposer will be required to sign and which is attached to this Request for Proposal (“RFP”).
6) Concept:  Means the franchise, brand, character, theme or image of the concession.
7) Gross Sales:  Gross Sales is all amounts, charges and sales derived by the Successful Proposer from any of its operations, at the Airport and otherwise, from, through and for services performed or goods sold on the concession premises and otherwise, whether for cash or credit, regardless of when or whether or not collected.  Gross Sales includes monies or the value of discounts received by the Successful Proposer from vendors or suppliers in exchange for any Airport Authority approved promotions, sponsorships or displays that are directly attributed to the benefits provided by the concession premises.  Gross Sales does not include taxes or taxes levied on activities, facilities, equipment, or on the Successful Proposer’s real or personal property; nor federal, state, or municipal taxes now or hereafter levied or imposed, if separately stated and collected from customers and remitted directly to the taxing authority by the Successful Proposer. 

8) Nationally Branded: Concepts that are located geographically across the 48 contiguous U.S. states and/or participate in nationwide advertising, promotional, and/or marketing campaigns so that they are immediately recognized by a majority of the public.
9) Notice of Award:  Means the letter from the Airport Authority Procurement Division indicating that this Agreement has been awarded to the Successful Proposer and approved by the Airport Authority’s Board.
10) Proposer:  A Business which submits a proposal in reply to this RFP.

11) Successful Proposer or Concessionaire: The Proposer who is awarded the Concession Agreement.

12) Tenant Design Criteria Manual: The manual that provides tenants with detailed guidelines for designing, permitting and constructing their facilities (i.e. signage, lighting, floor treatments, fixture requirements, etc.), also referred to as the TDCM.
SECTION 2 – INSTRUCTIONS
1) PRE-PROPOSAL INFORMATION AND QUESTIONS:  Each proposal that is timely received will be evaluated on its merit and completeness of all requested information.  In preparing proposals, Proposers are advised to rely only upon the contents of this Request for Proposals (“RFP”) and accompanying documents and any written clarifications or Addenda issued by the Airport Authority. If a Proposer finds a discrepancy, error, or omission in the RFP package, or requires any written addendum thereto, the Proposer is requested to notify the Purchasing Unit contact noted on the cover of this RFP, so that written clarification may be sent to all prospective Proposers. THE AIRPORT AUTHORITY IS NOT RESPONSIBLE FOR ANY ORAL INSTRUCTIONS.  All questions must be submitted in writing to the Purchasing Unit contact before the Pre-Proposal Question Deadline indicated on the front of this document. No contact with other Airport Authority employees, officers, or Airport Authority Board members regarding this document is permitted.  All answers will be issued in the form of an addendum.  

2) PRE-PROPOSAL CONFERENCE:  A pre-proposal conference concerning this RFP may be held.  If so, the date, time and location will be indicated on the cover of this RFP.  Staff will be available at this meeting to answer questions about this RFP.  Attendance at the meeting is strongly encouraged.

3) RFP MODIFICATIONS/ADDENDA:  Clarifications, modifications, or amendments may be made to this solicitation at the discretion of the Airport Authority.  Any and all Addenda issued by the Airport Authority will be posted as noted on the cover page of this document.  All interested parties are instructed to view the listed websites regularly for any issued Addenda.  Copies of any issued Addenda may also be obtained by visiting the Purchasing Unit, Wayne County Airport Authority, Detroit Metropolitan Wayne County Airport, L.C. Smith Building – Lower Level A, Detroit Michigan 48242 during business hours, 8:00 AM to 4:30 PM, Monday through Friday.  It is the responsibility of the Proposer to obtain any issued Addenda and to acknowledge the Addenda on the Proposal Form.  If any changes are made to this solicitation document by any party other than the Airport Authority, the original document in the Airport Authority’s files takes precedence. 

4) PROPOSAL SUBMISSION:  To be considered, the indicated number of copies of the proposal must be prepared in the manner and detail specified in this RFP.  

a) Proposals must be submitted to the Purchasing Unit, Wayne County Airport Authority, Detroit Metropolitan Wayne County Airport, L. C. Smith Building – Lower Level A, Detroit, Michigan 48242, by the date and time indicated as the deadline.  The Purchasing Unit time stamp will determine the official receipt time. It is each Proposer’s responsibility to insure that its proposal is time stamped by the Purchasing Unit by the deadline. This responsibility rests entirely with the Proposer, regardless of delays resulting from postal handling or for any other reasons.  Proposals will be accepted at any time during the normal course of business only, said hours being 8:00 a.m. to 4:30 p.m. Local Time, Monday through Friday, legal holidays excepted.

b) Responses received after the above deadline will not be accepted and will be returned to the Proposer unopened.  The Purchasing Unit time stamp shall be the official time.

c) The opening and reading of a proposal does not constitute the Airport Authority’s acceptance of the Proposer as a responsive and responsible Proposer.  

d) Proposals must be enclosed in a sealed envelope, box or package, and clearly marked on the outside with the following:  RFP Title, Control Number, Deadline and Proposer’s name, address, phone, fax and contact name.

e) Submission of a proposal establishes a conclusive presumption that the Proposer is thoroughly familiar with the RFP and specifications and terms of the Form of Agreement, and that the Proposer understands and agrees to abide by each and all of the stipulations and requirements contained therein.

f) All prices and notations must be typed or printed in ink.  No erasures are permitted.  Mistakes may be crossed out and corrections must be initialed in ink by the person(s) signing the proposal.

g) Proposals sent by telegraph, facsimile, or other electronic means will not be considered.

h) All costs incurred in the preparation and presentation of the proposal is the Proposer’s sole responsibility; no pre-proposal costs will be reimbursed to any Proposer.  

i) All documentation submitted with the proposal will become the property of the Airport Authority.

5) DUPLICATE PROPOSALS:  No more than one (1) proposal from any Proposer, including its subsidiaries, affiliated companies and franchises will be considered by the Airport Authority.  In the event multiple proposals are submitted in violation of this provision, the Airport Authority will have the right to determine which proposal will be considered, or at its sole option, reject all such multiple proposals.

6) WITHDRAWAL:  Proposals may only be withdrawn by written notice prior to the date and time set for the opening of proposals.  No Proposal may be withdrawn after the deadline for submission. 

7) REJECTION: The Airport Authority reserves the right to reject any or all proposals, or to accept or reject any proposal in part, and to waive any minor informality or irregularity in proposals received if it is determined by the CEO or his/her designee that the best interest of the Airport Authority will be served by doing so.  If all proposals are rejected by the Airport Authority, notice will be posted on the Airport Authority’s websites indicated on the cover page of this document.  No proposal will be considered from any person, firm or corporation in arrears or in default to the Airport Authority on any contract, debt, or other obligation, or if the Proposer is debarred by the Airport Authority from consideration for a contract award, or if Proposer has committed a violation of the Airport Authority’s Ethics Ordinance which resulted in a termination of a contract or other material sanction within the last two (2) years immediately preceding the date of issuance of this document.  
8) PROCUREMENT POLICY:  Procurement for the Airport Authority will be handled in a manner providing fair opportunity to all businesses.  This will be accomplished without abrogation or sacrifice of quality and as determined to be in the best interest of the Airport Authority.  The CEO has the vested authority to execute a contract, subject to Board approval where required.

9) PROPOSAL SIGNATURES:  Proposals must be signed by an authorized official of the Proposer.  Each signature represents a binding commitment upon the Proposer to provide the goods and/or services offered to the Airport Authority, if the Proposer is determined to be the most responsive and responsible Proposer.

10) CONTRACT AWARD:  The Airport Authority reserves the right to award by item, group of items, or total proposal. The Proposer to whom the award is made will be notified at the earliest possible date.  Tentative acceptance of the proposal, intent to recommend award of a contract and actual award of the contract will be provided by written notice sent to the Proposer at the address designated in the proposal. All proposals must be firm for at least 180 days from the due date of the proposal.  If, for any reason, a contract is not executed with the selected Proposer within 30 days after notice of recommended award, then the Airport Authority may recommend the next most responsive and responsible Proposer.  

11) NO RFP RESPONSE:  Proposers who receive this RFP but who do not submit a proposal should return a notice stating the reason(s) for not responding.  

12) ALTERNATIVES TO THE INITIAL SUBMISSION:  The award of this opportunity will be based on the merit of the initial response to the specified criteria delineated within the scope of this opportunity.  If the Successful Proposer has included alternative considerations submitted separately within their proposal, the Airport Authority reserves the right to review, accept, and/or reject any or all alternate considerations without detriment to the initial proposal and the proposed Concession Fees.
13) FREEDOM OF INFORMATION ACT (“FOIA”) REQUIREMENTS: Proposals are subject to public disclosure after the deadline for submission in accordance with state law.
SECTION 3 – GENERAL INFORMATION

In August 2002, the Public Airport Authority Act, MCL 259.108-259.125 (“Act 90”) transferred the operational jurisdiction of the Airport from the County of Wayne, Michigan to the Wayne County Airport Authority (“Airport Authority”).  The Airport Authority became responsible for the management and operation of the Detroit Metropolitan Wayne County Airport (“Detroit Metro Airport” or ”DTW”) and Willow Run Airport (“YIP”), including the power to plan, promote, extend, maintain, acquire, purchase, construct, improve, repair, enlarge, and operate both Airports.

Detroit Metro Airport 

Detroit Metro Airport is the primary air carrier Airport serving southeastern Michigan as well as portions of Ontario, Canada, and northwestern Ohio.  DTW is the 12th busiest Airport in North America and the 22nd in the world, serving almost 36 million passengers in 2007, of which over 3 million were international travelers.  DTW is the 2nd largest Origination and Destination (“O & D”) market in the Midwest, second only to Chicago.  With six runways and 148 gates, DTW offers non-stop commercial air service to 124 domestic and 28 international destinations.  

DTW currently provides passenger services from three terminal buildings.  The principal airlines operating from each terminal are:

· Edward H. McNamara Terminal/Northwest Airlines World Gateway Terminal Complex (“McNamara Terminal”) – domestic carriers Northwest, Mesaba, Pinnacle Air, Continental, Continental Express and Delta; foreign carriers AeroMexico, Air France, and KLM.  It is anticipated that China Southern will begin operations in the spring of 2009.  Additionally, Continental and Continental Express currently operating out of Concourse B of the West Concourse (estimated annual enplanements of 290,000) will move operations from the McNamara Terminal to the new North Terminal in the 3rd quarter of 2009.
· The New North Terminal – Air Canada, AirTran, American, Frontier, Southwest, Spirit, US Air/American West, USA 3000, Southern Skyways, United; foreign carriers Lufthansa and Royal Jordanian; and various domestic and international charter airlines..

North Terminal Redevelopment Project 

The Airport Authority has just completed the construction of a new $300 million Airport terminal and concourse facility known as the “New North Terminal”.  This facility replaces the old Smith and Berry Terminals which will soon be demolished.  The new terminal opened to the public on September 17, 2008.  The new 824,000 square foot terminal/concourse facility serves airlines that previously operated out of the Smith and Berry Terminals, as well as Lufthansa and Royal Jordanian which moved out of the McNamara Terminal.  
The New North Terminal is a critical link in the Airport’s efforts to maximize both the efficiency of the Airport and its economic value to the community.  The project will modernize the entire Airport complex and create a world-class facility that provides the type of service needed by passengers and visitors.  

The McNamara Terminal Concession Program
In February 2002, Wayne County and Northwest Airlines opened the 2.0 million square foot Edward H. McNamara Terminal / Northwest Airlines World Gateway Terminal Complex (“McNamara Terminal”) at Detroit Metro Airport.  This $1.4 billion investment is comprised of a main terminal building, an East Concourse (“Concourse A”) with 64 jet aircraft gates that includes 12 international arrival gates, state-of-the-art connecting tunnel to a West Concourse consisting of Concourse B with 17 jet gates and the newly expanded Concourse C with 41 commuter-aircraft gates, and a Federal Inspection Services (“FIS”) facility for international arrivals.  Additionally, the nearly one-mile long east concourse includes an elevated express tram.  Northwest Airlines maintains a major domestic hub and a European and Asian international gateway operation at DTW.
This non-exclusive Request For Proposal is to select a Proposer who can best fulfill the Airport Authority’s objectives as delineated within the scope of this RFP for a Nationally Branded Fast Food Hamburger food and beverage opportunity located in Concourse B of the McNamara Terminal.  
The Successful Proposer, also referred to as concessionaire, will enter into a Concession Agreement with the Airport Authority to design, construct, manage and operate this food and beverage location.  
The McNamara Terminal Enplanement and Passenger Distribution
The McNamara Terminal serves as a major connecting hub in the route system of Northwest Airlines and its code share and/or SkyTeam partners, including but not limited to; Continental, Delta, Mesaba, and Pinnacle; and international carriers AeroMexico. Air France, Lufthansa, and Royal Jordanian.  Note:  upon completion of the New North Terminal on September 17, 2008, Lufthansa, and Royal Jordanian will move operations from the McNamara to the new facility. 
1) McNamara Terminal Historical Enplanements (Departing Passengers) and Sales Figures

In 2007, the McNamara Terminal airlines accounted for 80.2% of total enplaned passengers at the Airport.  Additionally, international enplanements represented 9.2% of the McNamara Terminal traffic.
Total McNamara Enplanement/Sales Data For Concourses A, B, & C
	McNamara Terminal
	2003

12 months

(1/1 – 12/31)
	2004

12 months

(1/1 – 12/31)
	2005

12 months

(1/1 – 12/31)
	2006

12 months

(1/1 – 12/31)
	2007

12 months

(1/1 – 12/31)
	2008
7 months

(1/1 – 7/31)

	
	
	
	
	
	
	

	Enplanements
	13,160,774
	14,374,760
	15,040,225
	14,658,985
	14,443,451
	9,206,519

	
	
	
	
	
	
	

	F&B Sales
	$40,329,935
	$50,612,060
	$62,647,877
	$66,902,319
	$70,736,438
	$43,761,851

	     F&B Sales per

     Enplanement
	$3.06
	$3.52
	$4.17
	$4.56
	$4.90
	$4.75

	
	
	
	
	
	
	

	Retail Sales
	$30,423,321
	$34,797,720
	$39,273,803
	$39,774,974
	$42,616,503
	$25,354,441

	     Retail Sales per

     Enplanement
	$2.31
	$2.42
	$2.61
	$2.71
	$2.95
	$2.75

	
	
	
	
	
	
	

	Total F&B/Retail Sales
	$70,753,256
	$85,409,780
	$101,921,680
	$106,677,293
	$113,352,941
	$69,116,292

	     Total Sales per

     Enplanement
	$5.38
	$5.94
	$6.78
	$7.28
	$7.85
	$7.51


Note:  The total Retail Sales in the chart above DO NOT include Duty Free Sales.  However, Duty Paid merchandise sales are included.
McNamara West Concourse Enplanement/Sales Data For Concourse B & C Only
	McNamara Terminal
	2005

12 months

(1/1 – 12/31)
	2006

12 months

(1/1 – 12/31)
	2007

12 months

(1/1 – 12/31)
	2008

7 months

(1/1 – 7/31)

	Concourse B
	
	
	
	

	
	
	
	
	

	        Enplanements *
	835,312
	827,127
	649,239
	494,894

	
	
	
	
	

	        F&B Sales
	$5,332,939
	$5,728,129
	$6,108,610
	$4,376,019

	            F&B Sales per

            Enplanement
	$6.38
	$6.93
	$9.41
	$8.84

	
	
	
	
	

	        Retail Sales
	$2,530,646
	$2,219,823
	$2,486,033
	$1,687,975

	            Retail Sales per

            Enplanement
	$3.03
	$2.68
	$3.83
	$3.49

	
	
	
	
	

	Concourse C
	
	
	
	

	
	
	
	
	

	        Enplanements
	1,171,646 **
	1,617,018
	1,832,089
	1,232,234

	
	
	
	
	

	        F&B Sales
	493,813 **
	3,788,183
	4,174,129
	$2,903,754

	            F&B Sales per

            Enplanement
	$0.42 **
	$2.34
	$2.28
	$2.36

	
	
	
	
	

	        Retail Sales
	$90,941 **
	$548,167
	$401,361
	$468,431

	            Retail Sales per

            Enplanement
	$0.08 **
	$0.34
	$0.22
	$0.38

	
	
	
	
	

	Total B & C
	
	
	
	

	
	
	
	
	

	        Enplanements
	2,006,958
	2,444,145
	2,481,328
	1,727,128

	
	
	
	
	

	        Total F&B/Retail Sales
	$8,448,339
	$12,284,302
	$13,170,133
	$9,436,179

	            Total Sales per

            Enplanement
	$4.21
	$5.03
	$5.31
	$5.46

	
	
	
	
	


*   It is anticipated that Continental and Continental Express will move operations in the 3rd quarter of 2009 from Concourse B of the McNamara Terminal to the new North Terminal.  Continental operations represent estimated annual enplanements of 290,000.

** Concourse C underwent major construction in 2005.  The new concourse along with new concessions opened October 29, 2005.
2) MCNAMARA PASSENGER FLOW AND ZONES

For planning purposes, the McNamara Terminal is segmented into five (5) zones according to expected passenger flow and express tram usage.  Zones 1 through 4 represent the East Concourse (A) and the Airlink Zone represents the West Concourse (B and C).  Each zone has unique characteristics that should be considered by Proposers when developing their plans.  The Airport Authority recommends that Proposers review the McNamara Terminal Concession Layout Map, Attachment B of this RFP, and if necessary, conduct independent assessments of the traffic within the terminal upon which to base their sales projections.  The passenger flow and exposure assumptions provided below were utilized internally by the Airport Authority for planning purposes.  Neither the Airport Authority nor its consultants or representatives guarantee passenger volume or exposure within any specific area of the terminal.

· Zone 1 - This zone encompasses gates A1 through A21.  Enplaning passengers access these gates from the mezzanine level express tram via escalators and elevators or by walking south on Concourse A using moving walkways or the dual corridor.

· Zone 2 - This zone encompasses gates A23 through A38.  The majority of passengers in this zone access their gates via the moving walkways.  A small number of passengers may use the express tram and walk back to their gates.  This zone includes six (6) international departure gates as part of the total:  A-24, A-28, A-30, A-34, A-36, and A-38. 

· Central Link – This is the primary intersection of the McNamara Terminal and is located between Zone 2 and Zone 3.  It has exposure to all departing (domestic and international) passengers and to connecting passengers who must cross the central area to access other zones and the jet and commuter gates in the West Concourse.  This central link location is the crossroads for traffic.  With its unique water feature, this area has become the focal point and gathering place of the terminal.

· Zone 3 - This zone encompasses gates A40 through A60.  The majority of passengers in this zone access their gates via the moving walkways.  A small number of passengers may use the express tram and walk back to their gates.  This zone includes six (6) international departure gates as part of the total:  A-40, A-46, A-50, A-54, A-56, and A-60.
· Zone 4 - This zone encompasses gates A61 through A78.  Enplaning passengers access these gates from the mezzanine level express tram via escalators and elevators or by walking north on concourse A using the moving walkways or the dual corridor.
· Airlink Zone – This zone includes all gates in the West Concourse (B and C).  All passengers in this zone access these gates via the escalators located in the Central Link area of the East Concourse A.  Passengers then proceed through a connecting tunnel to access the West Concourse B and C.  Continental, Delta, Pinnacle, Mesaba and Northwest occupy these gates.

SECTION 4 – SCOPE OF CONCESSION OPPORTUNITY

1)  Overall Concessions Program Philosophy and Objectives
The goal of the Airport Authority and the Division of Concessions and Quality Assurance is to create a concession program that will provide a variety of essential, yet practical services to the public while maximizing both the revenue to the Airport Authority and the sales to the Successful Proposer.  In the past, this has been accomplished by promoting creativity, innovation, and quality services as it pertains to passenger “wants and needs” coupled with keeping pace with the latest industry trends.  

The type of concessions and their distribution was determined by a thorough evaluation of numerous considerations and assumptions such as growth, traffic flow, passenger habits, passenger demographics, security needs, airline gate utilization, space configurations, and concession mix, just to name a few.  Consequently, the concession opportunity offered in this RFP represents a food and beverage concession that enhances the passengers’ travel experience.  Proposers are encouraged to submit proposals that reflect and capture the vibrancy of the domestic and international community the Airport serves while focusing on creativity, maximizing sales, customer service and satisfaction.  The Airport Authority is relying on the Proposer’s expertise in considering and selecting a Nationally Branded Fast Food Hamburger food and beverage concept and determining how it will translate into an Airport environment.  
The foundation of the Airport Authority’s concession program, and consequently of a successful proposal, is based on three core objectives as described below:

Revenue Enhancement is achieved when the Successful Proposer can optimize product availability to meet customer demand, coupled with performance standards that enable operators to manage their operations efficiently and effectively while optimizing customer satisfaction.  The development of policies and procedures that have the flexibility to respond to the changes in passenger, Airport and airline needs while responding to changes in food and beverage trends is extremely important.

Customer Service and Satisfaction is of utmost importance.  The Airport Authority will only be able to fulfill its goals if the Successful Proposer and their staff are committed to providing the highest level of customer service.  To the millions of passengers who travel through the Airport, concession employees represent the face of the community as well as the Airport Authority and contribute greatly to a passenger’s overall experience and first impression.  The Airport Authority recognizes and supports the position that optimizing customer satisfaction in a friendly and appropriate shopping and eating environment results in the increase of sales to the Successful Proposer and revenue to the Airport.

Innovation and Creativity will ensure that the McNamara Terminal program continues to be successful and adapts to changing trends and demographics.  Airport food and beverage is a continually evolving business that requires innovative solutions to capitalize on opportunities and market niches.  Passengers are becoming more discerning about price, product quality, variety and customer service.  While the requirements outlined in this RFP are very specific, it is not meant to discourage Proposers from thinking “outside of the box.”  Proposers are encouraged not to rely on “traditional” or “run-of-the-mill” solutions for executing the concept selected.  Proposers should be innovative in selecting their food and beverage concept, its design, layout, finishes, materials, operation and technology.
2)
Scope of Concession Opportunity 

Under the scope of this RFP, the Airport Authority is seeking a Nationally Branded Fast Food Hamburger concession for the McNamara Terminal, West Concourse, Concourse B, between Gates B-6 and B-8.  Currently, this location is a small Food Court consisting of two (2) concepts and a common seating area.  For design purposes, a Lines of Demarcation (“LOD”) diagram is included in Attachment C of this RFP.  
	McNamara Terminal 

Concession Opportunity
	McNamara Terminal
Space Number
	Area
Sq. Ft.

	Nationally Branded Fast Food Hamburger Concession Opportunity
	West Concourse,

Concourse B, Space W-8
 
	2,283 sq’


The contract term for this concession opportunity will be effective upon the Notice of Award from the Airport Authority and will end ten (10) years from the Date of Beneficial Occupancy (date the concession opens for business to the public).  There are NO renewal options available.  

The following description of the concession opportunity is a guideline to illustrate appropriate levels of design and is not meant to constrain or limit the creativity of Proposers, but rather to indicate an expected level of quality. 
Nationally Branded Fast Food Hamburger (W-8):
This 2,283 square foot fast food opportunity is located in Concourse B of the McNamara Terminal.  The Airport Authority is seeking proposals for a Nationally Branded Fast Food Hamburger concept with broad appeal to the traveling public as well as Airport and airline employees.  Menus may be streamlined for an Airport environment but must include all the popular items and combination of items available in the concept’s “street” locations as well as selections for “all day” parts with breakfast, lunch and dinner selections.

Speed of service is a critical component for this opportunity and the design must incorporate the latest innovative and creative design elements in order to facilitate and increase operational efficiencies, as well as giving customers an interactive experience. Proposers should consider how the latest technological advances can assist in maximizing both customer service and customer satisfaction.  The design layout must take into consideration quick service, elimination of queuing into the concourse, traffic flow within the premises for accessing counters, seating, etc.  

Healthy Menu Choices:

The Airport Authority requires that healthy menu choices be included in all food and beverage locations.  Healthy alternatives for vegetarians and those individuals conscious of their diet must be included in your proposed menu and will be evaluated by the Division of Concessions and Quality Assurance.
Adjacencies:

This 2,283 square foot opportunity is in the McNamara Terminal West Concourse on the upper, departure gate level.  It is situated in Concourse B between gates B-6 and B-8 and is just south of the escalators leading from the tunnel that connects the West Concourse to Concourse A.  Existing concessions around this location include:  Einstein Brothers Bagels, two (2) DTW Press Gift/News Stores, Thee Irish Pub, and the Coffee Beanery Marketplace.
For a detailed layout of the McNamara Terminal concession program, visit our website at: www.metroairport.com. 
Existing Conditions:

This opportunity is in Concourse B of the McNamara Terminal and includes 2 existing concessions and a common seating area.  As this location is occupied by an existing tenant, it is being offered in an “as is” condition.  As noted on the LOD, Attachment C of this RFP, there are existing interior walls, partitions, and fixed capital equipment that may need to be removed to accommodate the proposed design and layout.  All associated costs for demolition, site preparation, and build out will be the responsibility of the Successful Proposer. 
Remote Storage Area: 

Approximately 200 square feet of storage space will be made available on the lower level of the terminal for this opportunity.  This space is a part of a larger storage area that will be shared with another Concessionaire.  The Successful Proposer will be responsible for dividing and defining this space within the storage area.  Any costs incurred in the design, build-out, and/or installation of equipment within this storage space will be the responsibility of the Successful Proposer.  Costs incurred in the build-out of this storage area should not be included when completing the Capital Investment and Financing Sources Plan Form attached to this RFP.  

Additional storage space within the McNamara Terminal is not available.  
SECTION 5 – GENERAL DESIGN & LAYOUT CRITERIA
The concession program strives to provide our passengers with a memorable experience while at the Airport.  In order to achieve this, the concessions must be contemporary and innovative in design and showcase/integrate the latest technology available in order to meet high customer expectations and to assure outstanding customer satisfaction. 
1) Design Criteria: The Airport Authority requires that the concession premise be integrated aesthetically, functionally, and operationally into the overall design scheme.  The Successful Proposer shall, at its own cost and expense, be responsible for the design, millwork, display layout, and construction of the location according to the TDCM. 
Design: The exterior and interior design should be upscale, innovative, and contemporary while tastefully reflecting the concession opportunity described within the proposal.  Proposals must incorporate sophisticated elements that provide a comfortable, inviting atmosphere while adhering to the standards set out in the attached TDCM Section 3000 – Submission Requirements.  The storefront, displays, millwork and interior for this concession opportunity must be high-end and chic while complimenting the design and uniqueness of the McNamara Terminal and the concession environment.  Proposers are to include and integrate the latest technology available in electronic menu boards, hand-held ordering devices, etc., in order to enhance customer satisfaction and service.
Materials: The quality and finishes proposed must be consistent with the high level of finishes and style of the McNamara Terminal and must adhere to the standards set out in the TDCM Section 4000 – Design Criteria and Technical Requirements.  Additionally, they must be durable enough to withstand the rigors of the extreme, high-volume Airport environment.  The Airport Authority reserves the right to reject any proposed finishes and materials considered to be in aesthetic conflict with the base building finishes and/or not consistent with the design criteria set forth in the TDCM.   No exposed conduit, utilities, ductwork, etc. will be visible from the passenger’s view in the concourse.
Seating: Seating, tables and furnishings included within the design of the food and beverage concession must be durable and consistent with the proposed concept and must be approved by the Airport Authority during the design process.  Seating must be maximized within the space without interfering with the service staff or the comfort of the customer.  Americans with Disabilities Act (“ADA”) criteria must be included in your design as specified by the Michigan Building code and the TDCM Section 5000 – Barrier Free Design Requirements.
Queuing: Consideration for customer flow and eliminating the necessity for customer queuing into the concourse area is a must.  Disruption of passenger traffic and/or infringement into the concourse area is not acceptable.  Therefore, the placement of Point-of-Sales (“POS”) equipment, queuing areas, etc., must be addressed in the proposed layout of this concession.
HVAC Requirement:  The existing base building HVAC system consists of outdoor air being brought into the air handling system and is used for positive pressurization of the terminal building.  Therefore, tenant designs must include a complete HVAC system for the concession to include “conditioned” make-up air in order to maintain the Airport’s pressurization and ambient temperature.  No make-up air may be taken from the concourse or base building without being replaced.  Specifications for HVAC systems are included in the TDCM Section 4000 – Design Criteria and Technical Requirements.

Oven/Hood Exhaust Component:  Exhaust hoods utilizing ultra violet technology (or better) are required for this concept.  Additionally, the West Concourse prohibits exhaust fans, vents, etc. on the roof and allows only side-wall venting through exterior louvers.  No equipment may be located on the exterior face of the building and no modifications may be made to the exterior face of the building without Airport Authority review and approval.  Any exhaust system must scrub all grease and particulates so that nothing exits the space to contaminate the outside of the concourse.  Additionally, the system must remain within the same height envelope as stipulated in the base building drawings for the concession space.  Any duct work or equipment extending above the concession space envelope must be positioned so as to not be visible to the passenger and must be approved by the Authority.  Refer to Section 4000 – Design Criteria and Technical Requirements of the TDCM for specifications regarding make-up and tempered air requirements.
Utilities Component:  The Airport Authority has provided access to utilities for this concession location in or near the premises.  For the exact specifications and available amounts provided to this space, refer to the LOD diagram in Attachment C of this RFP.  If additional utilities are required beyond what is provided, the cost for design, locating and running additional quantities to the concession space will be the responsibility of the Successful Proposer and must adhere to the conditions set forth in Section 4000 – Design Criteria and Technical Specifications of the TDCM.

2) Design Review Process: The Airport Authority will review and approve all designs, improvements and other capital investments.  The Concession Agreement will include a provision that the Successful Proposer will submit to the Airport Authority detailed plans of its proposed concession premise in accordance with the schedule outlined in the TDCM Section 3000 - Design Submission Requirements, Submission Flow Diagram Schedule. 
For the Successful Proposer, the design approval process contains several mandatory requirements prior to the commencement of construction at the McNamara Terminal.  These requirements are detailed in the TDCM Section 6000 – Construction Requirements.  Proposers must include with their proposal submission a detailed construction schedule for this project which is also outlined in this section of the TDCM.
SECTION 6 – ADDITIONAL INFORMATION

1) 
Concession Fees: In consideration of the rights and privileges granted to the Successful Proposer by the Airport Authority, the Successful Proposer must pay to the Airport Authority the  concession fee which shall be calculated and payable monthly as the greater of the following: 1) the specified percentage (as noted in the Proposer’s Concession Fee Form) of the Successful Proposer’s monthly Gross Sales or 2) one twelfth of the specified Minimum Concession Fee ("MCF") as noted in the Successful Proposer’s Concession Fee Form.  Refer to the instructions on the Concession Fee Form in this RFP to determine how subsequent yearly MCF's are calculated.  Concession fees due the Airport Authority are reconciled on a monthly basis and will not be adjusted annually.  Refer to the “Concession Fee Form” in the Required Forms section of this RFP.

2)
Additional Charges: In addition to Concession Fees, the Successful Proposer must pay the following charges where and when applicable, subject to annual increases as defined in the Concession Agreement.

Marketing Fund - The Concession Agreement will include a provision for the Successful Proposers to pay to the Airport Authority an amount equal to one-quarter of one percent (0.25%) of the Gross Sales for a marketing fund to be controlled by the Airport Authority or its designated agent for the purpose of advertising, publicity, promotional materials and other activities appropriate for marketing concessions and services at the McNamara Terminal.

Annual Refurbishment – Successful Proposers are required to maintain the concession premises in excellent condition.  In addition to the day-to-day maintenance, a minimum annual refurbishment investment will be required in the Concession Agreement.  Beginning the third year of the Concession Agreement as described below, the minimum annual refurbishment investment shall be equal to one-half of one percent (0.5%) of the prior year's Gross Sales.  The annual refurbishment is considered to be the complete or partial replacement or change of all or a portion of the concession premises which is visible to the public and results in a complete or partial change in the way the concession premises looks.  This includes the complete repair and/or replacement related to ordinary wear and tear of furnishings and fixtures and which is above and beyond mere maintenance.  Refurbishment plans must be submitted to the Airport Authority for approval prior to construction.  Receipts for refurbishment costs along with proof of payment will be required to verify the expenditures.  In addition to the required annual refurbishment, the Successful Proposer shall refurbish the assigned concession space upon observation of any damage or deterioration of the original concept, venue materials/workmanship, or as reasonably required by the Airport Authority’s CEO.  The value of these repairs will not be limited to the annual refurbishment amount.  All refurbishment shall be of first class quality in both materials and workmanship.  For further explanation of refurbishment responsibilities and completion dates by the Successful Proposer, refer to the Form of Agreement, Section 11 of this RFP, specifically Article 3-6C: Maintenance and Repairs/Annual and Mid-Term Refurbishment.
Distribution and Delivery System - The cost of the distribution and dock master delivery system is not allocated at this time.  The Airport Authority will assume that Proposers have not included delivery fees that must be paid to the Airport in their financial projections.  If at a later date, the payment of fees to the Airport Authority for delivery services becomes necessary, the Airport Authority and the Successful Proposer will discuss the financial impact to the Successful Proposer. 
Monitoring Equipment Requirements – Although the Successful Proposer is highly encouraged to install a surveillance camera system for their own operational needs, the Airport Authority reserves the right to require the Successful Proposer to install a camera with a view of the store entrance that can be randomly monitored by Airport Authority concession personnel.  If the Airport Authority exercises this right in the future, the Airport will provide exact specifications for the camera which must then be installed by the Successful Proposer.  The equipment, installation, and maintenance costs will be the responsibility of the Successful Proposer.  The Successful Proposer shall connect and maintain the system as required in the TDCM Section 4000 – Design Criteria and Technical Requirements.
3)
Capital Investment and Improvement: The Successful Proposer is responsible for all capital improvement costs associated with the awarded concession opportunity.  For this food and beverage concession opportunity, the Airport Authority requires a minimum initial capital investment of $300 per square foot of the concession premise for improvements, architectural and engineering fees, and furnishings, fixtures and equipment (“FF&E”).  
4)  Utility Consumption: Monthly charges for utilities consumed shall be paid for by the Successful Proposer to the Airport Authority or appropriate utility provider.
Utility Connections and Costs: The Airport Authority will provide access to specific levels of utilities as described on the LOD for the concession premises.  All costs, including, but not limited to, deposits, installation and extension costs, connection and routine maintenance/inspection fees shall be the responsibility of the Successful Proposer.
Utility Metering: All utilities to the concession premises must be separately metered.  The Airport Authority will provide exact specifications for each meter which must then be installed by the Successful Proposer within the concession premises.  The installation and cost of the meters will be the responsibility of the Successful Proposer.  The Successful Proposer shall maintain and connect the meters to the Terminal Building energy management system as specified in the TDCM Section 4000 - Design Criteria and Technical Requirements.
5) Accounting Records and Reports: The Successful Proposer shall, no later than the 10th day of each month during the term of the Concession Agreement, provide to the Airport Authority: 1) a statement of Gross Sales for the preceding month; 2) payment of fees in accordance with the Concession Agreement; 3) a summary report of Gross Sales and number of transactions for each location and product category as requested by the Airport Authority; and 4) such other reports as may be required by the Airport Authority in accordance with the Concession Agreement.  The Successful Proposer shall maintain separate and accurate records of gross sales and expenses of the concession opportunity in a form acceptable to the Airport Authority.  Such books and records shall be available to the Airport Authority’s auditors within 10 business days from the date of notice to perform an audit.  Complete books and records shall include, but not limited to, complete chart of accounts and general ledger (including revenues, expenses, assets, and liabilities of the Detroit operations) and all sub-ledgers maintained for the operations.  During an audit, the Successful Proposer shall also provide the Airport Authority auditors details of accounting and other related business systems and processes used by the Successful Proposer for recording, summarizing, and reporting of transactions to the Airport Authority.  At the Airport Authority's discretion, the Successful Proposer may be required to submit all required sales reports in an electronic format to be determined by the Airport Authority.

Within ninety (90) days, after the end of the Calendar year (1/1 – 12/31), the Successful Proposer shall provide the Airport Authority with an audited statement of annual Gross Sales prepared by an independent Certified Public Accountant.  The format of reporting shall be provided by the Airport Authority.

Upon a 10-day written notice, at any time within two (2) years after the end of any operational year, the Airport Authority may cause, without cost to the Successful Proposer, an inspection and audit to be made of the books and records of the concession opportunity relating to its operation at the Airport.  Fees, penalties and credits due as a result of such audit will be payable as established in the Concession Agreement.

6)
Taxes: The Successful Proposer shall be responsible for the payment of all taxes, assessments and any other amounts lawfully imposed during the Concession Agreement term, in respect of the business, concession space, common areas and its operations. 

7)
Insurance Requirements: The Successful Proposer shall maintain throughout the term of the Concession Agreement insurance coverage for general commercial liability, property damage, workers' compensation, product liability, business automobile liability and such other insurance as may be required by the Airport Authority in accordance with the Concession Agreement, all in a form satisfactory to the Airport Authority, as specified in the Concession Agreement.  

8)
Point of Sale Register System (“POS”): The Successful Proposer will be required to install a cash control system or point of sale equipment which shall record all sales transactions, sales by category and all information necessary to provide the Airport Authority with information required in the Concessions Agreement.  All cash registers must be equipped with tapes upon which sales details are imprinted.  The cash register system should have the ability to track sales by category.  Beginning and ending sales totalizer counter readings will be required to be recorded at least once every 24 hours.  The POS equipment must be automated to download into your general ledger system.

Every customer must be offered a receipt of purchase.  

All facilities must accept at least three major credit cards for payments.  

As a service to customers, all facilities must provide, without charge, change-making service at each cashier location.

9)
General Maintenance of Facilities:

Maintenance - The Successful Proposer must, at its own cost, keep the concession premises and all equipment and other personal property neat and clean and in good order and operating condition at all times.  This includes but is not limited to storefronts, cash wrap areas, equipment, fixtures, service counters, associated seating areas where applicable and display units.  The Airport Authority reserves the right to require the Successful Proposer to maintain and/or repair damage to the base building that is directly attributable to the Successful Proposer’s negligence or misuse.  In the event that the Successful Proposer fails to comply with written requests for reasonable repairs or maintenance within a reasonable length of time, the Airport Authority, at its discretion, may perform the required work and charge the Successful Proposer for the direct cost associated with such work plus a 10% administrative charge. 
Maintenance Reporting – The Successful Proposer shall, no later than the 15th day of each month during the term of the Concession Agreement, provide to the Airport Authority a report, and affiliated records as required, that details the maintenance work performed by or on its behalf, in maintaining the concession premises.

Waste Disposal - The Successful Proposer must collect and dispose of trash and garbage to a location and in a manner and container as designated by the Airport Authority in accordance with Airport Authority standards.  Any trash that must be removed through the concourse must be done after hours.  If the Airport Authority provides or designates a service for picking up refuse, trash, and/or grease the Successful Proposer will be required to use said service.  Any charges for waste disposal will be pro-rated. If applicable, the Successful Proposer must comply with all applicable Airport Authority, County, State and Federal regulations regarding recycling.

10)
Facilities / Operations: The Airport Authority must approve all fixtures, displays and accessories that are not part of the original design before they are placed in the concession area to ensure the integrity of the concept and design stay intact.  Additionally, holiday or special event décor items are not permitted without the prior approval of the Airport Authority.

No concessionaire signage or concessionaire showcases are permitted without the prior approval of the Airport Authority.  All point of sales areas must be kept clear at all times.
11)
Public Accommodation Laws: The Concession Agreement will include a provision that the Successful Proposer shall comply fully with all applicable laws, regulations and building codes governing non-discrimination in public accommodations and commercial facilities, including without limitation the requirements of the Americans with Disabilities Act of 1990, Michigan Barrier Free, and all regulations thereunder.
12)
Central Receiving and Delivery/Dock Master System: All deliveries to the Airport will occur at a central receiving dock and will be distributed to the Successful Proposer by a third party dock master at the apron level.  All Successful Proposers will be required to use the same service as provided.
The schedule of delivery times to the Airport shall be an arrangement that is made between and is mutually agreeable to both the Successful Proposer and the third party dock master.  Deliveries shall not be scheduled for times when they would impact upon the flow of traffic in the terminal.  Product that is delivered must be immediately received and stocked in the unit.
13)
Exclusivity: The Airport Authority will make reasonable efforts to minimize product conflicts within the concession program.  However, the Airport Authority will not enter into exclusive Concession Agreements with the Successful Proposer.  There are currently Successful Proposers in other areas of the Airport selling products similar to those contemplated in this RFP.  Further, at any time during the term of the Concession Agreement, the Airport Authority, at its own discretion, may enter into other Concession Agreements for concepts similar to those in operation at the Airport including those of the Successful Proposer.  It is understood and agreed that nothing herein is to be construed to grant or authorize the granting of an exclusive right to an individual Proposer.

14)
Proprietary Rights: The Airport Authority reserves the right to enter into marketing revenue producing agreements which will grant exclusive naming rights/sponsorship rights/marketing opportunities for certain products, brands or services ("official brands") at the Airport.  Accordingly, to the extent permitted by law, Successful Proposers shall not sell, serve, advertise, promote or display at the Airport within or outside its premises any products, brands, or services that compete with designated official brands.  If the Airport Authority enters into any marketing revenue producing concession agreement, the Successful Proposer will agree to sell, advertise, feature, promote and display the official brand or brands covered under the advertising/sponsorship agreement and no others within the same product category.

15)
Hours of Operation: Successful Proposers must operate the concession during the hours of 5:00 A.M. – 10:00 P.M., seven (7) days per week, including holidays.  The Successful Proposer’s daily schedule of hours may not be reduced without prior written approval of the Airport Authority CEO or his/her authorized representative.  Successful Proposers must monitor daily flight schedules and be prepared to temporarily operate on a 24-hour basis or to otherwise increase its daily schedule of hours due to delays, changed flights, market conditions, or upon notice from the Airport Authority.  At no time shall the concession premises be left unattended or "temporarily closed" during the concession's business hours.  

16)
Competitive Pricing Policy and Semi-Annual Market Basket Survey: The Airport Authority has established a Competitive Pricing Policy for all Successful Proposers at the Airport.  The policy prohibits Successful Proposers from charging more for any item at the Airport than either (i) the Manufacturer's Suggested Retail Price (“MSRP”) or (ii) the average selling price for comparable items as determined at similar establishments located in the Detroit Metropolitan Statistical Area (“MSA”).  The Detroit MSA includes the counties of Lapeer, Macomb, Monroe, Oakland, St. Clair, Washtenaw, and Wayne.  To monitor the Successful Proposer's adherence to this pricing policy, the benchmark locations, as submitted in the proposal’s "Competitive Pricing Benchmark Form" will be used for comparisons.  On March 1 and September 1 of each year, the Successful Proposer will be required to conduct and submit the results of a "market basket survey" to the Airport Authority.  The market basket survey requires the Successful Proposer to identify their top twenty items based on the highest number of units sold and an additional twenty items based on the highest sales volume (all subject to review and approval by the Airport Authority) for price comparison purposes.  The Successful Proposer will be responsible for researching and documenting the prices charged for these items found at the benchmark locations.  In addition, no more than twice a year, the Airport Authority may require the Successful Proposer to perform a sample price comparison, whereby the Airport Authority identifies up to ten items for the Successful Proposer to perform a price comparison at benchmark locations.  At any time, the Airport Authority can request a comprehensive list of the items sold by the Successful Proposer and the prices for those items and will dictate that any of the prices that are not in adherence to this policy be modified.  Failure to adjust pricing to acceptable prices will result in a monetary penalty that is equal to the total amount attributable to the over-charge plus a 10% administrative fee.  
17) Performance Measurement: To monitor the level of customer service provided by the Successful Proposer, the Airport Authority has established a minimum of performance measurements.  The Airport Authority or its agent will conduct regular audits to evaluate a Successful Proposer’s performance on various standards.  Every concession premise will be evaluated periodically by the Division of Concessions and Quality Assurance during the term of the Agreement.  The items listed below indicate the general type of measures that form the basis of the performance measurement system.  Successful Proposers who consistently perform below minimum standards will be subject to liquidated damages and potentially be considered in default of their Concession Agreement and subject to termination.

Service Standards

· Adequate staffing levels

· Compliance with operating hours

· Compliance with service standard audits, site reviews and surveys  

· Compliance with pricing policy
· Product/service quality
Appearance

· Visual appeal and attractiveness of concession premises


· Display of merchandise in an enticing and attractive manner


· Maintenance and cleanliness of concession premise and related areas including storage and trash rooms
· Timely repairs

Employee Standards

· Uniform appearance

· Company’s identification & Airport security identification badges

· General Airport knowledge

· Certification/License upkeep

18) Liquidated Damages During the Design/Construction Process: Liquidated damages will be collected during the design and construction process from the Successful Proposer for failure to complete the work as 1) indicated by the Successful Proposer in the proposed design/construction schedule and 2) as agreed to and verified during the “kick-off” meeting (TDCM Section 3000 – Design submission Requirements). 

· Failure to complete each major milestone during the design phase as identified in the TDCM and the time frame associated in the Successful Proposer’s agreed upon schedule: $2,000 per day until the milestone is completed.
· Failure to open on the agreed upon date as identified by the Airport Authority will result in a lump sum fine of $10,000.  Each subsequent day thereafter, additional liquidated damages will be assessed.  This additional liquidated damages rate will be the greater of $1,000 per day or 1/365th of the Successful Proposer’s Minimum Concession Fee per day.  Partial openings are considered incomplete and subject to the same liquidated damages identified herein.
If, the design and permit process or the actual construction is delayed as a result of circumstances not within the control of the Successful Proposer, the Airport Authority will make adjustments as necessary or make up the time in another process.   The Airport Authority will work expeditiously with the Successful Proposer to remedy each problem in a timely and effective manner in order to put the project back on schedule or, if necessary, evaluate the schedule accordingly.

19) Liquidated Damages Once Operational: The failure of the Successful Proposer to adhere to the Airport Authority operating standards will result in inconvenience to the public and will adversely affect the operation of the Airport.  Although quantification of damages is difficult, the Airport Authority and the Successful Proposer agree that the liquidated damages including but not limited to those set forth below are reasonable estimates of the actual damages that would be incurred by the public and the Airport Authority for the specified breaches of the foregoing operating standards.  Further, the Successful Proposer agrees to pay to the Airport Authority the liquidated damages in accordance with this Section, at the rates or in the amounts specified below.
The liquidated damages required by this section are intended to reflect the inconvenience to the public and adverse effects on the Airport’s operation.  Payment of liquidated damages shall not relieve the Successful Proposer of responsibility for damage, personal injury, or the harm caused by any of these violations.  Repeated violations may result in the Successful Proposer being in default of the Concession Agreement.  
	Infraction
	1st Violation
	2nd Violation*
	3rd Violation*

	Failure to comply with any of the Concession Appearance Standards as referenced in the Form Of Agreement (“FOA”)
	Written Warning
	$250/incident
	$500/incident

	Failure to repair and/or maintain concession premises in top condition.
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with any reporting requirements as referenced in the FOA.
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with any of the Service Standards as referenced in the FOA.
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with any of the Employee Standards as referenced in the FOA.
	Written Warning
	$250/incident
	$500/incident

	Failure to display proper pricing tags and/or identifiers.
	Written Warning
	$100/incident
	$250/incident

	Failure to comply with any sign requirements as referenced in the FOA.
	Written Warning
	$100/incident
	$250/incident

	Unit out of product/merchandise while advertised on a menu or in a display.
	Written Warning
	$100/incident
	$250/incident

	Failure to comply with stocking, boxing, delivery device, and associated trash handling procedures.
	Written Warning
	$100/incident 
	$250/incident


*Financial penalty is per occurrence
In addition, actions of the Successful Proposer which result in damage to the base building, or result in additional operation costs or loss of revenue for other parties involved in the terminal, (such as the Airport Authority or an airline) shall result in liquidated damages commensurate with the impact and damage caused by such actions.

It is neither the intent nor desire of the Airport Authority to penalize the Successful Proposer.  The Airport Authority will assist the Successful Proposer in identifying issues and will work expeditiously with the Successful Proposer to remedy each problem in a timely and effective manner.  However, disruption of customer service to passengers is unacceptable and without satisfactory resolution, damages will be assessed and collected.

SECTION 7 – AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE (ACDBE) PROGRAM

Definitions

For purposes of this section, the following definitions apply:

ACDBE:  Airport Concession Disadvantaged Business Enterprise, as described in 49 CFR Part 23 – “Participation Of Disadvantaged Business Enterprise In Airport Concessions.”

Affiliation: The Airport Authority uses the same definition as is included in the Small Business Administration (SBA) regulations, 13 CFR Part 121:

(1) 
Except as otherwise provided in 13 CFR Part 121, concerns are affiliates of each other when, either directly or indirectly:


(i) 
One concern controls or has the power to control the other; or


(ii)
A third party or parties controls or has the power to control both; or


(iii) 
An identity of interest between or among the parties exists such that affiliation may be found.

(2) In determining whether the affiliation exists, it is necessary to consider all appropriate factors, including common ownership, common management and contractual relationships.  Affiliates must be considered together in determining whether a concern meets small business size criteria and the statutory cap on the participation of firms in the DBE program.
Commercially Useful Function (CUF): Only ACDBE participation that results from a commercially useful function may be counted toward the ACDBE participation goal.  An ACDBE performs a commercially useful function when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved.  An ACDBE does not perform a commercially useful function if its role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of ACDBE participation.  
The term commercially useful function has the same meaning as in 49 CFR Part 26, §26.55(c), except that the requirements of §26.55(c)(3), regarding trucking services, do not apply to concessions.  Please refer to 49 CFR Part 26 for a more detailed definition and description.

Good Faith Efforts (GFE):  The Airport Authority uses the same definition as is included in 49 CFR § 23.3:

Good faith efforts means efforts to achieve an ACDBE goal or other requirement of this part that, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to meet the program requirement.  Additional guidance concerning GFE is provided in Appendix A, 49 CFR Part 26.

Immediate Family Member:  the father, mother, husband, wife, son, daughter, brother, sister, grandmother, grandfather, grandson, granddaughter, mother-in-law or father-in-law of the owner of a business.

Supplier: a firm classified as a manufacturer, regular dealer or broker.

(1)
A manufacturer operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles or equipment required under the contract.

(2)
A regular dealer owns, operates or maintains store, warehouse, or other establishment in which the materials, supplies, articles or equipment are bought, kept in stock and regularly sold or leased in the usual course of business.

(3)
A broker transports materials as required under the contractual arrangement.

Program Overview

It is the policy of the Wayne County Airport Authority (Airport Authority) that Airport Concession Disadvantaged Business Enterprises (ACDBEs) shall have the maximum opportunity to participate in concession opportunities at the Airport Authority.  The Airport Authority’s ACDBE program is governed by, and managed in accordance with 49 CFR Parts 23 and 26. 

Effective April 21, 2005, 49 CFR Part 23 requires that firms seeking to participate in concessions activities of airports receiving federal financial assistance from the Airport Improvement Program (AIP) of the Federal Aviation Administration (FAA) be certified as an Airport Concessionaire Disadvantaged Business Enterprise (ACDBE).  In accordance with 49 CFR Parts 23 and 26, as the recipient of federal funds, the Airport Authority sets separate overall goals for non-car rental and car rental concessions tri-annually for ACDBE participation. 

For Concession contracts, the Airport Authority intends to meet the “overall ACDBE goal” for the fiscal year during which a contract is awarded by setting specific ACDBE goals on a contract-by-contract basis.  Contract goals will be based upon the actual required types of concessions and related services and the availability of “ready, willing and able” ACDBEs to perform the required services.  Specific contract goals are set to cumulatively result in meeting the portion of the Airport Authority’s fiscal year overall goal that the Airport Authority projects it will not be able to meet through the use of “race-neutral” means.  Each competitive solicitation will specify the ACDBE goal for that particular contract on the “ACDBE and Non-ACDBE Subcontractor/Partner/Other Participant Questionnaire.”  

The Proposer submitting the proposal is responsible for understanding and abiding by all laws, regulations, ordinances and policies associated with ACDBE participation for this contract.
ACDBE Goal for this Contract

The ACDBE goal for this contract is fourteen percent (14 %).
The ACDBE contract goal is applicable to the full contract value, including any amendments.  The ACDBE goal is also applicable during the entire term of the contract, including any extension periods.

Required ACDBE Certification by a Michigan Unified Certification Program (MUCP) Agency

Under 49 CFR Parts 23 and 26, in order to count towards meeting an ACDBE goal set by the Airport Authority, as a minimum threshold, a firm must be ACDBE certified by an agency participating in the Michigan Unified Certification Program (MUCP).   This is required even if a firm is already certified as an ACDBE in another state.  Proof of current ACDBE certification must be submitted with a Proposal.
Furthermore, a firm must be certified by a MUCP agency by the deadline for submission of a Proposal.  Proof of current ACDBE certification must be submitted with the Proposal.
MUCP Directory:   The MUCP directory, which is a list of ACDBEs certified by MUCP certifying agencies, is available at http://mdot270.state.mi.us:8080/UCP/HomePageServlet. 

Counting Participation Towards Meeting ACDBE Goal

To be eligible to be awarded the concession opportunity, the Proposer must make good faith efforts to meet the contract goal for ACDBE participation in the performance of this contract.  A Proposer makes good faith efforts either by documenting that it has obtained enough ACDBE participation to meet the goal or by documenting that it made sufficient good faith efforts to do so.  If a Proposal is submitted with ACDBE participation at a percentage lower than the goal set for the contract, then the Proposal must include sufficient written documentation of the “good faith efforts” the Proposer made to meet the goal.  49 CFR 26.53(c) provides that the Airport Authority cannot commit to contracting with a business that has not provided “complete and accurate and [adequate documentation] of the Proposer’s good faith efforts” to meet an ACDBE goal. “Good faith efforts” must be made before the Proposal Deadline.  “Good faith efforts” made after the Proposal Deadline will not be considered.  Failure to submit actual ACDBE participation or written evidence of adequate good faith efforts may result in the Proposal being deemed non-responsive and rejected without any further evaluation.
Pursuant to 49 CFR §23.55, all ACDBEs proposed for participation in this contract must perform a commercially useful function (“CUF”) in order for the dollars paid to the ACDBE to qualify toward the participation goals of this contract.

Guidance Concerning Documentation of Good Faith Efforts

The Airport Authority exercises due diligence in setting both its overall ACDBE annual goals and its contract-specific ACDBE goals.  Nonetheless, there may be instances in which meeting the ACDBE goal with actual ACDBE on a particular contract may not be achievable under the unique circumstances of that contract.  In those instances, a Proposer may request a waiver of all or part of the ACDBE goals for the particular contract by submitting documentation of adequate good faith efforts.  In order for such a request for a waiver to be considered by the Airport Authority, as part of the Proposal submission, the Proposer must provide evidence of pre-proposal, i.e. before the Proposal Deadline, efforts to achieve ACDBE participation.  Such evidence should include, but not be limited to, the following:
(1) 
The method, means, and date(s) by which the Proposer timely notified ACDBEs of the potential for bidding on the subject contract, such as:

· e-mail or facsimile communication with a specific list of ACDBE potential subcontractors;

· use of advertising in general circulation trade publications and other media whose target audience is ACDBE potential subcontractors such as women or minority trade publications; and/or

· highlighting the potential proposal opportunity on the Proposer’s website or other Proposer originated or controlled communications.
All such notification efforts should be timely, aggressive and thorough.
(2) 
Identification of all the ACDBEs whom the Proposer specifically notified.  Such information should include:

· the name and address of the ACDBE; 

· the ACDBE’s principal(s); 

· the scope of services marketed to the particular ACDBE, if any;

· the date(s) of contact;

· the method of contact;

· whether the Proposer had worked with the ACDBE on any prior projects and if so, a list of all such work performed within the two years immediately preceding the Proposal Deadline;

· the fact and the extent of any follow-up done with the ACDBEs; and

· any bids or quotes provided by the ACDBE.

(3) 
Documentation that the information provided to ACDBEs about plans, specifications, and requirements of the contract and scope of services was adequate to facilitate the ACDBE’s ability to provide a substantive bid response to the Proposer;
(4)
Documentation as to whether the Proposer selected portions of the work to be performed by ACDBEs in order to increase the likelihood of ACDBE participation, including, where appropriate, breaking down contracts into smaller, economically feasible units;
(5) 
Documentation as to whether the Proposer negotiated in good faith with interested ACDBEs, including but not limited to contacting ACDBEs who have expressed interest in the project, in some manner, such as submitting a quote or making an inquiry;
(6) 
Documentation showing that the Proposer did not reject ACDBEs as unqualified, or for other reasons, without a bona fide basis consistent with industry standards and only after thoroughly investigating the ACDBEs capacity, capabilities and reasonableness of proposal response;
(7) 
Documentation as to whether the Proposer made efforts to assist interested ACDBEs in obtaining bonding, lines of credit, or insurance as required by the Airport Authority or the Proposer;
(8) 
Documentation as to whether the Proposer effectively used the services of available community and trade associations whose target memberships are ACDBEs and/or women and minority owned businesses; local, state and federal minority/women assistance offices; and other organizations that provide assistance in the recruitment and placement of ACDBEs;
(9) 
Documentation as to whether there was any consideration given to opening up to ACDBEs other aspects of the scope of services of the contract that would otherwise have been self-performed or gone to non-ACDBEs in order to obtain the ACDBE participation goals for this contract;
(10) 
Evidence, if any, of the Proposer’s record of meeting or exceeding ACDBE participation goals on prior Airport Authority or other contracts that included federal DBE goals.

Please Note:  The above list is not intended to be exhaustive or exclusive or a checklist.  In addition, the Airport Authority specifically reserves the right to seek additional or different information in evaluating a Proposer’s good faith efforts to meet the particular ACDBE participation goals.  

In evaluating the Proposer’s good faith efforts, in addition to the Proposer’s purported good faith efforts documentation, the Airport Authority will consider a variety of other factors such as all of the proposal materials submitted by the Proposer, including the scope of services to be self-performed by the Proposer, the scope of services designated to be performed by non-DBE subcontractors, and the Proposer’s history of DBE participation on Airport Authority or other contracts for which there was a federally-mandated DBE participation goal, among other factors.

Providing documentation of the above factors is not a guarantee that the Proposer’s purported good faith efforts will be deemed adequate.  Also, if as part of its proposal submission, the Proposer fails to include actual ACDBE participation sufficient to meet the ACDBE goal for this contract, and either:
· provides no evidence of good faith efforts; or

· provides only conclusory statements of good faith efforts; or

· does not provide evidence of adequate good faith efforts;

· then the Airport Authority has the right to reject the Proposer’s proposal in its entirety as non-responsive.

ACDBE Subcontractor/Partner/Other Participant Plan

In order for the Airport Authority to fully and fairly evaluate the proposed participation of ACDBEs on this contract, the Proposer must provide complete and accurate information about all of the subcontractors, venture capital partners, and other proposed participants.  This information must be provided for ACDBEs and non-ACDBEs proposed for participation.  Toward that end, the Proposer must provide a completed and signed ACDBE and Non-ACDBE Subcontractor/Partner/Other Participant Questionnaire for each subcontractor, partner or other participant (ACDBE and non-ACDBE) intended to be used on the proposed contract.  Please refer to the “Instructions for completing the ACDBE and Non-ACDBE Subcontractor/Partner/Other Participant Questionnaire” for guidance in completing the form.

Subcontractors, partners or other participants cannot be added or replaced after submittal of the proposal without the prior written approval of the Director of Procurement for the Wayne County Airport Authority or his or her designee.

Failure to provide a completed and signed form for each subcontractor, partner or other participant may result in a rejection of the Proposer’s entire proposal as non-responsive.
Contact for Airport Authority DBE Program

For assistance, or for more information on the Airport Authority’s DBE Program or the Michigan Unified Certification Program (MUCP), contact Valerie Pilot, Business Diversity Coordinator, at valerie.pilot@wcaa.us, or (734) 955-3885.

SECTION 8 – EVALUATION CRITERIA AND SUBMITTAL REQUIREMENTS

1)
Evaluation:  All proposals received will be evaluated by an Evaluation Committee comprised of Airport Authority staff and other Airport Authority representatives.  All proposals will first be evaluated for responsiveness, then responsibility.  All responsive and responsible proposals will be evaluated on the following criteria, which are listed in descending order of importance:  
a) Financial return to the Airport Authority. 

b) The proposed concept(s), the design and layout, the quality of improvements, the application and integration of technology, and the construction schedule.
c) Experience and qualifications.
d) Customer service and management plans (including quality assurance and marketing plans).

Each proposal submitted in response to this RFP shall focus on these criteria.  In addition, the Evaluation Committee also may consider the past performance of the Proposer on other contracts with the Airport Authority or other entities.  The Airport Authority reserves the right to make such additional investigations as it deems necessary and may require the submission of additional information.

2)  General Submittal Requirements:

a) Number of Copies: One original, plus eight copies (nine total) of the entire proposal must be submitted.  The original must be marked as an original.  Each copy must be identical to the original.  One original set of material board(s) plus eight color copies (nine total) of the material board(s) must be submitted.  One mounted set of color drawings and architectural renderings plus eight color copies (nine total) of the submitted drawings/renderings must be submitted.  Color copies of material board(s), drawings, and renderings may be reduced to an 11” x 17” format but will be acceptable only if legible and plans indicate a scale.

b) Proposal Format: Each proposal should be prepared simply and economically.  Responses shall be in the same order as the requirements are listed below to ensure the evaluation committee is able to easily locate the information that is requested in this solicitation.

c) Proposal Content: The Proposer must fully complete and include the following forms, or the proposal will be deemed nonresponsive and rejected without any further evaluation.
i. All required forms contained in Section 9 of this RFP, fully completed:

1. Proposal Form,
2. Concession Fee Form,

3. Concession Fee Projection Form,

4. Projected Sales, Net Income and Cash Flow Form, and
5. ACDBE and NON-ACDBE Subcontractor/Partner/Other Participant Questionnaire; and

6. ACDBE Subcontractor/Partner/Other Participant Credit Forms.
ii. Other Forms – Section 10: Failure to include the following forms, fully completed, may result in your proposal being deemed nonresponsive and rejected without any further evaluation:

1. Experience and Qualification Form,

2. Financial Reference Form,

3. Business Information Questionnaire,

4. Capital Investment and Financing Sources Plan Form,
5. Competitive Pricing Benchmark Form.

iii. A refundable proposal guarantee (cashier’s check only) in the amount of $10,000 made payable to the Wayne County Airport Authority must be submitted with your proposal.  Failure to submit the proposal guarantee in the specified format will result in your proposal being deemed nonresponsive and rejected without any further evaluation.
iv. A complete response to each of the items in the next section, which are specific to the evaluation criteria.

v. A copy of Proposer’s latest audited, reviewed, or compiled financial statements (balance sheet, income statement, statement of cash flows, footnotes) prepared by an independent certified public accountant.  If your company is not required by federal, state and local law, financial institutions, or company management to have audited, reviewed, or compiled financial statements prepared by an independent certified public accountant, you may submit an internally generated balance sheet and income statement instead.  If you are providing internally generated financial statements, you must obtain a Financial Statement Waiver Request form from the Purchasing Unit and submit the completed form with your proposal. 

1. If a proposing entity is a wholly owned subsidiary of another entity, then the above-referenced financial information of the parent entity must also be submitted.

2.
If Proposer intends to organize as a partnership, LLP, LLC or joint venture, then the above-referenced financial information of each partner, LLC/LLP member or joint-venture must be submitted.  Individuals required to provide financial information must submit the three most recent personal tax returns and a current statement of net worth.

3.  If Proposer intends to operate as a sole proprietorship, then Proposer’s three most recent personal tax returns and a current statement of Proposer’s net worth must be submitted.

4.  The above-referenced financial information must be submitted for proposed subcontractors, if any.

In lieu of the above, Proposers may submit a properly executed and notarized affidavit certifying that the entity submitting the proposal has the financial capacity (including, but not limited to, staffing, financial resources, equipment, supplies, etc.) to provide the services required, without reservation and without financial advancement from, or capital investment by, the Airport Authority, once a contract is executed with the Airport Authority.  This affidavit must be executed by an individual who has legal authority to bind the entity that is submitting the proposal.

3) Submittal Requirements Specific to Evaluation Criteria:  Submit a complete response to each of the following items, which are specific to the evaluation criteria:

a)  Financial return to the Airport Authority:  It is anticipated that the strength of the proposed concept will drive total sales and maximize both check averages and capture rates and should be reflected in the Successful Proposer’s Projected Sales, Net Income, and Proposed Concession Fees payable to the Airport Authority.  It is the Airport Authority’s intent to maximize the financial return to the Airport and, as such, this will be a very critical component of the evaluation process.
i. Value of the Concession Fee Form and the Concession Fee Projection Form (refer to Section 9, Required Forms of this RFP.)
ii. Projected Sales, Net Income and Cash Flow Form (refer to Section 9, Required Forms of this RFP).  Provide a separate description for the assumptions being made in developing the information, as well as, providing examples from other Airports, other shopping centers or other locations where the concept has performed at a comparable level.  Assumptions should include the projected capture rate of existing passengers, sales per enplanement and ticket average sales necessary to meet projected Gross Sales targets.
iii. The level of the capital investment commitment as specified in the Capital Investment and Financing Sources Plan Form (refer to Section 10, Other Forms of this RFP).  Submit the Capital Investment and Financing Sources Plan Form detailing the cost estimate for the proposed improvements and other start-up costs for this concept.  Specify the source of funds (cash, bank loan, etc.) for the capital improvements and start-up costs.  The estimate must delineate all leasehold improvements; furnishings, fixtures, and equipment; architectural design and engineering fees; working capital; initial inventory; improvements completion bond and other capital investments.  Receipts for capital investment will be required to confirm the expenditure.  Non-receipted expenditures will not be credited.  Any shortfall in the agreed upon capital investment will result in paying the difference to the Airport Authority.  This opportunity requires a minimum capital investment cost if $300 per square foot.  
b)  Concept, Design/Layout, Quality of Improvements, Technology, and Schedule: The prime location of this concession opportunity dictates that its concept and design be a very critical component of the evaluation process.  Being highly visible to almost all of the McNamara Terminal passengers, the concept must reflect the high quality and innovative design that is inherent within this award-winning concession program.  Additionally, Proposers, including joint venture partners and/or subtenants, must provide evidence of their ability to undertake the commitments required to successfully develop, and construct the proposed concept.
i.
At a minimum, submit the following information in sufficient detail to clearly define the proposed concept(s):
1. Description of overall store concept and business rationale that includes, but not limited to, strength of Brand selected , customer recognition, and the ability of the Brand to drive sales for the proposed concept in the Airport;
2. Creativity and innovation of interior design, storefront, and interior appeal and overall theme as submitted in subsection ii and iii below;

3. Submit an analysis showing how this concept succeeds elsewhere or how it fits with the overall concession program at this terminal;
4. Comprehensive list of products and/or services;
5. Proposed menus and prices for products and services offered within the concept;
6. Sources of products and supplies;
7. Visual presentation of concept as submitted in item 3.b.ii (1 thru 3) below, including uniforms of sales associates;
8. Compatibility with the terminal complex;
9. Demonstrate how the proposed concept represents an Airport market-oriented concept that is consistent with current retail trends.
ii.
Submit the following in sufficient detail to allow evaluation of the quality and design of the proposed concession improvements (also refer to the TDCM Section 3000 – Design Submission Requirements).
1. Architectural color renderings of the proposed concept that include the interior and exterior view of the facility and show:
a.  the overall design concept for the space; 
b.  general color scheme; 
c.  fixtures, displays and millwork; 
d.  furniture and furnishings to include proposed tables and chairs; 
e.  interior and exterior signage and graphics including a store blade sign as outlined in the TDCM Section 4000 – Design Criteria and Technical Requirements.
2. Color floor plan of the concession premises showing points of sale, fixture layout, expected queuing, food prep area, storage, and other pertinent features.  (Note: consider ingress, egress, and circulation requirements for passengers with disabilities and passengers with luggage carts, strollers, etc.)
3. Material boards that demonstrate the quality of the various materials to be used within the concession premises including:

-  Floor covering

-  Wall covering

-  Ceiling covering

-  Service counter and other display areas

-  Seating materials and table tops (if applicable)
iii.
Submit both a projected design and a construction schedule utilizing the Submission Schedule Flow Diagram in the TDCM, Section 3000 – Design Submission Requirements, indicating the following milestone dates (use business days, not calendar days):

· Kick-Off:  Within 10 days after Airport Authority Board Approval
· Design development submission

· Airport Authority/Northwest Airlines comments

· Construction drawing submission

· Airport Authority and City of Romulus permits

Given that the McNamara Terminal is a fully operational facility, it is imperative that we limit the down-time incurred during construction.  As a result, the proposed construction schedule will be a critical component of the evaluation process.  Therefore, the Successful Proposer will submit an aggressive, yet obtainable, construction schedule that outlines milestone targets for:

· Issuance of construction bids and contractor selection timeframes

· Anticipated start and completion dates for construction

· Open for training/stocking date

· Open for business date.

c)
Experience and Qualifications: Proposers, including joint venture partners and/or subtenants, must provide evidence that they have the necessary experience and capacity to operate and fulfill the scope and conditions of this opportunity.  

i. Provide evidence showing previous experience and success in operating the type of concept being proposed, in similar high-traffic, high-visibility locations.  Include Airports and other locations where the proposed concept can be found, and if the Proposer or subcontractors have experience operating and/or managing the proposed concept.

ii. Provide details on the pertinent experience of persons who will be directly involved in the development, operation and management of the concession premise.  Describe their roles and responsibilities.
iii. Identify the proposed on-site managers and attach detailed resumes.  Describe the organizational relationship between the on-site manager(s) and the corporation or business.  Also, describe the process for which the on-site manager(s) can make decisions and to what extent do they have autonomy for decision making.
iv. Provide at least three (3) references for similar projects, including name of establishment, full address, dates of service, contact name and contact telephone number for reference checks.  Include in this section a description of the project(s) and detail how long the project(s) took from design, permit and construction to opening date.
v. Review of information submitted by the Proposer in the Experience and Qualifications Form (refer to Section 10, Other Forms of this RFP). 
vi. Actual references submitted by the Proposer’s in the Financial Reference Form (refer to Section 10, Other Forms of this RFP).

d)
Customer Service and Management Plans (including Quality Assurance and Marketing Plans):  The long-term success, both conceptually and monetarily, of this concession opportunity for the Successful Proposer and the Airport Authority are dependent upon the criteria outlined within this section.  Therefore, as this is an important aspect of the evaluation procedure, Proposers must provide clear and adequate responses to each category listed below using as much detail as necessary. 
i. Submit a customer service/philosophy plan and how it is used by the Proposer to continually improve the quality of service.
ii. Submit a detailed management plan, which includes but not limited to:

1. Methodology for comparing theoretical sales to actual sales and what processes do you have in place to adjust for variances when warranted.

2. Describe the policies and procedures that would indicate the Proposer’s flexibility to respond to the changes in passenger, Airport, and airline needs while responding to changes in food, beverage, and retail trends.

3. Describe policies and procedures for loss prevention, inventory and cash controls.

4. Describe in detail your procedures for ensuring appropriate staffing levels during emergencies, flight delays, and/or flight cancellations.

5. Describe the anticipated staffing levels to ensure adequate customer service and coverage; include projected total daily manpower hours and the number of on-site management staff. 

6. List the anticipated wage rates for staff.
7. Describe in detail your company’s recruitment program for hiring staff, as well as any motivational programs or incentives in place for employee retention.

iii.
Describe how the continuous quality improvement review process is conducted and with what frequency, the methodology used, and how the findings are incorporated in the overall operation of the concession.  Submit examples of the Proposer’s quality assurance policies and procedures.
iv.
Describe in detail the Proposer’s concession premise’s maintenance and repair plans as described in Section 6 of this RFP.
v.
Provide your company’s marketing plan for maximizing sales.
4)
Exceptions:  Proposer shall clearly identify any proposed deviations from the language in the Request for Proposals (including its Form of Agreement).  Each exception must be clearly defined and referenced to the proper paragraph in this RFP or its Form of Agreement.  The exception shall include, at a minimum, the Proposer’s proposed substitute language and opinion as to why the suggested substitution will provide equivalent or better service and performance.  If no exceptions are noted in the Proposer’s proposal, the Airport Authority will assume complete conformance with this specification and the Successful Proposer will be required to perform accordingly.  Proposals not meeting all requirements may be rejected.  Proposals taking exception to material terms/conditions in the Form of Agreement (i.e., indemnification, subrogation, insurance, ownership of documents, governmental requirements) will not be considered.  The Airport Authority reserves the right to allow the Proposer to withdraw any or all exceptions.
5)
Shortlisting: The Airport Authority may shortlist the Proposers based upon responses to the above items.  If necessary, the Airport Authority will conduct interviews/demonstrations.  The Airport Authority will notify each Proposer on the shortlist, if such presentation is required.  These presentations will provide an opportunity for the Proposers to respond to questions posed by the Evaluation Committee and to clarify their proposals though exhibition and discussion.  The Airport Authority will not reimburse oral presentation costs of any Proposer.

SECTION 9 – REQUIRED FORMS

Failure to complete and submit each of the following forms with your proposal by the Proposal Deadline, will result in your proposal being deemed nonresponsive and rejected without any further evaluation.

36PROPOSAL FORM


38CONCESSION FEE FORM


39CONCESSION FEE PROJECTION FORM


40PROJECTED SALES, NET INCOME AND CASH FLOW FORM


43ACDBE AND NON-ACDBE REQUIRED FORMS




PROPOSAL FORM

Failure to complete this form will result in your Proposal being deemed nonresponsive and rejected without any further evaluation.

TO:  WAYNE COUNTY AIRPORT AUTHORITY:

The Undersigned hereby offers and agrees to furnish the goods and/or services in compliance with all terms, scope of work, conditions, specifications, and addenda in the Request for Proposal. 
ADDENDA:  

The undersigned has read, understands and is fully cognizant of the Information to Proposers, Offer and Form of Agreement, all Exhibits thereto, together with any written addendum issued in connection with any of the above. The undersigned hereby acknowledges receipt of the following addendum(s): _____, _____, _____, _____ (write “none” if none).  In addition, the undersigned has completely and appropriately filled out all required forms.

OBLIGATION:

The undersigned, by submission of this Offer, hereby agrees to be obligated, if selected as the Contractor, to provide the stated goods and/or services to the Airport Authority, for the term as stated herein, and to enter into an Concession Agreement with the Airport Authority, in accordance with the Conditions, Scope and Terms, as well as the Form of Agreement, together with any written addendum as specified above.

COMPLIANCE:

The undersigned hereby accepts all administrative requirements of the RFP and will be in compliance with such requirements.  By submitting this Proposal Form, the Proposer represents that:  1) the Proposer is in compliance with any applicable provisions of the Airport Authority’s Ethics Ordinance, and 2) if awarded a contract to operate the Concession or provide the Services required in the RFP, the Proposer will comply with the Airport Authority’s Ethics Ordinance.  

NONCOLLUSION:

The undersigned, by submission of this Proposal Form, hereby declares that this Proposal is made without collusion with any other business making any other Proposal, or which otherwise would make a Proposal.

PERFORMANCE GUARANTEE:

The undersigned further agrees that if awarded the Concession Agreement, it will submit to the Airport Authority any required performance guarantee (i.e. irrevocable letter of credit or cash deposit).

SUBMITTAL REQUIREMENTS:

The undersigned certifies it has attached a complete response to each of the submittal requirements listed in the Evaluation Criteria and Submittal Requirements section of this RFP.

PROPOSAL FORM - Continued

No proposal shall be accepted which has not been manually signed in ink in the appropriate space below:

I certify, under penalty of perjury, that I have the legal authorization to bind the firm hereunder:








For clarification of this offer, contact:

Company Name









Name: 






Address









Phone:







City


State

Zip












Fax:







Signature of Person Authorized to Sign 













Email:






Printed Name

Title

Federal Tax ID

Date
Acknowledged before me by 




 (name) as 

      (title) 

of 




 (company) this 

 (day) of 

, 20
.

Notary Signature:










My Commission Expires:   









Affix Seal

CONCESSION FEE FORM

Failure to submit this form will result in your Proposal being deemed nonresponsive and rejected without any further evaluation.
Enter in the box provided below, the Minimum Concession Fee (“MCF”) you propose to pay the Airport Authority during the first full year of the term.  For purposes of completing this form, the Proposer is advised that the MCF will be billed in twelve (12) equal installments and such payments are reconciled on a monthly basis.  MCF payments are not reconciled annually.


Proposed MCF (in dollars)



In the chart below, please enter the proposed Concession Fee expressed as a percentage of Gross Sales for each year of the term of the Concession Agreement.   
Proposed Concession Fee(s)

	Year
	Concession Fee

[% of Gross Sales]


	Year
	Concession Fee

[% of Gross Sales]



	1
	
	6
	

	2
	
	7  
	

	3
	
	8   
	

	4
	
	9   
	

	5
	
	10 
	


The Concession Fee is due and payable by the Successful Proposer to the Airport Authority on a monthly basis.  The fee will be the greater of 1) the specified percentage of the Successful Proposer’s monthly Gross Sales, or 2) one-twelfth of the MCF.  
CONCESSION FEE PROJECTION FORM

Failure to submit this form will result in your Proposal being deemed nonresponsive and rejected without any further evaluation.

Complete the chart below for the entire 10-year term of the Concession Agreement.  Show your projected Gross Sales.  Show the percentage Concession Fee for each year in the appropriate line (show separate Concession Fee percentages if applicable to the proposal).  Calculate the Concession Fee Percentage(s) against Gross Sales and express as a dollar figure in the appropriate line.  Total and enter the proposed Net Concession Fee by year.  Enter your proposed Minimum Concession Fee (“MCF”).  On the last line, show the greater of 1) the MCF or 2) the Concession Fee to be paid to the Airport Authority for each year. 

	CATEGORY
	YEAR 1
	YEAR 2
	YEAR 3
	YEAR 4
	YEAR 5

	Gross Sales
	
	
	
	
	

	Concession Fee – Percentage:

     Enter Separate % by Category (if necessary)
	
	
	
	
	

	Concession Fee – Dollars:

     Enter Separate $ for Each Category Above (if necessary)
	
	
	
	
	

	Net Concession Fee – Revenue (Total Dollars From Above)
	
	
	
	
	

	Minimum Concession Fee (MCF) 
	
	
	
	
	

	Greater of the MCF or Concession Fee Dollars
	
	
	
	
	


	CATEGORY
	YEAR 6
	YEAR 7
	YEAR 8
	YEAR 9
	YEAR 10

	Gross Sales
	
	
	
	
	

	Concession Fee – Percentage:

     Enter Separate % by Category (if necessary)
	
	
	
	
	

	Concession Fee – Dollars:

     Enter Separate $ for Each Category Above (if necessary)
	
	
	
	
	

	Net Concession Fee – Revenue (Total Dollars From Above)
	
	
	
	
	

	Minimum Concession Fee (MCF) 
	
	
	
	
	

	Greater of the MCF or Concession Fee Dollars
	
	
	
	
	


If awarded the concession opportunity, this proposed Concession Fee structure will be incorporated in the Concession Agreement as follows:

1. For the first full year of the contract term, on a monthly basis, the Concession Fee will equal the greater of the MCF or the specified percentage of Gross Sales.

2. For subsequent years of the term, the MCF shall equal the greater of the MCF proposed above or eighty-five percent (85%) of the previous year’s payable Concession Fee.

PROJECTED SALES, NET INCOME AND CASH FLOW FORM

Failure to submit this form will result in your Proposal being deemed nonresponsive and rejected without any further evaluation.
Provide a projection of sales, concession fees, and other expenses, net income and cash flow for the concession for the entire 10-year term of the Concession Agreement.  Please also provide a summary of financial projections for this concept.  Proposers must indicate pertinent assumptions, including assumptions that were used to develop Gross Sales Projection.  Use the following format.

Location: __________________________________________________Space Number:___________
	CATEGORY
	YEAR 1
	YEAR 2
	YEAR 3
	YEAR 4
	YEAR 5

	
	
	
	
	
	

	Gross Sales
	
	
	
	
	

	Less: Costs of Good Sold
	
	
	
	
	

	Equals : Gross Profits
	
	
	
	
	

	
	
	
	
	
	

	Operating Expenses:
	
	
	
	
	

	Concession Fees
	
	
	
	
	

	Salaries/Wages/Benefits
	
	
	
	
	

	Utilities and Telephone
	
	
	
	
	

	Maintenance/Cleaning/Supplies
	
	
	
	
	

	Insurance
	
	
	
	
	

	Marketing/Advertising
	
	
	
	
	

	Franchise Fees
	
	
	
	
	

	General & Administration
	
	
	
	
	

	Interest
	
	
	
	
	

	Depreciation and Amortization
	
	
	
	
	

	Other (Please Specify)
	
	
	
	
	

	Total Expenses
	
	
	
	
	

	
	
	
	
	
	

	Net Income
	
	
	
	
	

	
	
	
	
	
	

	Add: Depreciation and Amortization
	
	
	
	
	

	Equals: Cash Flow from Operations
	
	
	
	
	

	
	
	
	
	
	

	Beginning Cash Balance
	
	
	
	
	

	Add: Cash Flow from Operations
	
	
	
	
	

	Less: Debt Service (Principal Only)
	
	
	
	
	

	Less: Capital Expenditures
	
	
	
	
	

	Equals: Ending Cash Balance
	
	
	
	
	


PROJECTED SALES, NET INCOME AND CASH FLOW FORM - Continued

Failure to submit this form will result in your Proposal being deemed nonresponsive and rejected without further evaluation.

Location: __________________________________________________Space Number:___________
	CATEGORY
	YEAR 6
	YEAR 7
	YEAR 8
	YEAR 9
	YEAR 10

	
	
	
	
	
	

	Gross Sales
	
	
	
	
	

	Less: Costs of Good Sold
	
	
	
	
	

	Equals : Gross Profits
	
	
	
	
	

	
	
	
	
	
	

	Operating Expenses:
	
	
	
	
	

	Concession Fees
	
	
	
	
	

	Salaries/Wages/Benefits
	
	
	
	
	

	Utilities and Telephone
	
	
	
	
	

	Maintenance/Cleaning/Supplies
	
	
	
	
	

	Insurance
	
	
	
	
	

	Marketing/Advertising
	
	
	
	
	

	Franchise Fees
	
	
	
	
	

	General & Administration
	
	
	
	
	

	Interest
	
	
	
	
	

	Depreciation and Amortization
	
	
	
	
	

	Other (Please Specify)
	
	
	
	
	

	Total Expenses
	
	
	
	
	

	
	
	
	
	
	

	Net Income
	
	
	
	
	

	
	
	
	
	
	

	Add: Depreciation and Amortization
	
	
	
	
	

	Equals: Cash Flow from Operations
	
	
	
	
	

	
	
	
	
	
	

	Beginning Cash Balance
	
	
	
	
	

	Add: Cash Flow from Operations
	
	
	
	
	

	Less: Debt Service (Principal Only)
	
	
	
	
	

	Less: Capital Expenditures
	
	
	
	
	

	Equals: Ending Cash Balance
	
	
	
	
	


PROJECTED SALES, NET INCOME AND CASH FLOW FORM - Continued

Failure to submit this form will result in your Proposal being deemed nonresponsive and rejected without further evaluation.

ASSUMPTIONS (use additional lines for a detailed description):

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

ACDBE AND NON-ACDBE REQUIRED FORMS

(See Attachment E of this RFP for the following required forms.)

I.
ACDBE AND NON-ACDBE SUBCONTRACTOR/PARTNER/OTHER PARTICIPANT QUESTIONNAIRE
(Instructions for completing the ACDBE AND NON-ACDBE Subcontractor/Partner/Other Participant Questionnaire) 

II.
ACDBE SUBCONTRACTOR/PARTNER/OTHER PARTICIPANT CREDIT FORM – MATERIAL SUPPLIER
(Instructions for completing the ACDBE Subcontractor/Partner/Other Participant Credit Form – Material Supplier) 

III.
ACDBE SUBCONTRACTOR/PARTNER/OTHER PARTICIPANT CREDIT FORM – GENERAL 

(Instructions for completing the ACDBE Subcontractor/Partner/Other Participant Credit Form – General) 

IV.
ACDBE SUBCONTRACTOR/PARTNER/OTHER PARTICIPANT CREDIT FORM – JOINT VENTURE
(Instructions for completing the ACDBE Subcontractor/Partner/Other Participant Credit Form – Joint Venture) 

(If you receive this document electronically, Attachment E is a separate document).

SECTION 10 – OTHER FORMS

Failure to provide this information may result in your proposal being deemed nonresponsive and rejected without any further evaluation.


45EXPERIENCE AND QUALIFICATIONS FORM


47FINANCIAL REFERENCE FORM


48BUSINESS INFORMATION QUESTIONNAIRE


50CAPITAL INVESTMENT AND FINANCING SOURCES PLAN FORM


51COMPETITIVE PRICING BENCHMARK FORM




EXPERIENCE AND QUALIFICATIONS FORM

Failure to submit this form may result in your Proposal being deemed nonresponsive and rejected without further evaluation.

Provide the following information for the Proposer and any proposed sub-contractors.  Use additional sheets if necessary.

Experience & Qualifications

1. Furnish the name(s) of businesses operated in the prior five (5) years; a description of each business concept; the number of total employees for each facility; and state whether or not the facility was operated at an Airport; and if so, identify the Airport.




2. Attach photographs of the interior and exterior of any existing business operations or facility(s).

3. Furnish any other additional information that will indicate your relevant experience as it pertains to the concept being proposed in this RFP.

4. Name of on-site manager(s) (attach resume(s)).  







5. Have any leases for the operation of any concession privileges held by your organization (or your licensee) ever been canceled?

YES (   ) 

NO (   )



If yes, give name and location and explain circumstances: ______________________________

6.
Has the Proposer, partners, or licensees ever won a bid for a concession and failed to enter into a lease agreement?



YES  (   )

NO (   )


If yes, give name and location and explain circumstances: ______________________________


____________________________________________________________________________


____________________________________________________________________________

EXPERIENCE AND QUALIFICATIONS FORM - Continued
Failure to submit this form may result in your Proposal being deemed nonresponsive and rejected without further evaluation.

Historical Sales Statistics

Complete the following information with your sales history for concept(s) that are identical to the concept(s) being proposed.


    Concept Related
      Number





  Total Gross Sales $ 
   of Facilities
        
Airport 
2007
_________________
______________



2006
_________________
______________



2005
_________________
______________



Non-Airport
2007
_________________
______________



2006
_________________
______________



2005
_________________
______________



Airport Sales Per Enplanement:
Provide the enplanement and sales per enplanement figure for four (4) airport locations:

1)  Name of Airport:  _______________

2) Name of Airport: ______________
Enplanements
      Sales/Enplane

Enplanements

Sales/Enplane
2007
____________
 __________
2007
____________
____________


2006
____________
 __________
2006
____________
____________


2005
____________
 __________
2005
____________
____________


3)  Name of Airport:  _______________

4) Name of Airport: _______________
Enplanements
      Sales/Enplane

Enplanements

Sales/Enplane
2007
____________
 __________
2007
____________
____________


2006
____________
 __________
2006
____________
____________


2005
____________
 __________
2005
____________
____________


FINANCIAL REFERENCE FORM
Failure to submit this form may result in your Proposal being deemed nonresponsive and rejected without further evaluation.

List three persons or firms with whom you have conducted business and three persons or firms with whom you have had financial transactions related to your business operations during the past three years.

	INFORMATION
	FINANCIAL REFERENCE

	Name:
	1.

	Title:
	

	Address:
	

	Address:
	

	Telephone:
	

	Nature of association:


	

	Name:
	2.

	Title:
	

	Address:
	

	Address:
	

	Telephone:
	

	Nature of association:


	

	Name:
	3.

	Title:
	

	Address:
	

	Address:
	

	Telephone:
	

	Nature of association:


	


BUSINESS INFORMATION QUESTIONNAIRE

Failure to complete this form may result in your Proposal being deemed nonresponsive and rejected without any further evaluation.

NAME OF COMPANY:

PRINCIPAL OFFICE ADDRESS:

TELEPHONE NUMBER:

FORM OF OWNERSHIP (Check One)

Corporation      (  )      LLC (  )    Joint Venture (  )

State of Incorporation/Registration ________
Date of Incorporation/Registration 



Partnership      (  )   If Partnership, select one of the following:   Limited (  ) or General (  )

Individual         (  )

LIST OF PARTNERS, PRINCIPALS, CORPORATE OFFICERS OR OWNERS

Name

Title

LIST OF CORPORATE DIRECTORS

Principle Business Affiliation

Name

Other Than Proposer Directorship

BUSINESS INFORMATION QUESTIONNAIRE – Continued
Failure to submit this form may result in your Proposal being deemed nonresponsive and rejected without any further evaluation.
LIST OF PRINCIPAL STOCKHOLDERS (i.e., those holding 5% or more of the outstanding stock)

Name

Address

FINANCIAL DISCLOSURE/CONFLICTS OF INTEREST:  Identify any contract(s), including any contract involving an employment or consulting relationship, which the firm, or its partners, principals, corporate officers or owners currently has with the Wayne County Airport Authority, or with any of its board members or officers. 

LATEST CREDIT RATING (Specify if other than Dun and Bradstreet)

I hereby certify that the foregoing business information is true, correct and complete to the best of (my/our) knowledge and belief:

(Name of Company)

By











(Signature)







Date

(Title)

By











(Signature)







Date

(Title)

CAPITAL INVESTMENT AND FINANCING SOURCES PLAN FORM

Failure to submit this form may result in your Proposal being deemed nonresponsive and rejected without any further evaluation.

Proposers must provide the capital investment to be committed for the build-out and planned financing sources for this concession opportunity.  Indicate leasehold improvements and furnishings, fixtures and equipment.  The capital investment for this concession opportunity will be based on 2,283 sq’.

If Proposer is a partnership, joint venture, or LLP or LLC, indicate the percentage of equity or borrowings that each partner, joint venturer, or LLP or LLC member or manager will provide.  Use the following format.    Attach additional sheets if necessary.

PROPOSER’S CAPITAL INVESTMENT 


A.  Minimum Initial Capital Investment Items

Architectural & Engineering Fees



$______________________

Leasehold Improvements
$______________________

Furnishing, Fixtures and Equipment
$______________________

Sub-Total (A)



$______________________


B. Other Initial Investments
Working Capital





$______________________

Initial Inventory





$______________________

Improvements Completion Bond



$______________________

Other (Please Specify)




$______________________




Sub-Total (B)



$______________________



Total Investment (A+B)

$______________________
FINANCING SOURCES

A. Debt  (by source)
$_____________________

B. Equity
$_____________________

Total Financing:
$_____________________
COMPETITIVE PRICING BENCHMARK FORM

Failure to complete this form may result in your Proposal being deemed nonresponsive and rejected without any further evaluation.

Proposers need to complete this form by selecting benchmark locations according to the procedures set forth:

· For each location, Proposers must identify a minimum of three (3) comparable businesses, located off-Airport and within the Detroit Metropolitan Statistical Area (MSA), as benchmark locations.  The MSA includes the counties of Lapeer, Macomb, Monroe, Oakland, St. Clair, Washtenaw, and Wayne.

· If Proposer operates other similar concepts within the Detroit MSA, at least one of these locations must be included as a benchmark location in addition to a minimum of three comparable businesses.

· Benchmark locations will be subject to approval by the Division of Concessions and Quality Assurance.  

· Benchmark locations should be reasonably comparable in concept, size and quality.

· All branded or franchised retail concepts should be compared to identical stores or locations, e.g., a Kentucky Fried Chicken should be compared to another Kentucky Fried Chicken.
· No sports entertainment, arena, or airport locations will be accepted as benchmark locations.

List below the three “Benchmark Locations” being used for the competitive pricing comparisons in this proposal.  Use additional pages if necessary.
Benchmark Location #1


Location Name: 

__________________________________________


Address: 


__________________________________________

City, State, Zip code:  
__________________________________________


Type of Business: 

__________________________________________

Benchmark Location #2


Location Name: 

__________________________________________


Address:  


__________________________________________

City, State, Zip code:  
__________________________________________


Type of Business: 

 __________________________________________

Benchmark Location #3


Location Name:  

___________________________________________


Address:  


___________________________________________

City, State, Zip code:  
___________________________________________


Type of Business:  

___________________________________________

SECTION 11 – FORM OF AGREEMENT (FOA)

The Successful Proposer and Airport Authority will be required
to sign the attached Form of Agreement.
FORM OF

FOOD AND BEVERAGE CONCESSION AGREEMENT

McNamara TERMINAL, CONCOURSE B

AT

DETROIT METROPOLITAN WAYNE COUNTY AIRPORT

BETWEEN

THE WAYNE COUNTY AIRPORT AUTHORITY

AND

__________________
FOOD AND BEVERAGE CONCESSION AGREEMENT McNamara TERMINAL, CONCOURSE B

DETROIT METROPOLITAN WAYNE COUNTY AIRPORT 
WITH

__________________
This Agreement is dated as of this first day of __________, 2008, by and between the WAYNE COUNTY AIRPORT AUTHORITY, a public body corporate, by and through its Chief Executive Officer, with principal offices located at L.C. Smith Terminal--Mezzanine Level, Detroit Metropolitan Wayne County Airport, Detroit, Michigan 48242 (hereinafter the “Airport Authority” or the “Authority”), and ______________ a _____________, with principal offices  ________________________ (hereinafter “Concessionaire”).

WHEREAS, the County of Wayne, Michigan (hereinafter referred to as the "County") owns the Detroit Metropolitan Wayne County Airport, located in Romulus, Michigan, (hereinafter referred to as the "Airport"); 

WHEREAS, pursuant to the Michigan Aeronautics Code, being the Public Airport Authority Act, MCL 259.108 - 259.125c, the Authority operates and maintains the Airport;

WHEREAS, the Airport Authority requires the operation of a Nationally Branded, Hamburger Concept food and beverage Concession in Concourse B of the McNamara Terminal at the Airport to serve the traveling public and other Airport visitors pursuant to Request for Proposals Control No. S08-267;     

WHEREAS, the Concessionaire submitted a successful proposal to Request for Proposals Control No. S08-267; and

NOW, THEREFORE, in consideration of the premises and mutual undertakings of the parties hereto, it is agreed as follows:

ARTICLE I


DEFINITIONS AND EXHIBITS
1.1
DEFINITIONS All capitalized terms used in this Agreement and not otherwise defined shall have the meanings as follows:
A.
“Approved Construction Documents” means plans and specifications, permits, approvals, blue prints and all other documents required by the TDCM, for the construction of the Fixed Improvements that have received the prior written approval of the Authority pursuant to the Design Construction and Permit Process.

B.
“Benchmark Location” means a specific off-Airport food and beverage store or location that is: 1) located within the Detroit Metropolitan Statistical Area (Detroit MSA); and 2) sells items similar to those sold by Concessionaire at the Concession Premises, which Concessionaire and the Airport Authority mutually agree will be used for price comparisons as part of a Market Basket Survey.

C.
 “Chief Executive Officer” or “CEO” means the Airport Authority’s Chief Executive Officer, or when duly designated in writing, his representative or representatives.

D.
“Concept”   means the franchise, brand, character, theme or image of the Concession which shall initially mean Nationally Branded Hamburger Concept known as __________________.

E.
“Concession(s)” means initially the__________ and other business services operated by the Concessionaire on the Concession Premises pursuant to the Concessionaire’s Proposal and this Agreement.

F.
“Concession Fee(s)” means the amount paid by the Concessionaire pursuant to Section 5.1 of this Agreement for the privilege of operating the Concession which may be either the MCF or the percentage of monthly Gross Sales or both.

G.
“Concession Premises” means collectively the locations at the McNamara Terminal, in Concourse B at the Airport at which Concessionaire operates its Concession more precisely described on Exhibit A attached hereto and made a part hereof.

H. 
“Concessionaire” means __________________________.
I.
“Concessionaire’s Proposal” means the proposal for the direct food and beverage opportunities located on the Concession Premises submitted by Concessionaire to the Airport Authority, which is dated  __________, 2008, in response to RFP Control No. S08-267, as fully incorporated herein by reference.

J.
“Customer Service Performance Standards Policy” means the customer service performance standards the receipt of which the Concessionaire hereby acknowledges.

K.
“Date of Beneficial Occupancy” means the date specified in a certificate signed by the Vice President of Concessions and Real Estate as the date the Concessionaire shall open the Concession for business.

L.
“Design, Construction and Permit Process” means the process prescribed in the TDCM, for design and construction of all buildings and Fixed Improvements to land and existing buildings on the Airport.

M.
“Detroit Metropolitan Statistical Area (Detroit MSA)” means the area consisting of the following seven (7) counties in the State of Michigan: Lapeer, Macomb, Monroe, Oakland, St. Clair, Washtenaw and Wayne.

N.
“Effective Date” means the date this Contract was approved by the Board of the Authority.

O.
“FAA” means the Federal Aviation Administration, or any successor agency.

P.
“Fixed Improvements” means any permanent improvements acquired, made to or constructed upon the Concession Premises, including those necessary to operate the Concession, any and all buildings, hangars, pavements, fixtures, permanently affixed equipment, facilities (both above ground and below ground), and all other structures now or hereafter constructed on the Concession Premises, and all additions, alterations, modifications, renovations, and replacements thereto.
Q.
“Fixed Improvement Costs” means all reasonable and verifiable costs expended to construct any and all Fixed Improvements.

R.
“General Ledger” means the main accounting record of Concessionaire which uses double entry record keeping and includes accounts for such items as fixed assets, current assets and liabilities, profit and loss or income and expenditure items, and funds or reserves and gives a summary of all of Concessionaire company transactions.

S. 
“Gross Sales”  means all amounts, charges and revenues derived by Concessionaire from any of its operations, at the Airport and otherwise, from, through and for services performed or goods sold on Concession Premises and otherwise, whether for cash or credit, regardless of when or whether or not collected.  Gross Sales includes monies or the value of discounts received by the Concessionaire from vendors or suppliers in exchange for any Airport Authority approved promotions, sponsorships or displays that are directly attributed to the benefits provided by the Concession Premises.  Gross Sales does not include Fees, franchise taxes or taxes levied on activities, facilities, equipment, or on Concessionaire’s real or Personal property, nor federal, state, or municipal taxes now or hereafter levied or imposed if separately stated and collected from customers and remitted directly to the taxing authority by Concessionaire. 

T.
“Maintenance” means repairing and replacing portions of the Concession Premises or equipment used in the day-to-day operation of the Concessions, including, but not limited to, keeping the Concession Premises clean and clear of debris, that may be worn or broken as a result of ordinary wear and tear, including, but not limited to,  replacing refrigerated units with the same kind, repairing or replacing utility meters, replacing worn carpeting or flooring areas with the exact carpet floors, ceiling, lighting, equipment, counters and millwork.  

U.
“Market Basket Survey” means a price comparison, conducted by Concessionaire at its own expense, of the prices of Concessionaire’s top twenty (20) items, as determined by the highest number of units sold, and the prices of an additional twenty (20) items, as determined by the highest revenues derived by Concessionaire, with the prices for the same or similar items sold at the Benchmark Locations.

V.
“Minimum Concession Fee or MCF” means the minimum amount payable as the amount which the Concessionaire is required to pay to the Airport Authority for the privilege of operating the Concession, as more precisely described in Article V herein. 

W. 
“Monthly Operating Statement” means the monthly statement required by the Airport Authority generally in the form prescribed by the Airport Authority from time to time.

X.
“Mystery Shopper” means an individual who anonymously evaluates, on the Airport Authority’s behalf, Concessionaire’s compliance with the Airport Authority’s Customer Service Performance Standards Policy with regard to Concessionaire’s operations at the Concession Premises.

Y.
"Nationally Branded Hamburger Concept" means a hamburger franchise or brand that is nationally marketed and known.

Z.
“Net Profit” means revenue remaining from Gross Sales after all costs such   as, but not limited to, wages, rent, fuel, raw materials, interest, depreciation, and fees are deducted.

AA.
“Net Worth” means the difference between one’s total assets minus one’s total liabilities.
BB.
“Point-of-Sale Terminals” means a terminal device which is a computerized replacement for a cash register which shall be equipped with the ability to record and track customer transactions, process credit and debit cards, connect to their systems in a network, manage inventory and interface with the General Ledger.

AC. “Re-concept” means the complete change of the Concept operated as a               Concession by the Concessionaire.

AD. “Refurbish” means the act of Refurbishment.

AE. “Refurbishment” means the complete or partial replacement or change of all or a portion of the Concession Premises which is visible to the customers which results in a complete or partial change in the way the Concession Premises looks, but which does not result in a Re-concept of the Concession and  which must include changing or replacing all carpeting and other flooring, light fixtures, seating, if any, wall coverings, signage and other fixtures, furniture, to like new condition and which is above and beyond mere Maintenance.

AF. “Tenant Design Criteria Manual or TDCM” means the WCAA McNamara Terminal Design Criteria Manual, dated June 18, 2007, attached hereto and made a part hereof in Exhibit E.

AG. “Termination Date” means the date this Agreement terminates according to its terms or otherwise.

1.2
EXHIBITS LIST
The following documents are attached hereto, and together with Concessionaire’s Proposal, including all drawings, are deemed a part of this Agreement:

Exhibit A
-
Concession Premises

Exhibit B
-
Benchmark Locations

Exhibit C
-
Letter of Credit Form

Exhibit D
-
Tenant Design Criteria Manual

Exhibit E
-
Liquidated Damages

ARTICLE II

CONCESSION GRANT; CONCESSION OPERATIONS

AND STANDARDS
2.1
CONCESSION GRANT
The Airport Authority hereby grants to Concessionaire and Concessionaire hereby accepts the nonexclusive right and obligation to operate the food and beverage Concessions located in the Concession Premises in the Airport’s McNamara Terminal in Concourse B more specifically identified on Exhibit A of this Agreement, in accordance with Concessionaire’s Proposal and the terms and conditions of this Agreement, commencing on the Effective Date.  Concessionaire hereby acknowledges and agrees that Concessionaire’s identity, skill, experience, financial resources, the specific character of Concessionaire’s business and the Concession, and Concession Fee, as described in Concessionaire’s Proposal, were all relied upon by the Airport Authority in reaching its decision to enter into this Agreement with Concessionaire.  Any change in the character of the Concession, without the Airport Authority's prior consent, will constitute a material default under this Agreement, however, from time to time with the prior written consent of the Airport Authority the Concessionaire may be allowed, to Re-concept.   

2.2
CONCESSIONAIRE’S FAILURE TO OPEN FOR BUSINESS, OR FAILURE TO OPERATE
If Concessionaire fails to open for business on the Date of Beneficial Occupancy, because of circumstances within Concessionaire’s control, the Airport Authority will suffer damages in an amount that is not readily ascertainable and thus, in any such event, Concessionaire will pay to the Airport Authority as liquidated damages, and not as a penalty, in addition to all other charges due hereunder, a lump sum Ten Thousand Dollars ($10,000.00) and for each subsequent day thereafter, additional liquidated damages will be assessed.  The additional liquidated damages will be the greater of One Thousand Dollars ($1,000.00) per day or 1/365th of the MCF for each day Concessionaire fails to open or otherwise operate the Concession.  In addition, Concessionaire’s failure to timely open or to continuously operate the Concession hereunder will constitute sufficient grounds for the Airport Authority to terminate this Agreement.

Once open for business, for each day the Concessionaire fails to continuously operate its business, in accordance with the terms of this Agreement until the end of the term hereof, the Concessionaire will pay liquidated damages in the amount set forth on Exhibit F.
2.3
SCOPE OF CONCESSION OPERATIONS; OPERATIONAL STANDARDS
A.
General.   In accordance with Concessionaire’s Proposal, Concessionaire will design, build, and operate at the respective Concession Premises which will include initially the Concept set forth in the Concessionaire’s Proposal.  Concessionaire may not use the Concession Premises for any other purpose. Concessionaire must operate the Concession in a first class manner, in accordance with the highest standards of customer service so that the public may be served in the best possible manner, and to maximize Gross Sales produced by the Concession.  Concessionaire’s service must be prompt, courteous and efficient.  The products sold and food served or otherwise offered by Concessionaire at the Concession Premises must be of the highest quality. 



Concessionaire must promptly notify the Airport Authority of any questions or complaints received by Concessionaire regarding Concessionaire’s standards of service, appearance of the Concession Premises, or other standards of operation including, but not limited to, matters affecting safety and/or security.  In response to any such questions or complaints, the Airport Authority may require the Concessionaire to take such actions, as it deems appropriate in the particular circumstances.  Concessionaire must thereafter take the necessary steps to comply with the directives of the Airport Authority.  Concessionaire’s continued violation of this clause will constitute a material default and will be sufficient grounds for the Airport Authority’s termination of this Agreement and forfeiture of Concessionaire’s Security Deposit.

B.
Hours of Operation.  Concessionaire must operate the Concession during the hours of 5:00 A.M. – 10:00 P.M., seven (7) days per week, including holidays, unless otherwise authorized in advance, in writing, by the Chief Executive Officer or his authorized representative.  Concessionaire’s daily schedule of hours may not be changed without the prior approval of the Chief Executive Officer.  Due to delays or changed flight schedules or market conditions, Concessionaire may be required to temporarily operate on a 24-hour basis or to otherwise modify its daily schedule of hours, upon notice from the Airport Authority.  At no time shall the Concession be left unattended or temporarily closed during the Concession’s business hours.  

C.
Personnel.  In accordance with Concessionaire's Proposal, Concessionaire must provide sufficient qualified personnel for efficient operation of the Concession at all times, including continuous supervision by at least one (1) supervisor on each work shift, seven (7) days per week.  All of Concessionaire’s employees must wear a uniform, the design of which has been approved by the Airport Authority, a prominently displayed name tag, and an Airport Authority-issued identification badge, while on duty at the Airport.  Only employees who are properly badged by the Airport will be authorized to work at the Airport.  All of Concessionaire’s employees must be neat, clean and courteous at all times while on duty at the Airport.  Concessionaire must ensure that all of the Concessionaire’s employees are trained and comply with personal hygiene and food handling requirements established by Concessionaire’s policy and federal, state, and local laws and regulations.  Concessionaire’s employees must also be trained in food and beverage service skills and must be knowledgeable about the products and services offered at the Concession Premises, as well as the general Airport layout, and services, amenities and other concessions available at the entire Airport.  Concessionaire’s employees who are on duty at the Airport may not eat, drink, smoke or sleep in public view.

D.
Manager.  In accordance with Concessionaire’s Proposal, at all times during the term of this Agreement, Concessionaire must retain an experienced and competent manager who is available during the hours that the Concession is open for business at the Airport.  Concessionaire’s manager must have full authority to represent and act for Concessionaire in the operation of the Concession, including the authority to make day-to-day business decisions on behalf of Concessionaire with respect to its operations at the Airport, and to accept service of all notices provided for herein.

E.
Employee Parking.  Concessionaire’s employees who park motor vehicles at the Airport while on duty, may only park in areas designated by the Airport for employee parking.  Concessionaire and/or its employees are solely responsible for any costs associated with the use of Airport employee parking areas.

F.
Product Inventory.  At all times during operation of the Concession, Concessionaire must maintain at the Concession Premises a sufficient inventory of all products offered for sale at the Concession to insure availability of all such products while the Concession is open for business.

G.
Product Distribution and Delivery.  Concessionaire hereby agrees to receive all deliveries necessary for the operation of the Concession only at the Central Receiving Dock in the McNamara Terminal.  Concessionaire further agrees that, upon the Airport Authority’s election, any deliveries it receives at the Central Receiving Dock will be distributed by a third party receiving and distribution service. 

H.
Credit or Charge Card Transactions.  In the operation of the Concession, Concessionaire must accept as a form of payment at least three major credit or charge cards, including VISA  or MasterCard.

I.
Customer Receipts.  Concessionaire must offer a receipt of purchase to each customer who makes a purchase from the Concession.

J.
Sponsorship Agreements.  The Airport Authority reserves the right to enter into agreements that grant exclusive sales and/or advertising rights ("Sponsorship Agreements") at the Airport for certain products, brands, or services ("Official Brands").  Concessionaire hereby agrees, to the extent permitted by law, and when not in conflict with Concessionaire's existing agreements, not to sell, serve, advertise, promote, or display anywhere at the Airport, including at the Concession Premises, any products, brands, or services that compete with any such designated Official Brands, and to sell, advertise, feature, promote, and display only the Official Brand(s) covered under the sponsorship agreement(s), and no other within the same product category. 

2.4
 PRICING
A.
Competitive Pricing.  Concessionaire acknowledges and hereby agrees to comply with the Airport Authority’s Competitive Pricing Policy for all concessions at the McNamara Terminal, which is designed to provide the traveling public and other Airport visitors with high quality products and a high level of service at prices similar to those found in similar establishments that are not located at the Airport (“off-Airport”).  Specifically, Concessionaire agrees to only charge a price for a particular item that is 1) the same as a manufacturer’s suggested retail price, or 2) is the same as the price for a comparable item at a Benchmark Location.  In no event will the prices charged by Concessionaire exceed the prices displayed for items being sold. Concessionaire’s failure to comply with the Airport Authority’s Competitive Pricing Policy will constitute a material default, which is sufficient cause for the Airport Authority to terminate this Agreement.

To monitor Concessionaire’s compliance with the Airport Authority’s Competitive Pricing Policy, by March 1 and September 1 of each year of the term of this Agreement, Concessionaire must conduct and submit to the Airport Authority a Market Basket Survey.  Concessionaire and the Airport Authority hereby mutually agree that three (3) specific off-Airport food and beverage facilities, which are located within the Detroit Metropolitan Statistical Area (MSA), and are identified on Exhibit B and incorporated herein by reference, will be used as specific Benchmark Locations for all items sold from the Concession Premises.  If one or more of the Benchmark Locations identified on Exhibit B ceases to conduct business during the term of this Agreement, Concessionaire must notify the Airport Authority, in writing, prior to Concessionaire’s next required Market Basket Survey, and must propose as a Benchmark Location, for the Airport Authority’s approval, another food and beverage facility to replace the Benchmark Location that is no longer conducting business. Concessionaire is responsible for researching and documenting the prices charged for the comparison items at the Benchmark Locations.  

Concessionaire must, within seven (7) calendar days of the completion of a Market Basket Survey, adjust any prices that are higher than the prices for the same or similar items at the Benchmark Locations.  Concessionaire’s failure to adjust any pricing discrepancies within the aforementioned seven (7) day period will constitute a material breach of this Agreement, and in addition to all other remedies available to the Airport Authority, the Airport Authority may, in its sole discretion, terminate this Agreement.

In addition to conducting Market Basket Surveys, the Airport Authority may require Concessionaire to perform a sample price comparison, whereby the Airport Authority identifies up to ten (10) items for Concessionaire to perform a price comparison at Benchmark Locations, no more than two (2) times each year during the term of this Agreement.

B.
Concessionaire’s Price List.  At all times while the Concession is open for business, Concessionaire must prominently display within the Concession Premises, a list of all items offered for sale, and the price of each item.  Within five (5) calendar days after Concessionaire’s receipt of a request from the Airport Authority, Concessionaire must submit to the Airport Authority a complete list of all items offered for sale at the Concession Premises, and the price for each item.

2.5
CUSTOMER SERVICE PERFORMANCE STANDARDS
Concessionaire hereby acknowledges and agrees to comply with the Airport Authority’s Customer Service Performance Standards Policy for Airport concessions, which is designed to ensure that the traveling public and other Airport visitors receive the highest level of service.  As such, the Airport Authority, or its agent, will conduct regular audits, at least on an annual basis, and at the Airport Authority’s sole discretion, more often, and may engage Mystery Shoppers to evaluate Concessionaire’s performance as an Airport concessionaire in accordance with various standards including, but not limited to the following:  
Service Standards - including but not limited to, adequate staffing levels; compliance with required business hours; compliance with the Airport Authority’s Competitive Pricing Policy; maximum queuing standards; and product and service quality.

Sanitation and Cleanliness of Concession Premises.

Employee Standards - including but not limited to, personal appearance of staff, including uniforms; proper identification; personal greeting and interaction with customers; general Airport knowledge.

If Concessionaire consistently performs below the minimum standards established by the Airport Authority, then Concessionaire will be subject to liquidated damages, in accordance with Section 2.9 and Exhibit F hereof and the Airport Authority’s Customer Service Performance Standards Policy, as well as be deemed in default of this Agreement, which will be subject to termination.

2.6
SIGNS
No signs or other advertising of Concessionaire’s operation may be erected or installed on the Airport, including at the Concession Premises, by the Concessionaire without the prior written approval of the Chief Executive Officer, or his designee.  Any signs approved by the Chief Executive Officer must comply with the Airport’s then current signage standards.
2.7
ADVERTISING PROHIBITED
Concessionaire is prohibited from displaying anywhere at the Airport, including the interior and exterior of the Concession Premises, advertising for persons or businesses other than the Concession.

2.8
SMOKING 
Concessionaire must comply with the Airport Authority’s smoking policy, which may be amended from time to time.

2.9
LIQUIDATED DAMAGES
Concessionaire’s failure to adhere to the operating standards identified in Sections  2.3, 2.4, 2.5, 2.6, 2.7 and 3.6 of this Agreement will result in inconvenience to the public and will adversely affect operation of the Airport.  The resulting damages of Concessionaire’s failure to comply with such standards are difficult to ascertain.  Concessionaire and the Airport Authority agree that the liquidated damages set forth on Exhibit E are reasonable estimates of the actual damages that the public and Airport Authority will incur for the specified violations of the foregoing operating standards.  Concessionaire further agrees to pay to the Airport Authority liquidated damages in accordance with the Airport Authority’s Exhibit E for an occurrence of the specified infractions. 

In addition, liquidated damages will be collected during the Design Construction and Permit Process from the Concessionaire for failure to complete the work as indicated in the proposed design and construction scheduled, as agreed to and verified during the initial meeting between the Airport Authority and the Concessionaire to begin the Design, Construction and Permit Process as outlined in the TDCM.  The Concessionaire shall pay Two Thousand Dollars ($2,000) per day for failure to complete each major milestone during the design phase as identified in the TDCM, and the time frame associated in the Concessionaire’s schedule. For each day thereafter, the Concessionaire shall pay liquidated damages in the amount of One Thousand Dollars ($1,000) per day and 1/365th of the MCF per day.

2.10 PARTICIPATION BY AIRPORT CONCESSIONS DISADVANTAGED BUSINESS ENTERPRISES

Concessionaire understands that it is the policy of the Airport Authority that airport concessions disadvantaged business enterprises (ACDBEs), which are certified by an authorized certifying entity, should have the maximum practical opportunity to participate in the competitive process of supplying services and goods to the Airport Authority as owners, managers, and concessionaires of concessions at the Airport.  Accordingly, Concessionaire has agreed, for the term of this Agreement, to ACDBE participation in the amount of ____ percent (__%) in providing the Concessions.  ACDBE participation is intended to be active ACDBE business sales as a percentage of the Concession’s total Gross Sales, with commensurate risk of loss.  Concessionaire further agrees to comply with the ACDBE reporting requirement as set forth in Section 5.9.E. 

Concessionaire will have no right to terminate an ACDBE for convenience without the Airport Authority’s prior written consent.  If an ACDBE is terminated by the Concessionaire with the Airport Authority’s consent or because of the ACDBE’s default, then the Concessionaire must make a good faith effort, in accordance with the requirements of 49 CFR part 23.25(e)1(iii) and (iv), and 49 CFR part 26.53, to find another ACDBE to substitute for the original ACDBE to perform the same services under this Agreement as the ACDBE that was terminated. 

The Concessionaires breach of its obligations pursuant to this Section 2.10 shall be a default by Concessionaire under Section 7.1 and shall entitle the Airport Authority to exercise all of its contractual and legal remedies, including termination of this Agreement. 

For purposes of this Agreement, an ACDBE is a business enterprise that meets the requirements of 49 CFR Part 23 and Part 26, and any amendments thereto.

ARTICLE III

CONCESSION PREMISES AND STORAGE SPACE; EQUIPMENT;

FIXED IMPROVEMENTS; UTILITIES
3.1
CONCESSION PREMISES
The Airport Authority hereby authorizes Concessionaire and Concessionaire hereby agrees to operate the food and beverage Concession more precisely described on Exhibit A, which is attached hereto and incorporated.  

3.2
CONCESSION STORAGE SPACE
It is understood by the parties that a limited amount of storage space will be made available for use by concessionaires in the McNamara Terminal.  Concessionaire’s amount and use of any such space may be governed by a separate lease agreement between the parties.

3.3
UTILITIES
A.
Gas, Electricity, Water, and Sewer.  The Airport  Authority shall furnish to the Concession Premises, (subject to interruptions beyond the Airport Authority’s control), electrical, gas and water utility services which will be paid for directly to the Airport Authority by the Concessionaire and such payment shall be deemed to be rental attributable to the McNamara Terminal.  Concessionaire is also responsible for the cost and installation of separate electric, gas and water meters which comply with specifications provided by the Airport Authority in the TDCM.



The Airport Authority and the Concessionaire agree that the Concessionaire will be purchasing such electric, gas, and water utility services from the Airport Authority with the understanding that the Concessionaire shall be charged for such utility services at the allowable rates set forth in the electric, gas and water public utility’s rate schedules available for similar services under like conditions.


        The Airport Authority will arrange for the furnishing of electricity, gas and water to the Concession Premises, and the Airport Authority shall elect either: (i) to charge the Concessionaire for electric, gas and water as determined by metering at the  allowable rates, or (ii) to charge the Concessionaire for electricity, gas and water based upon load surveys of the Concession Premises and the use by the Concessionaire thereof, including, at the option of the Airport Authority, periodic spot check demand and/or consumption metering by the Airport Authority.  



The Concessionaire will be billed for all utilities, including, but not limited to, electric, gas, and water.  Billings will be done monthly or quarterly and the Airport Authority reserves the right to bill average consumption and issue back billings in accordance with Rule 460.3403 of the Michigan Public Service Commission.



The Concessionaire is responsible for the costs associated with the repair or replacement of any utility meter which is not functioning properly as determined by the Airport Authority. Upon notification, the Concessionaire will have fifteen (15) calendar days to make such repair or replacement.  If the Concessionaire fails to complete the required work within said 15-day period, the necessary repair or replacement will be performed by the Airport Authority or their representative engaged to do such work at the Concessionaire’s expense.

B.
Heating, Ventilation, and Air Conditioning (HVAC).  The Airport Authority will provide HVAC to the Concession Premises.  In accordance with the TDCM, Concessionaire must make arrangements with the Airport Authority to connect and extend the HVAC systems throughout the Concession Premises. 
C. 
Telephone Service.  Concessionaire must arrange directly with the appropriate supplier and pay for telephone service at the Concession Premises.

3.4
CONCESSIONAIRE’S EQUIPMENT AND FURNISHINGS
A.
General.  Concessionaire must provide, at its sole cost and expense, all equipment and furnishings required for operation of the Concession, which are subject to the approval of the Chief Executive Officer.  All such equipment and furnishings, including all trade fixtures, other personal property and devices temporarily affixed to the realty that may be removed without damage thereto, is and will remain Concessionaire’s property.

B.
Cash Control/Point of Sale Register System  The Concessionaire must install, and at all times during operation of the Concessions use a Point-of-Sale register system to record all of the  Concessions sales transactions, sales by category, and all other data required under this Agreement.  Beginning and ending sales counter readings must be recorded daily.  All Point-of-Sale Terminals used by Concessionaire must be equipped with tapes upon which sales details are imprinted, and must track sales by product categories.  The Point-of-Sale Terminals information must be consistent with the information contained in the Concessionaire’s General Ledger.

C.
Monitoring Equipment Requirements: The Concessionaire must install a monitoring system that provides a view of the front of the Premises and that is able to be accessed by the Authority.  The Concessionaire may install additional cameras for its own operational needs if desired.  The Concessionaire shall connect and maintain the system as required in the TDCM.
D.
Installation of Equipment and Furnishings.  Concessionaire is solely responsible for the installation of all the Concession equipment and furnishings, which must comply with the TDCM.  Prior to installing any such equipment or furnishings, Concessionaire must obtain a permit, pay any required charges therefore and must otherwise comply with the Design, Construction and Permit Process.

All installations must be accomplished in a professional and workmanlike manner, and must be compatible with the quality and architecture of the McNamara Terminal complex.  All equipment must be new, durable, attractive, of high quality, and accepted by the Airport Authority prior to installation.  Exposed conduit, wires, etc., will not be permitted within the McNamara Terminal buildings.  Concessionaire’s installation work and schedule must be coordinated with the McNamara Terminal building construction contractors.  Concessionaire, at its sole cost and expense, is responsible for providing any and all construction, furnishings, and/or utilities that are not already provided in the base building, to support the Concession.  In accomplishing the installation of its equipment and furnishings, Concessionaire is also responsible for repairing any damage to construction in the New McNamara Terminal that is already built or placed, or for paying the cost of such repairs by others.

E.
Removal of Equipment and Furnishings.  Upon expiration or earlier termination of this Agreement, Concessionaire must remove, at its sole cost, all of Concessionaire’s Concession equipment and furnishings.  Any Airport Authority property and facilities used in the Concession operation must be left in good condition.  Concessionaire must repair, at its sole expense, any damage caused to Fixed Improvements or other Airport Authority property by the removal of Concessionaire’s equipment or furnishings by placing said Fixed Improvement or other Airport Authority property in the same condition as when such Concession equipment and furnishings were first installed.  If Concessionaire fails to remove any Concession equipment or furnishings by the expiration or earlier termination of this Agreement, the Airport Authority may, at its sole option, keep and retain any such property or dispose of the same and retain any proceeds therefrom.  In the event the Airport Authority disposes of such equipment or furnishings, the Airport Authority will be entitled to recover from Concessionaire any costs incurred by the Airport Authority in removing Concessionaire’s property and in restoring the Concession area to its original condition that exceed the actual proceeds, if any, received by the Airport Authority from disposition of such property.

F.
Installation of Equipment and Furnishings.  The Concessionaire is solely responsible for the installation of all Concession equipment and furnishings, which must comply with the TDCM.   All equipment and furnishings installed by the Concessionaire must be new.

3.5
CONCESSIONAIRE’S FIXED IMPROVEMENTS
A.
General Requirements.  During the term of this Agreement, Concessionaire will not make any improvements, additions or alterations to the Concession Premises, including the initial build-out and subsequent Refurbishment of the Concession Premises, without the prior written approval of the Chief Executive Officer.  Any approved improvements, additions or alterations to the Concession Premises must be made in accordance with the TDCM.

All Fixed Improvements, additions, or alterations, except the Concessionaire’s equipment, furnishings and other trade fixtures, will become the property of the Airport Authority free and clear of any demand, lien, claim or other encumbrance of the Concessionaire, upon the expiration or earlier termination of this Agreement; provided, however, that Concessionaire will, if requested in writing by the Airport Authority, remove any such improvement, addition or alteration at Concessionaire’s sole expense, and will repair all damages caused by such removal.


B.
Initial Build-Out; Construction of Fixed Improvements. 

1)
Initial Build-Out.  Concessionaire must, at its own expense, build out the Concession Premises in accordance with the Design, Permit and Construction Process, and the plans and specifications contained in Concessionaire’s Proposal and approved by the Airport Authority.  

In addition, Concessionaire must submit for the Airport Authority’s approval, all plans and specifications for such work.  If such plans and specifications are not completely satisfactory to the Airport Authority, Concessionaire must make modifications that are mutually agreed upon by the parties hereto.

2) Construction of Fixed Improvements.  Prior to construction of any Fixed Improvements, including the initial build-out of the Concession Premises, Concessionaire must comply with Section 3.5A above.  In addition, Concessionaire must submit for the Airport Authority’s approval, all plans and specifications for such work.  If such plans and specifications are not completely satisfactory to the Airport Authority, Concessionaire must make modifications that are mutually agreed upon by the parties hereto.


Upon completion of construction of any Fixed Improvements, Concessionaire must furnish to the Airport Authority as-built record documents, as required pursuant to the issued construction and alteration permit (as described and required in and by the TDCM)  and where appropriate, advise the Airport Authority of the estimated utility loads created by the Fixed Improvement(s).

3)
Construction Contracts/Other Records.  Prior to commencement of construction of any approved Fixed Improvements or subsequent additions or alterations thereto, Concessionaire must submit to the Airport Authority a copy of the contract(s) for such construction, which must include a requirement that the construction contracts provide a performance bond and labor and materials payment bond, in compliance with the Airport Authority’s standard specification for Airport construction contracts and State law.  Concessionaire hereby agrees to not enter into any construction contracts prior to obtaining the Chief Executive Officer’s approval of all of Concessionaire’s plans and specifications.  All Approved Construction Documents entered into by Concessionaire and any warranties contained therein must be for the benefit of the Airport Authority, as well as Concessionaire, and such Approved Construction Documents must contain a provision granting the Airport Authority the direct right of action to enforce the provisions of the Approved Construction Documents including, without limitation, the right to recover damages for breach thereof by the contractor.

Concessionaire must also furnish to the Airport Authority, copies of other records including, but not limited to, receipts and timekeeping documents that the Chief Executive Officer may require to verify construction of any Fixed Improvement, including the initial build out.

4)
Certificate of Non-Lien and Cost.  Concessionaire agrees that it will not enter into any contract for construction or alteration of, or addition to, any Fixed Improvement, or any part thereof, or for any work to be performed or materials to be furnished upon or to the Premises, or any part thereof, without first providing in any contract for such work a disclosure that the Premises are owned by the Airport Authority and that Concessionaire is merely a concessionaire of the Airport Authority; and further, that no lien, security interest, or other encumbrance may be created or may arise against the Premises, except as provided by law, or as otherwise provided herein.  To this end, Concessionaire agrees to defend and hold the Airport Authority and the Premises harmless from any lien, security interest, or other encumbrance asserted or filed against the Premises.



After completion of construction of any Fixed Improvement, and any subsequent addition or alteration thereto, Concessionaire must, within thirty (30) calendar days following the close of the statutory mechanics lien period, submit to the Airport Authority certificates by Concessionaire and the construction contractor and its subcontractors that no liens, mechanic or otherwise, have been or are attached to any building or improvement, and that all changes and costs therefor have been paid in full.

3.6
MAINTENANCE AND REPAIRS  

A.
General.  Concessionaire is responsible for all Maintenance, janitorial, and cleaning services, and supplies that are necessary in the operation of the Concession and for Maintenance of the Concession Premises, Concession equipment and furnishings including, but not limited to, replacing light bulbs, tubes and starters.  Concessionaire must provide for proper and adequate sanitary handling and disposal of all trash, garbage, and other refuse resulting from Concessionaire’s Concession operations, as designated by the Airport Authority.  Concessionaire must use suitable covered receptacles for all trash, garbage, and other refuse.  The piling or stacking of boxes, cartons, barrels or other similar items in an unsightly or unsafe manner is strictly prohibited.  Concessionaire must maintain the Concession Premises in a sanitary condition at all times, free from debris, trash, soiled dishes and flatware, or soiled cleaning supplies (e.g., rags and buckets) originating from Concessionaire’s operations or patrons.  Concessionaire must ensure that all kitchen equipment, walls, floors, counters and other surfaces are cleaned and sanitized frequently, and that kitchen and serving areas are cleaned daily.  Concessionaire must keep the Concession Premises and public areas around the Concession Premises free of hazardous conditions originating from Concessionaire’s operations.  Concessionaire must promptly notify the Airport Authority of hazardous conditions in the public areas outside of the Concession Premises.  Concessionaire must monitor and keep clean and orderly seating areas within and contiguous with the Concession Premises.  If required by the Airport Authority to implement a comprehensive, on-going pest control program at the Airport, Concessionaire agrees to use a pest-exterminating contractor engaged by the Airport Authority as part of its regular Maintenance of the Concession Premises.  If Concessionaire fails to remedy any Maintenance related condition on the Concession Premises after Concessionaire has been notified by the Airport Authority regarding the same, then the Airport Authority will have the right to assess an appropriate monetary fine, including actual costs as determined by the Airport Authority to remedy the condition for Concessionaire’s failure to do so.  Concessionaire agrees to pay to the Airport Authority the assessed fine within ten (10) calendar days after an invoice for such fine is sent to Concessionaire. At no cost to the Airport Authority, Concessionaire agrees to make all necessary repairs to the Concession Premises, the Fixed Improvements, equipment and furnishings, and any appurtenances thereto including, without limitation, interior windows, doors and entrances, store fronts, utility lines and connections, signs, floor coverings, interior walls and ceiling, lighting and electrical equipment within the Concession Premises.  All repair work performed by or on behalf of Concessionaire is subject to inspection by and approval of the Airport Authority.  All repairs performed by or on behalf of Concessionaire must meet or exceed the original specifications in quality, materials and workmanship, and must be in conformity with the TDCM, and with all applicable federal, state, and local laws, rules and regulations.

B.
Maintenance Reports.  Concessionaire must submit to the Airport Authority throughout the term of this Agreement, a monthly summary report, which describes the Maintenance work performed by or on Concessionaire’s behalf, and the costs incurred (on a time and materials basis) in maintaining the Concession Premises.

C.
Annual and Mid-Term Refurbishment.  Commencing on January 1 of the third year after the Date of Beneficial Occupancy, and continuing each year on January 1 thereafter during the remainder of the term of the Agreement, Concessionaire must invest a minimum amount equal to one half of one percent (1/2%) of the Gross Sales   during the immediately preceding year, to Refurbish those areas within the Concession Premises that are visible to customers.  Refurbishment must be completed each year by no later than June 30 of that year.  In addition, Concessionaire must repair any damage or deterioration of the Concession Premises, equipment and furnishings.  Refurbishment activities and costs are in addition to routine Maintenance as required of the Concessionaire in accordance with this Agreement.



In the event the annual Refurbishment required by this section is not completed by June 30, then the Concessionaire shall pay to the Authority an amount equal to the dollar amount that would otherwise be spent on the Refurbishment.  The Authority reserves the right to waive the requirement to Refurbish the Premises in any given year and/or to require that amount to be spent in addition to the amount required to be spent in the subsequent year.   The Authority’s waiver of the requirement in one year shall not affect the requirement for the following years.



On January 1 of the final year of this Agreement, the Concessionaire shall pay the Authority the amount it is required to spend on Refurbishment in that year.  The Authority shall return this amount upon completion of the Refurbishment for that year and no later than the termination date of this Agreement.
3.7
DAMAGE TO OR DESTRUCTION OF CONCESSION PREMISES
In the event the Concession Premises are partially or totally damaged, Concessionaire must, at its own expense, repair such damage within thirty (30) calendar days after such damage occurred; provided that security and safety related items must be repaired within twenty-four (24) hours after the occurrence of damage, unless such damage, by its nature, cannot be completed within such 30-day or 24-hour period, and Concessionaire has commenced repairs within the 30-day or 24-hour period.  If Concessionaire otherwise fails to complete required repairs within the required 30-day or 24-hour period, then the Airport Authority may make such repairs or cause the same to be made, and Concessionaire hereby agrees to pay to the Airport Authority the cost for any such repairs within ten (10) calendar days after an invoice for such costs is sent to Concessionaire.

The Airport Authority will not be liable in damages to the Concessionaire for loss of business or damage to the Concessionaire’s property arising out of the repairs made by the Airport Authority.

3.8
CONDITION OF CONCESSION PREMISES AT TERMINATION
Upon expiration or earlier termination of this Agreement, Concessionaire will immediately vacate the Concession Premises and leave the same in good condition, reasonable wear and tear excepted.

ARTICLE IV

TERM
The term shall commence on the Effective Date and end ten (10) years after the Date of Beneficial Occupancy.  

ARTICLE V

CONCESSION FEE AND OTHER CHARGES;

INITIAL CAPITAL INVESTMENT; REQUIRED RECORDS

5.1
CONCESSION FEE
A.
In consideration of the rights and privileges granted by the Airport Authority to Concessionaire hereunder, the Concessionaire shall owe and pay Concession Fees to the Authority as described herein. Concessions Fees shall be owed for the entire period of operation under this Agreement commencing on the Date of Beneficial Occupancy and ending on the Termination Date.   The amount of the Concession Fess owed each month shall be the greater of the percentage of Concessionaire’s monthly Gross Sales or 1/12th of the MCF as specified below.



Percentage (%) of



 
Concessionaire’s


Year
Monthly Gross Sales

MCF


%
or
For year 1 $_________




For year 2 and thereafter as





Described in Section 5.1 E



The Concession Fee for any option years shall be negotiated by the Concessionaire and the Airport Authority, provided, however, the Concession Fees for any such option years shall not be lower than the Concession Fees in the last year of the then current contract term.

B.
The Concession Fees shall be payable on or before the 1st of each calendar month commencing the month following the Date of Beneficial Occupancy, without demand or invoice.   The first payment due on the Date of Beneficial Occupancy shall be paid in an equal to one twelfth (1/12) of the MCF due for that year, as specified in Section 5.1 A above. The MCF for the first and last calendar months, or portions thereof when the Date of Beneficial Occupancy or Termination Date are not on the first day of the month,  will be prorated on a daily basis based upon a 365 day year (or 366 in case of leap year). 

C.
At the end of  each calendar month, the Concessionaire must calculate the amount of the percentage of monthly Gross Sales and compare that amount to the (1/12) of the MCF in order to determine the actual dollar amount of Concession Fees owed to the Airport Authority for that calendar month as described in 5.1 A above.  

D.
If the 1/12 of the annual MCF paid by the Concessionaire on the first of any month, is less than the percentage of monthly Gross Sales for that month, as specified in 5.1 A above, then the Concessionaire will pay the difference by the 10th calendar day of the following month.  In addition, the Concessionaire shall provide a copy of such calculation to the Airport Authority on the Monthly Operating Statement which is also required to be submitted by the 10th day of the month pursuant to Section 5.9 D herein.  

E.
The MCF for year 2 through the end of the Agreement shall be equal to the greater of the previous year’s MCF or eighty-five (85%) of the previous full year’s Concession Fees due and payable by the Concessionaire.  For the purpose of calculating the MCF for year 2 through the end of the Agreement, the MCF will be calculated based upon the prior full twelve (12) calendar months of operations.  If the Date of Beneficial Occupancy was in the middle of a calendar month that month will be ignored for purposes of this calculation.

F.
In order to determine the new MCF for any year as soon as possible, the Concessionaire will prepare an analysis (“MCF Report”) showing the calculation of the new MCF pursuant to the terms in Section 5.1D and submit the MCF Report to the Airport Authority within twenty (20) days after the end of twelve (12) full calendar months of operation (and each twelve (12) month calendar period thereafter). This report is required even if there is no change in the MCF.  The new MCF shall be subject to the review and approval of the Airport Authority and shall not be deemed final until such approval.  If at any time the MCF is determined in the sole discretion of the Airport Authority, to have been miscalculated, then the MCF will be re-calculated and the adjusted correct MCF shall apply retroactive to the date of the initial miscalculation.

5.2
MARKETING FUND FEE
As further consideration for the rights and privileges granted by the Airport Authority to Concessionaire under this Agreement, and in addition to any other fees required hereunder, Concessionaire hereby agrees to pay to the Airport Authority, on a monthly basis, an amount equal to one-quarter of one percent (0.25%) of Concessionaire’s Gross Sales which will be used for a marketing fund (the “Marketing Fund Fee”), which the Airport Authority or its authorized agent will use for advertising, publicity, and/or other promotional materials and activities to market concessions and other services offered in the McNamara Terminal at the Airport.  In addition, the Marketing Fund Fee may be used to defray the costs of administration of the marketing fund.

5.3
DELIVERY/DISTRIBUTION FEE


If requested by the Airport Authority, Concessionaire agrees to pay to the Airport Authority the fees established by the Airport Authority for distribution and delivery services provided to Concessionaire.  Such fees will be charged by the Airport Authority in a non-discriminatory manner, and will be due and payable to the Airport Authority or the Concessionaire of the McNamara Terminal on a monthly basis by the 30th day of each month.

5.4
SECURITY DEPOSIT
Concessionaire must deliver to the Airport Authority, by or before the commencement of construction of the food and beverage Concession Premises, an irrevocable and unconditional Letter of Credit in the form attached hereto as Exhibit D, issued by a bank approved by the Airport Authority, in the amount of ______________ Dollars ($__________), which is equal to one-quarter (1/4) of Concessionaire’s MCF for the first year of the term of this Agreement.  In lieu of said Letter of Credit, Concessionaire may deposit with the Airport Authority a like amount in cash.  The Airport Authority will retain the security deposit as security for payment of Concession Fees and Concessionaire’s other obligations hereunder, including, but not limited to, any amounts Concessionaire may owe to the Airport Authority under Sections 2.2, 2.9 and 3.3.A hereof.  Concessionaire’s security deposit will be forfeited, in whole or in part, and used by the Airport Authority to off-set fees owed the Airport Authority in the event of Concessionaire’s failure to pay any fees due and payable under this Agreement.  Under such circumstances, Concessionaire must restore its security deposit to the required amount within ten (10) calendar days after the date such deposit falls below the required amount.  The Airport Authority will not reimburse the Concessionaire for the cost of furnishing the security required by this Section.  The security deposit required by Concessionaire in accordance with this Section must be kept in full force and effect for the entire term of this Agreement, including through the period to obtain any and all final Agreement audit activities, for the total required amount.

5.5
INITIAL CAPITAL INVESTMENT
In addition to the Concession Fee and other fees described above, Concessionaire must invest, prior to opening the Concession for business, a minimum sum of _______________________________  Dollars ($___________) to o develop, build-out and otherwise prepare the Concession Premises for business.  If Concessionaire does not spend at least ______________ Dollars ($_____________), in developing and preparing the Concession Premises for business, then Concessionaire will pay directly to the Airport Authority, the difference between _______________________  Dollars ($___________) and the actual amount Concessionaire spends to develop and otherwise prepare the Concession Premises for operation, which money will be deposited in and used as part of the Marketing Fund.  Within thirty (30) calendar days after completion of the build-out of the Concession Premises, Concessionaire must submit to the Airport Authority an itemization of all costs for the build-out.

5.6     PAYMENT OF FEES
All sums payable to the Airport Authority hereunder must be made payable to the “Wayne County Airport Authority” and submitted at:



Wayne County Airport Authority


      
Detroit Metropolitan Wayne County Airport



L. C. Smith Terminal, Mezzanine Level



Detroit, Michigan 48242


                                 Attention: Airport Finance

or at such other place as the Chief Executive Officer or his authorized representative may hereafter designate by notice in writing to Concessionaire.  All sums must be made in legal tender of the United States.  Any check given by Concessionaire to the Airport Authority will be received by the Airport Authority subject to collection, and Concessionaire agrees to pay any charges, fees or costs incurred by the Airport Authority for such collection, including reasonable attorneys’ fees.
5.7
LATE PAYMENT CHARGE
If Concessionaire fails to pay any fee or charge required hereunder when the same is due and payable to the Airport Authority, Concessionaire must pay, in addition to the full amount due, a late payment charge equal to one and one half percent (1.5%) of the amount due for each month, or part thereof, that such sums have not been paid.

5.8
REDUCTION IN FEES AND OTHER CHARGES


If the enplaned passengers using the gates at the McNamara Terminal for any year after 2009 decreases by twenty percent (20%) or more below the level of enplaned passengers for year 2009, then the minimum annual guarantee that Concessionaire is required to pay will be reduced proportionately to the reduction in the number of enplaned passengers for that specific year.

5.9
CONCESSIONAIRE’S RECORDS AND REPORTS; AIRPORT AUTHORITY’S RIGHT TO AUDIT

A.
Books and Records Concessionaire Must Maintain.  Concessionaire must maintain such books and records of Concessionaire’s operation of the Concession that would customarily be examined by an independent certified public accountant in accordance with generally accepted accounting principals, and the Airport Authority’s accounting and audit procedures and methods, including a General Ledger.  Such books and records must include, in a form consistent with good accounting practice, a record of all of the Concession’s Gross Sales and operating expenses in connection with its operations at the Airport, and must include itemized records of all Gross Sales made and operating expenses incurred by Concessionaire from its operations at the Airport.  Concessionaire’s required books and records must also include internal accounting and auditing records, work papers, procedures and methods of collection.  Books and records Concessionaire must maintain include, but are not limited to, a General Ledger, journals, revenue control reports, payroll and Maintenance records, books of accounts, invoices and expense details, tax records and any other records used by Concessionaire in connection with its operations at the Airport, and must reflect Concessionaire’s entire operations at the Airport.

B.
Location of Concessionaire’s Books and Records.  The Concessionaire must keep the books and records it is required to maintain at its Airport office. Such books and records must be kept segregated from Concessionaire’s books and records relating to operations other than those governed by this Agreement.  If Concessionaire maintains records outside the Airport office, all travel costs associated with the Airport Authority’s review of such records will be paid by the Concessionaire.

C.
Records Retention.  Concessionaire must maintain all required books and records, including, but not limited to its General Ledger, for at least five (5) years following the termination of this Agreement.  Prior to destroying any required records after expiration of the 5-year retention period, Concessionaire must give the Airport Authority at least thirty (30) calendar days advance written notice.  Such notice must be sent to the following address:




Wayne County Airport Authority




Detroit Metropolitan Wayne County Airport




L.C. Smith Terminal - Mezzanine Level




Detroit, Michigan  48242




Attention:  Airport Finance

D.
Monthly Operating Statement.  Concessionaire must submit to the Airport Authority, on or before the fifteenth (15th) day of each month during the term of this Agreement, a duly certified monthly operating statement, on forms prescribed by the Airport Authority, showing all Gross Sales of the Concession during the prior month of operation, including all credit transactions.  The certification must be made by an official of the firm who is responsible for Concessionaire’s financial records.

E.
Monthly ACDBE Progress Report.  Concessionaire must submit to the Airport Authority, on or before the fifteenth (15th) day of each month during the term of this Agreement, a duly certified monthly ACDBE progress report, on forms prescribed by the Airport Authority, showing all ACDBE participation of the Concession during the prior month of operation.  The certification must be made by an official of the firm who is responsible for Concessionaire’s financial records.  ACDBE Progress Reports must be submitted to:

                                 Wayne County Airport Authority




Detroit Metropolitan Wayne County Airport




L.C. Smith Terminal - Mezzanine Level




Detroit, Michigan  48242




Attention:  Business Diversity Manager

F.
Annual Statement.  Within ninety (90) calendar days after the end of each calendar year of operation during the term of this Agreement and at the time of any cancellation, Concessionaire, at its sole expense, must submit to the Airport Authority an audited annual statement of the total Gross Sales  derived from the Concession operations during the preceding calendar year, which is prepared by an independent Certified Public Accountant.

G.
Periodic Statements.  The Airport Authority may require Concessionaire to submit to the Airport Authority, upon thirty (30) calendar days written notice therefore, other periodic profit and loss statements.  Such additional periodic statements need not be prepared by an independent certified public accountant.  Profit and loss statements will be used only for the Airport Authority’s internal audit purposes.

H.
Airport Authority’s Right to Access and Audit Concessionaire’s Books and Records.  The Airport Authority, at its option, may audit the books and records of Concessionaire’s Airport operations.  Upon ten (10) calendar days written notice from the Airport Authority and at all times during the term of this Agreement, and for three (3) years after the termination hereof, Concessionaire agrees to provide the Airport Authority or its duly-authorized representative, at any time between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday, inclusive, free, unrestricted and unlimited access to all of Concessionaire’s, and where applicable, its parent’s and subsidiaries’ records and books pertaining to Concessionaire's Airport operations for auditing purposes. 

Concessionaire agrees to provide adequate and appropriate work space to the Airport Authority’s representatives with free access to appropriate office equipment.  In those situations where Concessionaire’s records have been generated from computerized data (whether mainframe, minicomputer, or PC-based computer systems), Concessionaire agrees to provide the Airport Authority’s representatives with extracts of data files in a computer readable format on data disks or suitable alternative computer data exchange formats at no additional costs.

Concessionaire also agrees to allow the Airport Authority’s representatives to interview all of Concessionaire’s current employees, and not impede the Airport Authority from interviewing Concessionaire's former employees, to discuss matters pertinent to Concessionaire’s operations under this Agreement.  Concessionaire agrees to include these provisions granting the Airport Authority access to business records in Concessionaire’s contracts with subcontractors relating to Concessionaire’s Airport operations.  Concessionaire also agrees to allow the Airport Authority direct access to Concessionaire’s subcontractors and service providers and will allow these companies to correspond with the Airport Authority directly.  If delays or additional costs are incurred in connection with such audit, which are caused by Concessionaire, Concessionaire will be solely responsible for such additional costs.

If an audit inspection, in accordance with this Section, reveals unreported or unpaid sales, of any nature, by the Concessionaire to the Airport Authority of more than five percent (5%) of total Gross Sales for any monthly period, then Concessionaire must, upon written notice from the Airport Authority, pay such additional sums, lost interest income, and the costs of the audit.  For unreported sales that are less than five percent (5%) of Concessionaire’s Gross Sales, Concessionaire must pay such additional sums and any lost interest income.  Any adjustments and/or payments that Concessionaire must pay as a result of any such audit inspection of Concessionaire’s records must be paid within thirty (30) calendar days after presentation of the Airport Authority’s audit findings to Concessionaire.

Termination of this Agreement for any reason by either party does not relieve Concessionaire of the reporting obligations of this Section 5.9.

ARTICLE VI

INDEMNIFICATION AND INSURANCE
6.1
INDEMNIFICATION BY CONCESSIONAIRE
Concessionaire will indemnify, hold harmless, and upon the Airport Authority’s request, defend the Airport Authority, its Chief Executive Officer, Airport Authority board members, officers, employees, agents, and representatives from and against all lawsuits, claims, liability, damages, losses, costs, expenses, and judgments of any nature whatsoever including, but not limited to, those for personal injuries, including death, or property damage, including theft or loss, arising or alleged to arise, either directly or indirectly, (a) out of or in connection with the Concessionaire’s operations under this Agreement; or (b) out of or in connection with the acts or omissions of Concessionaire, its officers, employees, agents, representatives, contractors, guests, or other invitees where such acts or omissions occur at the Airport, whether at the Concession Premises or elsewhere at the Airport.  

6.2
INSURANCE
A.
Types and Amounts.  Concessionaire, at its own expense and in its own name, and in the names of the Airport Authority and the County of Wayne, as additional insureds, as their respective interests may appear, must provide and keep in force during the term of this Agreement the following policies of insurance, which must be approved by the Airport Authority, and written by a company or companies that are licensed to conduct business in the State of Michigan:

1)
Commercial General Liability Insurance, which includes coverage for premises and operations, products and completed operations, and a contractual liability endorsement covering the obligations assumed by Concessionaire to indemnify the Airport Authority under the terms of this Agreement or, in lieu of a contractual liability endorsement, a policy from which any contractual exclusion has been deleted.  Said policy must provide liability insurance for bodily injury, personal injury and property damage with a combined single limit of not less than One Million Dollars ($1,000,000.00) for each occurrence; and

2)
Automobile Liability Insurance, in accordance with the laws of the State of Michigan, which includes coverage for residual liability for bodily injury and property damage with a combined single limit of not less than One Million Dollars ($1,000,000.00) for each occurrence; and 

3)
All Risk Hazard Insurance, including fire and theft coverage, written at replacement cost value and with replacement cost endorsement, covering all of Concessionaire’s personal property in the McNamara Terminal at the Airport, including without limitation, inventory, equipment, furnishings and other property that may be removable by Concessionaire under the provisions of this Agreement, and which is primary and non-contributory, and does not contain a deductible greater than Ten Thousand Dollars ($10,000.00); and

4)
Worker’s Compensation Insurance coverage as required by the laws of the State of Michigan, or participation in any self-insured worker’s disability compensation program approved by the State of Michigan, and Employer’s Liability Insurance with all limits in an amount of not less than Five Hundred Thousand Dollars ($500,000.00).

Unless otherwise noted, none of the insurance Concessionaire is required to maintain under the terms hereof shall contain any deductible provisions.

B.
Cancellation Notice.  Each policy required hereunder must provide for at least thirty (30) days unconditional advance written notice to the Airport Authority prior to any cancellation, termination, or material modification of the policy or any part thereof.

C.
Proof of Insurance.  At the time this Agreement is returned to the Airport Authority for execution, and by the expiration date of any expiring policies, Concessionaire must deliver to the Airport Authority’s Division of Contract Compliance, either a certified copy of each insurance policy required hereunder, or a certificate of insurance as evidence of compliance with this section; provided, however, that Concessionaire will, within thirty (30) calendar days following the written request from the Airport Authority, replace any insurance certificate with a certified copy of each insurance policy.  If at any time, any of the policies become unsatisfactory to the Airport Authority as to form or substance, or if the companies issuing such policies become unsatisfactory to the Airport Authority, Concessionaire will promptly obtain new and satisfactory policies in replacement.

D.
Compliance is Continuing Obligation.  Compliance with this Section 6.2 is a continuing condition of Concessionaire’s enjoyment of the rights and privileges granted under this Agreement.  In the event Concessionaire fails to maintain and keep in force insurance as hereinabove required, Concessionaire will forthwith cease all operations from and at the Concession Premises until such failure is completely remedied.

6.3
WAIVER OF SUBROGATION
Concessionaire will waive any rights of subrogation for personal injury or property damage against the Airport Authority, its employees and agents arising from this Agreement.  In the event of any payment by any insurer of Concessionaire, such insurer will not be subrogated to any of Concessionaire’s rights of recovery therefor against the Airport Authority, its employees and agents.  Concessionaire will not execute, nor deliver any instruments or other documents, nor take any other action to secure any such rights for Concessionaire’s insurer(s) against the Airport Authority, its employees and agents.

In addition, Concessionaire waives any rights of recovery it may have against the Airport Authority, its employees and agents for insured losses occurring to any property insured by Concessionaire in accordance with this Agreement.

ARTICLE VII

TERMINATION FOR DEFAULT

7.1
TERMINATION BY AIRPORT AUTHORITY
The Airport Authority has the right to cancel this Agreement, without penalty, after the occurrence of any one or more of the following events, each of which shall be deemed an event of default hereunder:

A.
Concessionaire fails to perform or comply with any term, condition, or covenant of this Agreement that Concessionaire is required to perform or comply with, and fails to remedy such breach within ten (10) calendar days after written notice of such breach is mailed to Concessionaire by the Airport Authority, and the Airport Authority has sent a seven (7) calendar days written notice of termination to Concessionaire; or

B.
Concessionaire becomes bankrupt or insolvent, or files any debtor proceedings, or takes or has taken against it, in any court of competent jurisdiction pursuant to the Bankruptcy Reform Act (“Bankruptcy Code”), as amended, or any other federal or state statute, a petition in bankruptcy or insolvency or for reorganization or for appointment of a receiver or trustee of all or a portion of Concessionaire’s property, and any such bankruptcy or other proceeding remains unvacated or unstayed for at least thirty (30) calendar days; or

C.
Concessionaire makes a transfer in fraud of creditors, or makes an assignment for the benefit of creditors; or

D.
Concessionaire abandons or discontinues all or part of its operations hereunder, for more than twenty-four (24) hours, without the Airport Authority’s consent, and the Airport Authority has sent three (3) calendar days notice of cancellation.

7.2
TERMINATION BY CONCESSIONAIRE
Concessionaire has the right to cancel this Agreement upon ninety (90) calendar days advance written notice to the Airport Authority, to be served as hereinafter provided, upon or after the happening of any one of the following events:

A.
Default by the Airport Authority in the performance of any covenant or agreement herein required to be performed by it and the failure of the Airport Authority to remedy such default for a period of thirty (30) calendar days after receipt from the Concessionaire of written notice to remedy the same; provided, however, that any such notice of cancellation, as provided above, will be of no force or effect if the Airport Authority has remedied the default prior to receipt of the Concessionaire’s notice of cancellation; or

B.
Issuance by a court of competent jurisdiction of an injunction that substantially restricts the use of the Airport for airport purposes, and such injunction continues for at least ninety (90) calendar days.

ARTICLE VIII

MISCELLANEOUS PROVISIONS
8.1
TAXES
Concessionaire must pay all taxes lawfully assessed against its interest in the Concession Premises, any improvements located therein, and the conduct of its operations at the Airport.  Concessionaire will not be in default of its obligations under this Section for failure to pay such taxes pending any legal proceeding instituted to determine the validity of such taxes.
8.2
VENDING MACHINES
Concessionaire may not install or operate any vending machines in the Concession Premises or elsewhere at the Airport.  The Airport Authority reserves the right to control vending machines within the McNamara Terminal.

8.3
ASSIGNMENT, TRANSFER, SUBCONTRACTS, SUBLEASE OR SUBCONTRACTING BY CONCESSIONAIRE

A.
Following the award of this Concession to the Concessionaire and its  subcontractor(s) listed in the Concessionaire’s Proposal, the Concessionaire shall not (i) sublet the Concession Premises or any part thereof, or (ii) permit any transfer, assignment, pledge, or encumbrance of any sublease, or (iii) transfer, assign, pledge, or otherwise encumber this Agreement or any rights or obligations hereunder, or (iv) allow same to be assigned by operation of law or otherwise (any such action being called an "assignment") without the prior written consent of the CEO, which consent may be conditioned upon such additional terms and conditions as may be imposed in the reasonable discretion of the Authority. 

B
Concessionaire's request for consent to an assignment shall include copies of all documentation pertaining to the assignment.  In addition, Concessionaire shall provide the Authority with such additional information and documentation as may be reasonably requested. The factors upon which the Authority’s decision on whether to grant such consent may be based may include, but not be limited to (1) an assessment of whether the proposed assignee meets standards of creditworthiness; (2) whether the Premises will be used only for the purposes described in this Agreement; and (3) an assessment of the ability of the proposed assignee to perform the obligations under this Agreement. 

C.
In the event of any assignment, Concessionaire shall not be released from any liability hereunder and the assignee shall be required to execute a written assumption agreement, agreeing to assume all obligations and liabilities under this Agreement and to abide by all of the terms and provisions of this Agreement, which assumption agreement must be acceptable to the Authority in all respects.  In the event that Concessionaire shall seek the Authority's consent to an assignment to an affiliate of Concessionaire, then as a condition of such assignment, Concessionaire (or those Persons or entities that have majority ownership of Concessionaire, directly or indirectly) may be required to execute an irrevocable guaranty of payment and performance of this Agreement, which shall be in form and substance satisfactory to the Authority. 

D.
In no case will an assignment be permitted if a default shall have occurred hereunder and remain uncured.  

E.
An "assignment" shall include any transfer of this Agreement by merger, consolidation or liquidation or by operation of law, or if Concessionaire or any sublessee or subcontractor is a corporation, any change in control of or ownership of or power to vote a majority of the outstanding voting stock of Concessionaire, or any sublessee or subcontractor or of any parent corporation of Concessionaire or any sublessee or subcontractor from the owners of such stock or those controlling the power to vote such stock on the dated date of this Agreement (whether occurring as a result of a single transaction or as a result of a series of transactions), or if Concessionaire or any sublessee is a limited or a general partnership or joint venture, any transfer of an interest in the partnership or joint venture (or a transfer of an interest in a corporate general partner or corporate joint venturer) which results in a change in control (either directly or indirectly) of such partnership or joint venture from those controlling such partnership or joint venture on the dated date of this Agreement (whether occurring as a result of a single transaction or as a result of a series of transactions).  Notwithstanding the foregoing, a transfer of stock  among current stockholders or among current stockholders and their immediate families, any transfer of stock resulting from the death of a stockholder, a transfer of partnership or joint venture interests among existing partners or among existing partners or joint venturers and their immediate families, or any transfer of such an interest resulting from the death of a partner or joint venturer, shall not be deemed an assignment for purposes of this section.  Notwithstanding the foregoing, the provisions of this Section E shall not apply to any public trades of registered stock of a Concessionaire or sublessor that occurs on a national stock exchange.

F.
In the event any action specified hereunder shall be taken without the prior written consent of the Authority, then any such assignment or other action shall be null and void and of no force or effect and in addition to all other available remedies, the Authority shall be entitled to immediately terminate this Agreement.  Any written consent required hereunder shall not be effective unless evidenced by a written document signed by the authorized representative of the Authority.

G.
Concessionaire acknowledges and agrees that each subcontractor of Concessionaire is subject and subordinate to all of the terms and provisions of this Agreement, including but not limited to the requirement that each such subcontractor s must comply with all federal, state, and local laws, ordinances, rules, regulations and orders that now or at any time during the term of this Agreement are applicable to the operations of such subcontractors at the Premises.  Notwithstanding any subcontract of the Premises to which the Authority has consented, Concessionaire shall remain responsible for insuring that each and every term and provision of this Agreement is abided by and complied with and, in that regard, any failure by any subcontractors to abide by and/or comply with any term or provisions of this Agreement shall be deemed a default hereunder, entitling the Authority to any and all remedies available hereunder.  Each subcontract to which the Authority has consented shall be subordinate in all respects to all terms and provisions of this Agreement, all federal, state and local  laws, ordinances, rules, regulations, orders and grant assurances and upon any termination of this Agreement, all subcontracts related to the Premises shall terminate.  

H.
If, Concessionaire assigns, sells, conveys, transfers, pledges or sublets without the prior written consent of the Authority, in violation of this Section 8.3 or if the Premises are occupied by anybody other than Concessionaire, the Authority may collect Concession Fees from any assigns, subcontractors, sublessor or anyone who claims a right to this Agreement or Letting or who occupies the Premises, and the Authority shall apply the net amount collected to the rental herein reserved; but no such collection shall be deemed a waiver by the Authority of the provisions of this Section 8.3 or any acceptance by the Authority of any such assignee or sublessor.

8.4
SUSPENSION OF AGREEMENT
If, for any reason, all scheduled passenger flight operations at the Airport are entirely suspended for more than thirty (30) calendar days, then Concessionaire’s obligations to perform the terms, covenants, and conditions of this Agreement will be similarly suspended and will remain suspended until scheduled passenger flight operations resume at the Airport.

8.5
INSPECTIONS BY THE AIRPORT AUTHORITY
Following the initial build out of Concession Premises, the Airport Authority will inspect the construction of any addition to or alteration of the Concession Premises, and Concessionaire will reimburse the Airport Authority for the reasonable costs thereof. 

In addition, the Airport Authority will periodically inspect the Concession Premises and all Concession equipment and furnishings to determine that such are being properly operated and maintained in a neat and orderly condition.  Concessionaire will make any improvements in cleaning or Maintenance method including, but not limited to,  painting of the Concession Premises, if required by the Airport Authority.  Concessionaire’s facilities are subject to general monitoring by the Airport Authority to assure a continuing quality that is commensurate with continuing Airport Maintenance and safety standards.  Concessionaire will not use any cleaning materials that have a harmful or corrosive effect on any part of the premises.

As a State of Michigan regulatory requirement, all utility meters must be calibrated and tested every three years which will be performed by the contractor engaged by the Airport Authority, at no cost to the Concessionaire.

8.6
AIRPORT AUTHORITY’S RIGHT TO REPAIR
Notwithstanding any provisions of this Agreement to the contrary, the Airport Authority has the absolute right to make any repairs, alterations, or additions to any building on, or to the Airport as a whole or any part thereof, including the Concession Premises, free from any and all liability to Concessionaire caused during the performance of such repairs, alterations, or additions that do not physically impact the Concession Premises.

8.7
WAIVER OF DEFAULT
No waiver by the parties hereto of any default or breach of any term, condition, or covenant of this Agreement will be deemed to be a waiver of any subsequent default or breach of the same or of any other term, condition, or covenant contained herein.
8.8
AIRPORT AUTHORITY’S RIGHT TO CURE
The Airport Authority may, but is not obligated to, pay any sums or expenses or incur any obligation by reason of Concessionaire’s failure, neglect, or refusal to perform or fulfill any one or more of the conditions or covenants of this Agreement.  In such event, Concessionaire will promptly pay to the Airport Authority the sum or sums so paid by the Airport Authority or the expense so incurred, within ten (10) calendar days after Concessionaire's receipt from the Airport Authority of an invoice for such sum(s).

8.9
PRIMARY LIEN OF AIRPORT AUTHORITY
The Airport Authority has at all times a valid first contractual lien for all Concession Fees and other sums of money becoming due hereunder from the Concessionaire, upon all of Concessionaire’s equipment and other personal property located on Airport premises.  Concessionaire agrees that such property will not otherwise be encumbered or removed from the Airport premises without the consent of the Airport Authority.  Concessionaire further agrees that upon Concessionaire’s default in the payment of any amount due hereunder, the Airport Authority may, in addition to any other remedies provided herein or by law, fully exercise its lien in Concessionaire’s equipment and other personal property located on Airport premises including, but not limited to, taking possession and disposing of such property in any manner sanctioned in the Michigan Uniform Commercial Code, without resort to legal process.

8.10
RELATIONSHIP OF PARTIES
Notwithstanding the provisions contained herein requiring Concessionaire to pay to the Airport Authority sums based upon a percentage of Gross Sales as herein provided, it is expressly understood and agreed that the Airport Authority is not a partner, associate, or joint venturer of the Concessionaire in the conduct of the Concession, but the Concessionaire is and will remain at all times an independent contractor of the Airport Authority, without the rights or authority to impose tort or contractual liability upon the Airport Authority.

8.11
COMPLIANCE WITH LAWS, RULES AND REGULATIONS
The Concessionaire and any subcontractors must comply with any and all rules and regulations adopted by the Airport Authority with respect to use of the Airport, as well as all applicable federal and state laws and regulations.  In connection with the Concession operation, the Concessionaire must, at its own expense, obtain any and all lawfully required governmental licenses and permits, and will pay all assessed service charges necessary for such use.

Pursuant to the Airport Authority’s authority under the Michigan Aeronautics Code to lease premises and to regulate activities at the Airport, the terms and conditions of this Agreement and the Airport Rules and Regulations shall take precedence over, and shall govern the parties hereto to the exclusion of, any local governmental law or ordinance in conflict therewith.

8.12
GOVERNMENTAL REQUIREMENTS
A.
Non-Discrimination Covenant Pursuant to Requirements of the Department of Transportation.  The Concessionaire for itself, its personal representatives, successors in interest, and assigns, as a part of the consideration hereof, hereby covenants and agrees that: (1)  no person on the grounds of race, color, or national origin will be excluded from participation in, denied the benefits of, or will otherwise be subjected to discrimination in the Concession Premises; (2) in the construction of any improvements on, over, or under such land and the furnishing of services thereon, no person on the grounds of race, color, or national origin will be excluded from participation in, denied the benefits of, or will otherwise be subjected to discrimination; and (3) that the Concessionaire will use the Concession Premises in compliance with all other requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Department of Transportation, Subtitle A, Office of the Secretary, Part 21, Nondiscrimination in Federally-assisted Programs of the Department of Transportation - Effectuation of Title VI of the Civil Rights Act of 1964, and as said Regulations may be amended.

In the event of breach of any of the above nondiscrimination covenants, the Airport Authority has the right to terminate this Agreement and to re-enter and repossess the Concession Premises, and hold the same as if this Agreement had never been made or issued.

B.
Affirmative Action Assurance Requirements of the Federal Aviation Administration.  The Concessionaire assures that it will undertake an affirmative action program as required by 14 CFR Part 152, Subpart E, to insure that no person shall on the grounds of race, creed, color, national origin, or sex be excluded from participating in any employment activities covered in 14 CFR Part 152, Subpart E.  The Concessionaire also assures that no person shall be excluded on these grounds from participating in or receiving the services or benefits of any program or activity covered by in 14 CFR Part 152, Subpart E.  The Concessionaire assures that it will require that its covered suborganizations provide assurances to the Concessionaire that they similarly will undertake affirmative action programs and that they will require assurances from their suborganizations, as required by 14 CFR Part 152, Subpart E, to the same effect.

C.
Additional Federal Requirements.

1)
Concessionaire assures that it will comply with pertinent statutes, executive orders and such rules as are promulgated to assure that no person shall, on the grounds of race, creed, color, national origin, sex, age, or handicap be excluded from participating in any activity conducted with or benefitting from federal assistance.  This provision obligates Concessionaire or its transferee for the period during which federal assistance is extended to the airport program, except where federal assistance is to provide, or is in the form of personal property or real property or interest therein or structures or improvements thereon.  In these cases, the provision obligates the party or any transferee for the longer of the following periods: (a) the period during which the property is used by the sponsor or any transferee for a purpose for which federal assistance is extended, or for another purpose involving the provision of similar services or benefits; or (b) the period during which the airport sponsor or any transferee retains ownership or possession of the property.  This provision binds the Concessionaire through the completion of this Agreement.


2)
This Agreement is subject to the requirements of the U.S. Department of Transportation’s regulations, 49 CFR Part 23, Subpart F, and any amendment thereto.  The Concessionaire agrees that it will not discriminate against any business owner because of the owner’s race, color, national origin, or sex in connection with the award or performance of any concession agreement covered by 49 CFR Part 23, Subpart F, and any amendment thereto.

The Concessionaire agrees to include the above statements in any subsequent concession agreement or contract covered by 49 CFR part 23, that it enters and cause those businesses to similarly include the statements in further agreements.

D.
Airport Concessions Disadvantaged Business Enterprises.


1)
Policy: It is the obligation of the Department of Transportation that ACDBEs as defined in 49 CFR Part 23, and any amendments thereto, shall have the maximum opportunity to participate in the performance of contracts financed in whole or in part with Federal funds under this Agreement.  Consequently, the ACDBE requirements of 49 CFR Part 23, and any amendments thereto, apply to this Agreement.


2)
ACDBE Obligation: The Concessionaire agrees to ensure that ACDBEs as defined in 49 CFR Part 23, and any amendments thereto, have the maximum opportunity to participate in the performance of contracts financed in whole or in part with Federal funds provided under this Agreement.  In this regard all recipients or contractors shall take all necessary and reasonable steps in accordance with 49 CFR Part 23, and any amendments thereto, to ensure that disadvantaged business enterprises have the maximum opportunity to compete for and perform contracts.  Recipients and their contractors shall not discriminate on the basis of race, color, national origin, or sex in the award and performance of DOT-assisted contracts.

E.
State Employment Non-Discrimination Requirements.  In accordance with Michigan 1976 PA 453 and 1976 PA 220, the parties hereto covenant not to discriminate against an employee or applicant for employment with respect to hire, tenure, terms, conditions, or privileges of employment, or a matter directly or indirectly related to employment because of race, color, religion, national origin, age, sex, height, weight, marital status, or a disability that is unrelated to the individual’s ability to perform the duties of a particular job or position and to require a similar covenant on the part of any subcontractor employed in the performance of this Agreement.  Breach of this covenant may be regarded as a material breach of this Agreement.

F.
Airport Authority Non-Discrimination Requirements.  

1)
The Concessionaire or any subcontractors must not:

a.
Refuse to recruit, hire, employ, or promote, or must not bar or discharge from employment an individual, or discriminate against an individual in compensation, terms, conditions or privileges of employment because of religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex or sexual orientation, of any individual.

b.
Limit, segregate, or classify an employee or applicant for employment in a way that deprives or tends to deprive any individual of employment opportunities or otherwise adversely affects the employment status of an employee because of religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex or sexual orientation.

c.
Print or publish or cause to be printed or published a notice, application, or advertisement relating to employment by the Contractor indicating a preference, limitation, specification, or discrimination based upon religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex, or sexual orientation.

d.
Make or use a written or oral inquiry or form of application that elicits or attempts to elicit information concerning the religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex, or sexual orientation of prospective employees.  

e.
Make or keep a record of information described in subparagraph (d) above, or disclose that information.

f.
Make or use a written or oral inquiry or form of application that expresses a preference, limitation or specification based on religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex, or sexual orientation.

g.
Discriminate against any employee or applicant for employment, training, education, or apprenticeship connected directly or indirectly with this Agreement with respect to hire, promotion, job assignment, tenure, terms, conditions or privileges of employment because of religion, race, color, creed, national origin, age, height, weight, marital status, handicap, sex, or sexual orientation.  This Section does not apply if it is determined by the Airport Authority that the requirements are bona fide occupational qualifications reasonably necessary to perform the duties required for employment.  The burden of proof that the occupational qualifications are bona fide is upon the Concessionaire.

2)
Concessionaire must notify any subcontractors of the obligations relative to nondiscrimination under this Agreement.  The Concessionaire must include the provisions of this Sub-Section 8.13F in any subcontract, as well as provide the Airport Authority a copy of any subcontract agreement. 

3) 
Concessionaire and its subcontractors must not discriminate against any minority business enterprises (MBEs) or women business enterprises (WBEs), in selecting and retaining subcontractors to perform work under this Agreement.

4)
Breach of these covenants may be regarded as a material breach of this Agreement.  

5)
If the Concessionaire does not comply with the non-discrimination provisions of this Agreement, the Airport Authority may impose sanctions as it determines to be appropriate, including but not limited to cancellation, termination or suspension of this Agreement, in whole or in part.

G.
Airport Authority Airport Concessions Disadvantaged Business Enterprises (ACDBE).  Failure of a certified ACDBE to maintain its ACDBE certification shall constitute a default and breach of this Agreement, and after notification by the Airport Authority, may result in the termination of any agreement or contract with such defaulting contractor, Concessionaire or sub-contractor or such other remedy as the Airport Authority deems appropriate.

H.
Airport Authority Ethics Ordinance. The Concessionaire must comply with the Wayne County Airport Authority Ethics Ordinance, as applicable.  

8.13
FEDERAL GOVERNMENT AGREEMENTS
This Agreement is subordinate to the provisions of any existing or future agreements between the Airport Authority and the United States of America relative to the operation and maintenance of the Airport, the execution of which has been or may be required as a condition precedent to the expenditure of federal funds for the development of the Airport.

8.14
NATIONAL EMERGENCY
All provisions of this Agreement are subordinate to the right of the United States of America to lease or otherwise assume control of the Airport, or any part thereof, during time of war or national emergency for military or naval use, and any provisions of this Agreement inconsistent with the provisions of any such agreement with the United States of America will be suspended thereby, throughout the term of such national emergency.

8.15
AIRPORT DEVELOPMENT
The Airport Authority reserves the right to further develop and improve the Airport including, without limiting the generality hereof, its landing areas and the building in which the Concession Premises are located, regardless of the desires or views of Concessionaire in this regard and without interference or hindrance by Concessionaire and, except as provided herein, free from any liability to Concessionaire for interference with its activities or liability for loss occurring to  Concessionaire as a result of such development or improvement. 

In the event the Airport Authority needs the Concession Premise to further develop and improve the Airport or for other Airport purposes, Concessionaire must move the Concession to a new location provided by the Airport Authority.  In such event, the Airport Authority will reimburse the Concessionaire for verifiable, unamortized Fixed Improvement Costs and will pay for reasonable and mutually agreeable relocation costs incurred in moving the Concession to the new location.  In the event a new location is not reasonably available, the Airport Authority may cancel this Agreement and pay Concessionaire for reasonable, verifiable, unamortized Fixed Improvement Costs plus one (1) year’s estimated Net Profit, based on the prior twelve (12) months Gross Sales, for the affected Concession.  Payment of the amounts described in this Section will extinguish any and all claims for damages the Concessionaire may have under this Agreement relative to the Airport Authority’s actions under this Section.

8.16
NOTICES
Unless otherwise required under this Agreement, all notices, communications or statements required by this Agreement must be sent by registered or certified mail, return receipt requested, postage prepaid, to the following addresses:

To the Airport Authority:




Chief Executive Officer

Wayne County Airport Authority




Detroit Metropolitan Wayne County Airport




L. C. Smith Terminal, Mezzanine Level




Detroit, Michigan  48242

and

Director of Concessions and Quality Assurance

Wayne County Airport Authority




Detroit Metropolitan Wayne County Airport




L. C. Smith Terminal, Mezzanine Level




Detroit, Michigan  48242


To Concessionaire:



Either party may change its address for purposes of this Section by written notice similarly given.

8.17
SUCCESSORS
The terms, conditions, and covenants contained in this Agreement apply and inure to the benefit of, and are binding upon the parties hereto and their respective successors in interest and legal representatives, except as otherwise herein expressly provided.  All  rights, powers, privileges, immunities and duties of the Airport Authority under this Agreement including, but not limited to, any notices required or permitted to be delivered by the Airport Authority to the Concessionaire may, at the Airport Authority’s option, be exercised or performed by the Airport Authority’s agent or attorney, including but not limited to the Chief Executive Officer. 

8.18
GOVERNING LAW
This Agreement is deemed to have been made in, and will be construed in accordance with the laws of the State of Michigan.  The parties hereto agree that any action arising out of the terms and conditions of this Agreement will be instituted and litigated in the courts of the State of Michigan, without exception.  In accordance herewith, the parties hereto submit to the jurisdiction of the courts of the State of Michigan.
8.19
AMENDMENTS
No amendment, alteration, or change to this Agreement is binding upon the Airport Authority unless it is in writing and signed by each party hereto.

8.20
SEVERABILITY OF INVALID CONTRACTUAL TERMS
If any term, covenant, or condition of this Agreement or the application thereof to any person or circumstances is, to any extent, judicially determined to be invalid or unenforceable, the remainder of this Agreement, or the application of such term, covenant or condition to persons or circumstances other than those as to which it is held invalid or unenforceable, is not affected and is enforceable.

8.21
ARTICLE AND SECTION HEADINGS
The headings for Articles and Sections contained herein are included for convenience in reference only, and are not intended to define or limit the scope or intent of any provisions of this Agreement, nor in any way affect this Agreement.

8.22
SINGULAR/PLURAL/GENDERS


When used herein, the singular includes the plural, the plural includes the singular, and the use of any gender is applicable to all genders.

8.23
ENTIRE AGREEMENT
This Agreement consists of Articles numbered I through VIII, Sections 1.1 through 8.23 and the attached exhibits identified in Section 1.2 hereof.  This Agreement sets forth all the covenants, promises, conditions, and understandings between the Airport Authority and the Concessionaire concerning the Concession.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed on their behalf by their respective duly authorized officers, and witnessed, all as of the day and year first above written.







WAYNE COUNTY AIRPORT AUTHORITY
                          By:_________________________________









Lester W.  Robinson









Chief Executive Officer







      By:________________________________                                                                  
      Its: _____________________                                                       







      By:________________________________                                                                  
      Its: _____________________                                                       
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EXHIBIT A
Concession Premises

EXHIBIT B
BENCHMARK LOCATIONS


EXHIBIT C

FORM OF LETTER OF CREDIT

[DATE]

LETTER OF CREDIT NO.              
Wayne County Airport Authority

Detroit Metropolitan Wayne County Airport

L.C. Smith Terminal - Mezzanine Level

Detroit, MI  48242

Ladies and Gentlemen:

On behalf of _____________, a  _________ (the "Company"), we irrevocably and unconditionally authorize, pursuant to this Irrevocable Letter of Credit No.         ("Letter of Credit"), the Wayne County Airport Authority (the "Airport Authority") to draw on us up to an aggregate amount not to exceed                                            (U.S. $           .00), as reduced from time to time pursuant to the terms hereof (as so reduced from time to time, the "Stated Amount").  This Letter of Credit is furnished to the Airport Authority pursuant to Section ___ of that certain Agreement dated as of                        , 2006, between the Airport Authority and the Company (the "Agreement").

This Letter of Credit is issued for a term effective from the date hereof through the first anniversary of the date hereof (the "Stated Expiration Date"), unless sooner terminated as provided below.

Partial drawings hereunder are permitted.  The Stated Amount shall be reduced by the amount of any partial drawing.

Funds under this Letter of Credit are available to the Airport Authority upon delivery to us of either (i) a Drawing Certificate in the form of Attachment 1 hereto or (ii) in the event we have not delivered, at least thirty (30) days prior to the Stated Expiration Date, to the Airport Authority notice (in the form of Attachment 3 hereto executed by duly authorized officers of [Issuer]) of our intent to extend this Letter of Credit, a Drawing Certificate in the form of Attachment 2 attached hereto.  Each Drawing Certificate described in clauses (i) and (ii) of this paragraph must be signed by a duly Authorized Officer (as defined below) of the Airport Authority.  In the event that we deliver to the Airport Authority the notice described in clause (ii) of this paragraph, then the Stated Expiration Date will be automatically extended to the date provided in such notice with no further action required by any party.



This Letter of Credit will automatically terminate upon our close of business on the first to occur of the following dates:  (i) the Stated Expiration Date; (ii) the date we receive written notice from the Airport Authority that the Agreement has expired or has been terminated and all amounts due to the Airport Authority have been paid in full; (iii) the date on which the then Stated Amount is reduced to zero by a drawing or drawings hereunder; (iv) the date we receive written notice from the Airport Authority that the Airport Authority has accepted a letter of credit or other form of security acceptable to the Airport Authority as a substitute for this Letter of Credit; or (v) the date on which the Airport Authority surrenders this Letter of Credit for cancellation, whether pursuant to the terms of the Agreement or otherwise.


Upon payment to the Airport Authority of any amount demanded hereunder, we will be fully discharged on our obligation under this Letter of Credit with respect to such amount, and we will not thereafter be obligated to make any further payments to the Airport Authority or to any other person under this Letter of Credit with respect to such amount.


In connection with the presentation to us of any certificate by the Airport Authority, we may rely upon the authenticity of any such certificate signed by one or more persons represented to be your respective Authorized Officer(s).


Presentation of all certificates hereunder must be made in person, by first class mail (return receipt requested), or by a reputable courier service (receipt acknowledged) at our office located at                                 , Attention: Letter of Credit Department.


If a drawing is made by the Airport Authority hereunder at the above address at or prior to 10:00 a.m., Detroit time on a business day, provided that such drawings and the documents and other items presented in connection therewith conform to the terms and conditions hereof, payment will be made to the Airport Authority, or the Airport Authority’s designee, of the amount specified, in immediately available funds, not later than the close of business, Detroit time, on that same business day.  If a drawing is made by you hereunder at the above address after 10:00 a.m., Detroit time on a business day, and provided that such drawing and the documents and other items presented in connection therewith conform to the terms and conditions hereof, payment will be made to you, or your designee, of the amount specified, in immediately available funds, not later than 3:00 p.m., Detroit time, on the next succeeding business day.  If requested by the Airport Authority, payment under this Letter of Credit will be made by deposit of immediately available funds into a designated account.  If a demand for payment made by the Airport Authority hereunder does not, in any instance, conform to the terms and conditions of this Letter of Credit, we must give the Airport Authority prompt written notice that the demand for payment was not effected in accordance with the terms and conditions of this Letter of Credit, stating the reasons therefore and that we will upon your instructions hold any documents at your disposal or return the same to the Airport Authority.  Upon being notified that the demand for payment was not effected in conformity with this Letter of Credit, the Airport Authority may attempt to correct any such non-conforming demand for payment.


As used herein, (a) "business day" means any day on which we are open for the purpose of conducting a commercial banking business, and (b) "Authorized Officer" means the Chief Executive Officer of the Airport Authority or Deputy Director of Airports.

Only the Airport Authority may draw upon this Letter of Credit.  This Letter of Credit is transferable, but may not be transferred or assigned in whole or in part without the prior written consent of the Company and prior notice to the [Issuer].

This Letter of Credit sets forth in full our undertaking, and such undertaking shall not in any way be modified, amended, amplified or limited by reference to any document, instrument or agreement referred to herein, except only the certificates referred to herein; and any such reference shall not be deemed to incorporate herein by reference any document, instrument or agreement except for such certificates.  This Letter of Credit shall not be amended except by the written concurrence of the Company and the Airport Authority.


This Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits (1993 Revision) International Chamber of Commerce Publication No. 500 (the "Uniform Customs").  This Letter of Credit shall be deemed to be a contract made under the laws of the State of Michigan, including Article 5 of the Uniform Commercial Code, and shall, as to matters not governed by the Uniform Customs, be governed by and construed in accordance with the laws of the State of Michigan.







Very truly yours,







[Issuer]







By:





 






Name:





 
EXHIBIT D
Tenant Design Manual 
On File with Planning, Design and Contract department at the Airport Authority.

EXHIBIT E
SCHEDULE OF LIQUIDATED DAMAGES

The liquidated damages for various infractions are intended to reflect the adverse effects on the Authority’s operation, and inconvenience to the Concessionaire’s customers.  Payment of liquidated damages shall not relieve the Concessionaire of responsibility for damage, personal injury, or the harm caused by any of these violations.  Repeated violations may result in the Concessionaire being in default of the Agreement.
	Infraction
	1st Violation
	2nd Violation*
	3rd Violation*

	Failure to comply with any of the appearance standards as referenced  in the Agreement
	Written Warning
	$100/incident
	$250/incident

	Failure to repair and/or maintain Premises in top condition as referenced in the Agreement
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with any reporting requirements as referenced in the Agreement
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with any of the service, employee, and operational standards as referenced in the Agreement
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with the premises usage as described in the Agreement
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with Concession fees, and other charges as referenced in the Agreement
	Written Warning
	$250/incident
	$250/incident

	Failure to comply with any Sign requirements as referenced in the Agreement.
	Written Warning
	$100/incident
	$250/incident

	Failure to comply with the assignment or sublease; subordination process as referenced in the Agreement
	Written Warning
	$250/incident
	$500/incident

	Failure to comply with all insurance requirements as referenced in the Agreement.
	Written Warning
	$500/incident
	$1000/incident

	Failure to comply with airport security program and regulations as referenced in the Agreement
	Written Warning
	$500/incident
	$1000/incident

	Failure to comply with environmental containment and removal as referenced in the Agreement.
	Written Warning
	$500/incident
	$1000/incident

	Failure to comply with the guidelines for damage and/or destruction of premises as referenced in the Agreement
	Written Warning
	$250/incident 
	$500/incident


* Financial penalty is per occurrence
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