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SECTION A 
OFFEROR MILESTONES, INSTRUCTIONS AND CHECKLIST

Milestones

	Date
	Milestone

	January 20, 2009
	RFP Issued

	February 4, 2009 
	Deadline for Questions

	February 10, 2009
3:00pm CST
	Proposal Deadline

   Date

   Time

	March 2009
	Anticipated Award Date


This solicitation is being issued by the Lower Colorado River Authority (LCRA).  LCRA is a conservation and reclamation district of the State of Texas created pursuant to Article XVI, Section 59, of the Texas Constitution.  LCRA is one of the 25 largest public power utilities in the U.S.  It is renowned as a well managed and prestigious firm with which to do business.  LCRA’s growth, its status as an Authority of the State of Texas, and the growth in its service area, make it a prized customer and client.

Description of Services: Document Shredding
NOTE:  NEW OFFEROR MUST COMPLETE VENDOR REGISTRATION ON-LINE PRIOR TO SUBMITTING PROPOSAL.  Vendor Registration can be found at  http://www.lcra.org/about/bids.html.

Instructions

1.   Submission of Proposals.  PROPOSALS SHALL BE RECEIVED ON THE DATE INDICATED IN THE MILESTONES BLOCK BY 3PM CST. Proposals received after the date and time specified above shall be considered late and will not be accepted. Proposals shall be considered valid legal offers for a period of ninety (90) days after receipt by LCRA.  Proposals may be submitted by email only. Submit your proposal to ebids@lcra.org with the 4-digit RFP number and a short description of the proposal in the subject line of your email. You are solely responsible for ensuring that your complete proposal is actually received timely by LCRA at the proper destination server. LCRA takes no responsibility for proposals that are captured, blocked, filtered, quarantined or otherwise prevented from reaching the proper destination server by any LCRA anti-virus or other security software.
2.  Opening of Proposals.  Proposals will not be publicly opened. All Proposals and evaluations will be kept strictly confidential throughout the evaluation, negotiation and selection process. Only the members of the Evaluation Team and Supply Chain Services’ employees will be provided access to the Proposals and evaluation results during this period. 

3.    Contact.  Questions regarding the RFP should be emailed to the Category Manager at Michelle.Pitts@lcra.org.
The Category Manager is the sole LCRA point of contact from RFP issuance until contract award.  Do not rely on information from any other source.  Contacts with other LCRA personnel initiated by an Offeror may be grounds for disqualification of its offer at LCRA’s sole discretion.
4.  Proposal Forms.  Proposals must conform to the formatting and other requirements contained herein. Incomplete proposal forms, schedules and information sheets may be grounds for disqualification. 

5.  Requirements of Offerors Prior to Proposal Submission Date.

5a.  Review of Documents. Offerors shall read and understand the complete RFP package including those sections that shall be completed subsequently by the Offeror to whom an award is made.  
5b. Exceptions to Terms and Conditions. Exceptions to Terms and Conditions must be taken at the time the proposal is submitted. Offerors shall submit exceptions to LCRA in the cover letter accompanying the proposal with proposed alternative language. Exceptions shall not be allowed after the proposal opening date and time.  At the sole discretion of the LCRA, the amount and nature of exceptions may be grounds for disqualification.

5c.  Clarifications Regarding Scope of Work.  LCRA shall attempt to answer written inquiries concerning the RFP, but shall not be obligated to do so.  If an Offeror believes the RFP contains an error or ambiguity, then the Offeror shall make a written inquiry to LCRA explaining the issue and referencing paragraph and page number in the RFP, and asking the appropriate question.  Written inquiry must be submitted to the Category Manager by the date indicated in the milestone block.  Inquiries or questions shall be emailed to the Category Manager. A proposal  item, which, in the opinion of LCRA, is not in exact compliance with the RFP, and which has not been modified or clarified may, at LCRA’s discretion, be considered an exception to the RFP or be rejected as a non-conforming offer.
6.  LCRA Reservation of Rights.  LCRA reserves the right to reject any and all proposals, irregularities or formalities in the proposal.  LCRA shall evaluate the proposals in accordance with the RFP requirements.  LCRA may request additional written or oral information from Offerors to obtain clarifications with respect to their proposals.  LCRA may award from proposals without discussions, or may conduct discussions with one or more Offerors.  LCRA reserves the right to delay proposal opening, to evaluate alternate proposals and to make multiple and/ or split awards from this proposal. If you take issue with the contents of a solicitation, or a contract award decision as a result of this solicitation, refer to LCRA Issue Resolution Procedures posted at http://www.lcra.org/about/bids.html.  LCRA reserves the right to engage in business with responsible contractors with sound management, quality control, capacity, experience, financial resources, and ethics to perform its contract.  LCRA reserves the right to employ a variety of means to determine the responsibility of potential contractors.
7.  Discussions with Responsible Offerors and Revisions to Proposal. Discussions may be conducted individually with responsible Offerors for the purpose of clarification or to assure full understanding of, and responsiveness to, the solicitation requirement.  LCRA reserves the right to determine when and with whom to conduct discussions. As a result of such discussions, revisions may be permitted after initial submissions and prior to award for the purpose of obtaining best and final offers.  In conducting discussions, LCRA shall not disclose to an Offeror any information derived from proposals submitted by competing Offerors. The purpose of such discussions may include: (a)  Investigation in greater detail of an Offeror's qualifications; (b) Exploration with the Offeror of the scope, schedule,  and nature of the proposed project, the Offeror's proposed method of performance, and the relative utility of alternative methods of approach; (c) Establishment of the experience and availability of personnel and facilities necessary to perform within the required time; and (d) Review of the Offeror’s proposed compensation and opportunities for savings, taking into account the nature, scope, schedule, and complexity of proposed project; and (e) price, and other aspects of value.  LCRA may award a contract directly from proposals without any discussions, or may conduct discussions with one Offeror or simultaneous discussion with multiple Offerors, so it is in the best interest of all Offerors to submit competitive offers, and to keep their best offers “on the table” at all times.
8.  Addenda.  Nothing in the instructions shall limit LCRA’s right to issue addenda to the RFP prior to proposal opening.

9.  Confidential Information. The LCRA is subject to the Texas Public Information Act.  Any information submitted to the LCRA by an Offeror shall be available to the public, unless it is clearly marked "CONFIDENTIAL".  If another party requests access to information marked confidential, then LCRA shall ask the Offeror if the information may be released.  If the release is agreed to, LCRA shall release the information.  If the release is denied, the matter shall be referred to the Texas Attorney General's Office where the Offeror shall be responsible for substantiating its confidentiality.  The Attorney General's office shall rule on the matter. Pricing information contained in proposals or contracts is not considered confidential under the PIA and will be disclosed without making a request to the Texas Attorney General.
10.   Evaluation Criteria.  Proposals will be evaluated based on the following criteria (not in order of precedence): (a) Pricing; (b) Qualifications with respect to LCRA’s demonstrated needs; (c) Compliance with RFP instructions; (d) Ability to furnish what LCRA solicited; (e) Offeror’s quality control and quality assurance program; (f) Ability to meet LCRA’s schedule; (g) Number and nature of exceptions to Terms and Conditions; (h) References; (i) Offeror’s commitment to LCRA’s foundation values; and (j) Offeror’s financial capacity to perform, when requested.  

11. References.  If LCRA has experience with your firm and you do not list LCRA as a reference, LCRA reserves the right to use past experience for this proposal.

12.  Approvals.  Contracts with the LCRA that exceed $300,000 (either initially or through a change order) must be approved by the LCRA Board of Directors before they become effective.  Consulting contracts that exceed $50,000 (either initially or through a change order) must be approved by the LCRA Board of Directors before they become effective.  Change orders to contracts must be approved by the LCRA Board of Directors if they exceed $300,000 ($50,000 for consulting contracts), either separately or in the aggregate.  Change orders must be executed by an authorized LCRA Category Manager or Buyer.

Contracts in excess of $14,999 or more involving the Fayette Power Project or the Smithville Railcar Facility must be reviewed and approved by the FPP Management Committee prior to becoming effective.  Change Orders to contracts must be approved by the FPP Management Committee if they exceed $14,999, either separately or in the aggregate.  Change orders must be executed by an authorized LCRA Category Manager or Buyer.

Checklist
Items to be Provided With All Proposal Submittals
· Cover Letter.  Signed letter stating any exceptions to Terms and Conditions, and that Offeror has the capability of performing the contract in accordance with the schedule.

· Offeror’s Questionnaire & Information Form must be completed in its entirety.

· Attachments/Exhibits:  Review, sign and return Attachments/Exhibits as indicated in the Table of Contents.  
· List of Personnel.  List and resumes of professional personnel responsible for performance of the contract.

· Proposal.  Your proposal for work described in Section B and your response to the requested information and questions contained therein.
· Workers’ Compensation.  Provide Workers’ Compensation Modification Ratings for the past three (3) years.

· Pricing.  Your pricing using the method as described in Section C.
Items to be Provided Upon Selection of Offeror
· Contract.  Sign in the space provided at the end of the Terms and Conditions.

· Insurance Policies.  A copy of the insurance policies with endorsements per requirements of the Terms and Conditions.

· List of Personnel.  List of all persons reporting to job site.
· Payment Information.  Advise if payments should be mailed or electronically funded to your financial institution.  If mailed, provide contact name and full mailing address.  If EFT, provide bank name, address and phone number, bank account name, account number and bank routing number.
SECTION B 
SCOPE OF WORK
1) All document destruction activity will be completed at the individual sites within one work day, and will be observed by LCRA staff on a purge as needed, as scheduled basis.  Sites include:

a. General Office complex – Jack Miller building

3701 Lake Austin Blvd

Austin, TX 78703

contact: Mark Browning

mark.browning@lcra.org
512.473.4065

b. Fayette Power Plant - Sam K. Seymour Generating Station

Fayette Power Plant

6549 Power Plant Road

La Grange, Texas  78945

contact: Bernadette Bauer

bernadette.bauer@lcra.org
979.249.3111, x8382

7 miles east of La Grange on Hwy 71

c. Lost Pines Power Park

257 Power Plant Road

Bastrop, Texas 78602

contact: Betty Rucker

betty.rucker@lcra.org
512.332.3694

Hwy21 E 4.5 miles

d. Dalchau Service Center

Environmental Lab

3505 Montopolis Drive 

Austin, TX 78744

contact: Tina Cloud

tina.cloud@lcra.org
473.3200, x6011

e. LCRA Buchanan Dam

320 Buchanan Drive

Buchanan Dam, TX 78609

contact: Annie Wooten

annie.wooten@lcra.org
512-793-3010

SH29, 12 miles west of Burnet

As an example, the General Office Complex shredding needs range from four to six times per year, with a box range of 125-275 boxes each time. These are historical volumes and may change, based on business needs and timing. 

2) The schedule will be based on LCRA needs.  Work will be scheduled at a time mutually agreed upon by the supplier and each site’s LCRA staff during normal office hours of 8:00 a.m. to 5:00 p.m., Monday through Friday.  No minimum volume is guaranteed in total, or at any individual site.

3) Vendor must furnish the LCRA employee a signed, dated certification of destruction for each shred.  Certification form must list the total weight of the material destroyed.

4) Material will be stored in various types of containers, but mostly corrugated boxes that will be dumped into a mobile shredder operated by the supplier, or rolling bins. When boxes are used, they will be returned to LCRA site for re-use.

5) Vendor shall provide LCRA with a primary representative with specific expertise in supplying services described in scope. (i.e. Account Services Manager)

· Describe how you will manage this account, and include contact information (name, e-mail address, and phone number) for each person involved with customer service for LCRA's account.  

· Identify primary contact, and appropriate back-up, in the event primary contact is no reachable

· State normal turn-around time for your customer service level for both phone and e-mail correspondence.

· Describe normal turn-around time for scheduling a shred (within one week, within one month, etc.).

6) All invoicing will be directed to LCRA, Accounts Payable, P.O. Box 220, Austin, TX, to the attention of Mark Browning.  

7) Sites may choose to purchase rolling bins from the vendor.

8) No specific amount of work is guaranteed at any location.

SUPPLIER QUESTIONNAIRE

Instructions: Answer each of the following questions in the order shown below, numbering each question as it is numbered here. If you wish to provide attachments in order to further illustrate your answer, label them with the number of the applicable question and place them all at the end of the written responses. 
1. General description of firm, including a brief history of the firm, number of years in business, names of the principals or officers, and number of employees at each facility.

2. Provide information regarding whether your firm is a parent, subsidiary or affiliate of any other company; provide full disclosure of any direct or indirect ownership or control by or of any other organization.

3. Are you a member of National Association of Information Destruction, Inc.?  

· If yes, since when?

4. Define the firm’s range and extent of services.  

· List any constraints your firm has in accepting shred items, i.e., how “clean” do you require the material?  For example, do you allow rubber bands, binder clips, and Penda-flex files?  

· Do you accept a minimal amount of magnetic media, such as 3 ½” floppy diskettes?  

· List all examples of limitations that you require, and how your company notifies the customer of these limitations.

5. Describe the type of equipment you expect to use to perform these services, including manufacturer’s name, workload capacity, approximate age, and other distinguishing features.  

6. List how many trucks you have to handle the contract.

7. Describe the steps your firm takes to ensure safe, orderly and efficient procedures are in effect during the destruction of documents.

8. Provide details on how your firm will meet the requirements identified in the Scope of Work.

· Is your firm able to handle the current volume described? 

· Is your firm able to support multiple sites with multiple shreds?

· Describe the equipment your firm will use to support multiple site locations
· Would your firm be able to handle an increase in volume, if needed?  
· If yes, by how much?  What is your capacity?  

9. Describe your firm’s commitment to customer service.  

· Provide details on specific processes, quality controls, etc. 

10. Describe the conditions in which LCRA staff will be able to observe the shredding process. 

· Example: indicate the size of the area, the distance from the actual site of the shredding, and the procedures used to ensure personal safety during equipment operation.

11. What is your normal turnaround time once you receive a request to do on-site shredding?

12. Are there additional charges for events that occur outside the standard turnaround time?

· If yes, provide details, such as costs, timing, etc.

13. Are there any items in the Scope of Work which your firm cannot accommodate?

· If yes, provide specific details

14. Identify the factors which distinguish your firm from your competitors.

15. Identify staff members who you expect will contribute to the completion of the services.

· Provide a brief description of their respective backgrounds and experience in performing document shredding services.

16. Indicate if you will use any subcontractors to complete these services.

· Identify the firm and its qualifications, and the type of work that will be done by the subcontractor. 

· The primary contractor shall be solely responsible for all contract services performed.

17. Provide a sample of the shred material which results from the machine you intend to use for this project. The sample should consist of one #10 envelope which has been filled with the shred material and sealed.

18. Environmental Leadership is one of LCRA’s foundation values. (Please refer to LCRA’s policy located online at http://www.lcra.org/about/doing_business/bids.html.) We are interested in contracting with a firm which will recycle or re-sell the shredded material for recycling purposes. 

· Provide details on how your firm intends to dispose of LCRA shredded material.

· Process, material flow, contractors involved, etc.

19. Describe any pending agreements to merge or sell your organization

20. If there is any pending litigation against your organization or any of its principals, describe the nature of the litigation against you, and provide an opinion of counsel that the pending litigation will not impair your organization’s performance if awarded this contract.

21. If your firm has been a party to any litigation in last three years, include the style, cause number, and a brief description of the nature of the claim for each case.

22. If your firm has ever failed to successfully complete services or defaulted on a contract to provide services, describe the circumstances.

23. References: Provide names and phone numbers of three clients, currently in service, for whom the firm has provided similar services in the past five years. Only references of finalists will be contacted.

RFP APPROACH


Responses from this RFP will be evaluated in accordance with the evaluation criteria specified herein. One or more firms may be selected. 
EVALUATION CRITERIA 

The following criteria will be used for evaluation purposes. The order in which these items appear here is not intended to represent their priority or relative importance to LCRA.

1. Price – Cost per pound

2. Limitations

3. Equipment – volume of units, and through-put speed for each

4. Firm’s description of the manner in which LCRA shredded material will be disposed/sold/recycled.

5. Shred output – (provided in sample) 
6. NAID membership 

7. Prior involvement in litigation

8. Sub-contracting

9. References; if LCRA has been a customer of your firm, we will include LCRA as a reference. Only references of finalists will be contacted.

10. Ability to provide a single point of contact (i.e Account Services Manager) for LCRA

SECTION C

PRICING METHODOLOGY
PRICING

Vendor to submit all details pertaining to costs, relative to services provided based on the scope of work.  

Provide total costs for a 4,000 lb. load of paper for shredding, approximately 125 boxes. Assume operation is conducted during normal business hours and normal conditions.  If pricing varies by site/location, specify pricing for each site.

Provide price per pound and estimated time for shredding and clean-up. Include cost per pound weight plus an itemized list of any and all additional associated costs, i.e., truck time, travel time, set-up fee and labor.

Provide pricing details per bin (standard size bin to fit with contractor’s truck). 

Provide unit price including any volume discounts offered.

Note:  Price to include delivery to specified site, where request originated.

SECTION D 
OFFEROR QUESTIONNAIRE AND INFORMATION FORM
Offeror MUST complete this form in its entirety.  If a question is not applicable, Offeror should state “not applicable”.

Business Name:_________________________________________________ Federal Tax ID #______________________

Address:_______________________________________ City/State/Zip:________________________________________

Contact Name:_________________________________Phone #:______________________ Fax #:___________________

E-Mail:___________________________ Web Site:______________________________  NIGP Code:________________

Number of Years been in Business:____________    Duns #__________________      Is Business a MBE  FORMCHECKBOX 
  or WBE  FORMCHECKBOX 
  

Type of Business Entity:  Corporation  FORMCHECKBOX 
  LLC  FORMCHECKBOX 
  LP  FORMCHECKBOX 
  LLP  FORMCHECKBOX 
  Other  FORMCHECKBOX 
 __________________________________

In What State & Year Did Business Organize in Current Structure: ______________________________________
Is Business or Parent Publicly Traded?  Yes  FORMCHECKBOX 
   No  FORMCHECKBOX 
 
Full Legal Name of Parent or Holding Company, if any:____________________________________________________
  (Note: if there are several tiers of ownership, attach a corporate organizational chart)

Services Provided by Business:_______________________________________________________________________

In the past three (3) years, has Business:  
(a)   Been engaged in any litigation?  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
 If yes, attach explanation.

(b)   Completed all contracts it was awarded?  Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
  If no, attach details. 

(c)   Been awarded a bonus for early completion of work?  Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
  If yes, attach details. 

(d)   Defaulted or been in a material breach of a contract?  Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
  If yes, attach details.  

(e)   Been assessed liquidated damages? Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
 If yes, attach details.
(f)    Delayed commercial operation beyond contractually required date?  Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
 If yes, attach details.
(g)   Been the recipient of any Notice of Dispute?   Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
 If yes, attach details.
(h)   Been responsible for any warranty claims?  Yes  FORMCHECKBOX 
 No  FORMCHECKBOX 
 If yes, attach details.
The undersigned Offeror declares: (a) that it is has reviewed and agrees to the Terms and Conditions, Scope of Work, and all other documents herein; (b)  that the signatory has the authority to bind the Company to this formal legal offer; (c) that through its authorized personnel it has personally examined the location of the proposed work and has determined the amount and character of the proposed work and the supervision, labor, tools, material as identified, and equipment, necessary to complete the same in compliance with the specifications and contract documents (if applicable); (d) that prior to the submission of this proposal, and prior to the award of any contract resulting from this proposal, neither the Offeror, nor any of its subcontractors, nor their agents nor employees have or will: (1) offer or give gratuities to an LCRA employee or affiliate, (2) pay a kickback to obtain favorable treatment in connection with an LCRA contract, (3) “buy-in” to obtain a contract with LCRA, (4) participate in practices which unlawfully eliminate competition or restrain trade such as collusive bidding or negotiating, follow the leader pricing, rotation of low bids, collusive price estimating, or sharing of business with other Offerors, and (5) commit bribery to obtain favorable treatment by LCRA or any affiliates; and (e) that either (1) no delinquent corporate franchise taxes are owed the State of Texas under Chapter 171, Tax Code or (2) the Offeror is not subject to the corporate franchise tax in Texas.
SIGNATURE:____________________________________________ TITLE:____________________________________

PRINTED NAME:______________________________________ DATE:_______________________________________
LIST OF SUBCONTRACTORS/SUPPLIERS

In conformance with the Contract Documents, listed below are the names of the subcontractors/suppliers that will provide more than 5% of the Work, and to what extent they will be used.  Also, include all qualifying Diverse subcontractors/suppliers.   This list becomes part of your Diverse Business Subcontracting Plan and shall not be modified except as requested and approved by LCRA.  Attach additional sheets if needed.  

All blanks for each subcontractor listed MUST be completed.  Prior to contract award, all vendors listed must be registered on LCRA Vendor Database, Diverse Businesses must be noted as such at registration.
	___Name of Subcontractor:___
	Federal Tax ID  ___Number:  ___     
	Description of _____Work/Materials:__
	Contract Value:
	*Qualifying Diverse Business?
	*Diverse _Business Type 

	___________________________
	_______________
	_____________________
	________________
	Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________

	
	
	
	
	
	

	___________________________
	_______________
	_____________________
	 ________________
	 Yes  FORMCHECKBOX 
No  FORMCHECKBOX 

	___________


* Qualifying Diverse Business Types:  1) Certified HUB, 2) Certified Minority Owned or DBE, 3) Certified Woman-Owned, 4) Certified HUBZone, 5) Service-Disabled Veteran Owned.    Valid copies of certification must be included.  See LCRA Supplier Diversity Guidelines.
SECTION E
TERMS AND CONDITIONS 

This is a general services contract (“Contract”) between the Lower Colorado River Authority (the "LCRA") and ____________________________________(“Contractor”), collectively referred to as the "Parties" or individually as a “Party” made for and in consideration of the payment terms and performance obligations herein described.

Article 1.  Services to be Provided

(a) Contractor shall provide services (the “Services”) to LCRA under individual assignments (“Task Order(s)”). A description of the Services that may be included in the Services is attached as Section B.  LCRA will provide a written Task Order, including a written scope of work (“Scope of Work”) describing the particular tasks to be performed, to Contractor for the particular task and a specific price or a formula by which the price can be determined. No Services are authorized unless authorized representatives of both Parties sign such a Task Order. This Contract does not guarantee a minimum amount Contractor will be paid or a minimum number of Task Orders.

(b) Notwithstanding anything to the contrary contained in this Contract, LCRA and Contractor agree and acknowledge that LCRA is entering into this Contract in reliance on Contractor’s special and unique abilities with respect to performing the Services.  Contractor represents that there are no undisclosed obligations, commitments or impediments of any kind that will or could taint, limit or prevent performance of the Services.

(c)  Changes in Services.  LCRA may request additional Services or changes in the Services as the project progresses.  If so, changes in the Scope of Work shall be initiated by a written change order (“Change Order”) signed by an authorized representative of each Party.  The Change Order shall describe the Services to be added, changed or deleted and shall state the additional cost or cost reduction and schedule changes, if any.  Verbal Change Orders shall have no effect, except in cases of an emergency threatening personal injury or property damage.  The terms and conditions of this Contract may be modified only by a writing signed by an authorized representative of each Party.

(d) Effect of Expiration on Task Orders.  Upon expiration or earlier termination of this Contract, these terms and conditions shall continue in full force and effect with respect to any Task Order awarded under this Contract that has not been completed or otherwise terminated.

Article 2.  Contract Documents

(a)  
General Definition.  In order of precedence, this Contract shall consist of the following documents (“Contract Documents”):

1. All written Change Orders executed after the effective date of this Contract by an authorized representative of each Party;

2. Each Task Order executed pursuant to this Contract by an authorized representative of both Parties;

3. The Scope of Work attached to each Task Order;

4. This Contract; and

5. Any other documents specifically identified as Contract Documents.

(b)
Exclusion from Contract Documents.  No terms and conditions submitted by Contractor in connection with any proposal or proposed Task Order that conflict with the terms and conditions contained in this Contract will be considered part of the Contract Documents unless expressly accepted in writing by the LCRA.

Article 3.  Term

This Contract is for a one (1) year period, with an option to extend for four (4) consecutive one (1) year periods, not to exceed a maximum of five (5) years. The primary term begins upon execution of this Contract by an authorized representative of the LCRA. This Contract will be deemed to extend beyond its expiration or termination date with respect to any Task Order being performed under it at that time, unless the Task Order is also terminated.
Article 4.  Schedule

Time shall be of the essence for performance under this Contract.  Contractor agrees to perform all obligations and render the Services set forth in this Contract or any Task Order issued pursuant hereto in accordance with any timelines included in the Scope of Work, except as the Parties may otherwise  mutually agree to in writing. If required by the Scope of Work, a specific Services progress schedule will be developed for each individual task in compliance with the Scope of Work.   

Article 5.  Price

The price to be paid for Services under any Task Order may be a firm, fixed price, a not to exceed price or computed by reference to a rate table, all as agreed in a particular Task Order.    

Article 6.  Payment

(a)
Notwithstanding anything in this Contract to the contrary, all payments to be made by the LCRA hereunder are subject to Ch. 2251 of the Texas Government Code, popularly known as the Prompt Payment Act.  Payment in full for invoices shall be due within thirty (30) days from date the invoice is received by LCRA.  Invoices paid more than thirty (30) days after the invoice is received are subject to a late charge of 1% per month (12% APR) on the amount of the undisputed past due balance.
(b)
Invoices for payment under this Contract shall be sent to:

Lower Colorado River Authority

Attn:  Accounts Payable

P.O. Box 679000

Austin, Texas 78767

LCRA’s purchase order numbers shall be included prominently on each invoice.  Payments may be based on completion of the Services, fulfillment of milestones, progress payments or any other method that is established in the agreed Task Order.  In no event shall Contractor invoice LCRA more than once a month.

(c)
No invoice shall be considered complete or payable unless all documentation is submitted with invoice supporting reimbursable and LCRA approved expenses, such as time sheets, transportation, lodging and meal expenses.  Alcohol and entertainment expenses are not reimbursable.  

Article 7.  Acceptance of the Services 

When Contractor can demonstrate that the Services are complete in accordance with the acceptance criteria included in the Task Order and so notifies LCRA, LCRA shall review the Services for general compliance with the Contract.  If the Services appear to comply with the Contract requirements, and Contractor has furnished any required documentation, LCRA shall notify Contractor in writing of LCRA's acceptance of the services (“Acceptance of the Services”).  Acceptance of the Services shall not limit nor diminish Contractor's warranties and standards with respect to the Services.

Article 8.  Jobsite Inspection

THIS ARTICLE HAS BEEN INTENTIONALLY DELETED

Article 9.  Independent Contractor

Contractor shall perform in all respects as an independent contractor and not as an employee, partner, joint venturer or agent of the LCRA. The Services to be performed by Contractor shall be subject to the LCRA's review, approval and acceptance as provided in the Contract Documents, but the detailed manner and method of performance shall be under the control of Contractor.  The accuracy, completeness and scheduling of the Services and the application of proper means and methods for performance of the Services are entirely the responsibility of Contractor. Contractor shall be solely responsible for hiring, supervising and paying its employees, subcontractors and suppliers. Contractor shall be solely responsible for payment of all (i) compensation, including any employment benefits, to its employees, (ii) taxes, including withholding for federal income tax purposes, employment and unemployment taxes, and (iii) such other expenses as may be owed to Contractor’s employees.  However, because Contractor 's Services may be associated in the minds of the public with LCRA, Contractor shall ensure that all Services by its employees, subcontractors and agents are performed in an orderly, responsible and courteous manner.  
Upon prior notification to and written approval of LCRA, Contractor may hire subcontractors to perform Services hereunder. Contractor shall be responsible to LCRA for the performance of all such subcontractors.  The LCRA reserves the right, in its sole discretion, to reject the employment by Contractor of any subcontractor to which LCRA has a reasonable objection.  Contractor, however, shall not be required to contract with any subcontractor to which it has a reasonable objection.  LCRA shall require any and all such subcontractors to sign contracts with Contractor that bind the subcontractors to perform their subcontracts in accordance with the applicable requirements of the Contract Documents. Upon the request of LCRA, Contractor shall furnish LCRA with copies of such subcontracts. In addition, Contractor agrees that it is Contractor's responsibility to ensure that such subcontractors make all appropriate tax payments or tax withholding in relation to subcontrac​tor's employees providing Services to LCRA through Contractor under this Contract. Contractor represents that it and its subcontractors are fully trained to perform the tasks required by this Contract and that they need no training by the LCRA.  

Article 10.  Supplier Diversity

(a)
LCRA encourages the development of mutually beneficial business relationships with Minority-Owned, Women-Owned, Service Disabled Veteran-Owned and HUBZone (Diverse) Businesses and is committed to increasing their opportunities.  If awarded this Contract, Contractor will carry out this policy in conformity with its subcontracting plan by making good faith efforts to provide opportunities for Diverse Businesses to participate in the performance of the Contract with LCRA as a subcontractor, supplier, professional, practitioner or consultant.  All potential contractors should read and understand the Lower Colorado River Authority’s Supplier 

Diversity Guidelines (http://www.lcra.org/library/media/public/docs/rfps/supdiv_guide.pdf).  
(b)
LCRA establishes targets for Contracts exceeding $100,000.  The target for Diverse Businesses participation under this Contract is 35%.

(c) For Contracts with an established Diverse Businesses target, LCRA has a preference that subcontractors’ contributions to the target be direct second-tier purchases, i.e., products and services that are in direct fullfilment of LCRA requirements. Supplier diversity reports for direct second-tier purchases are required monthly.  When applicable and approved by an LCRA representative, indirect second-tier purchases may also be accepted, i.e., products and services that Contractor purchases from a Diverse Business, but which are not in direct support of LCRA specific requirements.  Supplier diversity reports for indirect second-tier purchases are required quarterly.  These supplier diversity reports shall be considered contract deliverables.  Supplier diversity reports are due by the tenth (10th) business day of any month following which you invoiced LCRA.  Failure to submit the report in a timely fashion may be deemed a breach of the Contract and LCRA may exercise any appropriate remedies.  

(d) If a potential contractor’s response indicates it does not intend to subcontract or purchase major supplies in connection with the contract and during performance of the contract opportunities to subcontract with Diverse Businesses develop, LCRA expects contractors to actively and affirmatively solicit Diverse Businesses and notify LCRA’s Supplier Diversity Personnel

Article 11.  Licenses and Permits

(a)
Contractor shall procure and maintain at its expense all licenses and permits necessary for it to perform the Services.
(b)
Contractor shall ensure that its and its subcontractors and their employees are all properly licensed to perform their respective portions of the Services.

Article 12.  Governing Laws, Regulations & Standards

(a)
 This Contract shall be governed, interpreted and enforced under the laws of the State of Texas, without regard to its conflict of law principles.  In the event of litigation between the Parties arising out of this Contract issued under it, venue for such litigation shall be in a court of competent jurisdiction in Travis County, Texas.

(b)
Contractor shall be aware of and shall comply with all federal, state and local laws, ordinances, codes and regulations applicable to the Services, any equipment to be fabricated and delivered and for compliance with standards and codes of technical societies that have been adopted by law or regulation or compliance with which is required in the Contract Documents.  If any of the Services fail to comply with such laws, ordinances, codes and regulations, Contractor shall bear any expense arising from that failure, including the costs to bring the Services into compliance.

Without limiting the generality of the foregoing, during the performance of the Contract, Contractor agrees to comply with all applicable regulations of Executive Order No. 11246 of September 24, 1965, and the rules, regulations and relevant orders of the Secretary of Labor as they may apply to Equal Employment Opportunity. Contractor will furnish all information and reports required by Executive Order No. 11246 of September 24, 1965, and by the rules, regulations and orders of the Secretary of Labor pursuant thereto, and will permit access to its books, records and accounts by the cognizant agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations and orders.

(c)
Contractor is solely responsible to ensure that its employees and those of its subcontractors and suppliers, who are not citizens of the United States, hold all documentation required under U.S. immigration law to lawfully work in the United States.  CONTRACTOR SHALL INDEMNIFY AND HOLD HARMLESS, LCRA, ITS AFFILIATES, THEIR BOARDS OF DIRECTORS, OFFICERS, AGENTS AND EMPLOYEES FROM AND AGAINST ANY EXPENSE (INCLUDING ATTORNEYS' FEES, COURT COSTS AND EXPERT WITNESS FEES), LOSS, FINE, SANCTION, PENALTY, LAWSUIT, JUDGMENT OR OTHER PROCEEDING ARISING IN CONNECTION WITH THE VIOLATION OR ALLEGED VIOLATION OF THIS OBLIGATION.

Article 13.  Intoxicants & Drugs: Employee Conduct

LCRA shall not allow intoxicants or illegal drugs on its jobsite.  Contractor shall not at any time allow personnel for whom it is responsible on the jobsite if they are under the influence of any substance that may impair their performance.  Contractor shall promptly remove from the jobsite any person who is or appears to be under the influence of any of these substances or is otherwise unsafe or disorderly.  Contractor shall ensure that its employees, subcontractors and their employees avoid excessive noise, exceeding speed limits or reckless driving, use of weapons or trespass on land not owned by or under easement to LCRA.  If private property must be entered or crossed to perform the Services, Contractor shall obtain permission from the property owner before entering.

Article 14.  Ethics Requirements

Contractor shall not, either before of after contract award, give or offer to give any personal benefit to any LCRA employee in connection with this contract.  This prohibition includes any gift, entertainment, compensation, employment, subcontract, property, favor, or service to an LCRA employee, or a member of an employee’s family, in order to obtain a favorable treatment by LCRA or for the employee’s having exercised his or her authority as an LCRA employee or for performing his or her LCRA duties in favor of another.  Contractor shall not offer or agree to give any type of personal benefit to an LCRA employee in exchange for a decision, opinion, recommendation, vote, or other exercise of discretion by an LCRA employee.

Contractor shall file with LCRA a completed conflicts of interest questionnaire form, in accordance with Section 176.006, Texas Local Government Code, when Contractor has an employment or other business relationship with any employee of LCRA, or a family member of any employee, or Contractor has given an employee, or family member of an employee, one or more gifts with the aggregate value of over $250 during the 12 months preceding the date of this contract.  Employee includes a family member as defined in Chapter 176, Texas Local Government Code.

Contractor shall disclose to LCRA by notice any consideration received by Contractor by any third party in the performance of this contract.

Article 15.  Risk of Loss

(a)
Contractor shall bear the expense and risk of loss or damage to its work in progress, completed work, materials, equipment and all other incidents of its Services prior to Acceptance of the Services.  Contractor shall promptly replace or repair any loss or damage to its work at its own expense.  In the event of substantial loss or damage due to Force Majeure (see Article 20 for definition), the schedules shall be equitably extended.  Contractor shall bear the expense of storage space for stored materials, whether on-site or off-site, and shall bear the risk of loss or damage to all such materials.  Contractor shall take reasonable precautions to protect its work from weather damage, burglary, pilferage, fire, theft and similar hazards.

(b)
Contractor shall bear the risk of loss or damage to its own equipment, tools, supplies and property and those of its subcontractors and suppliers, regardless of the cause of loss or damage throughout the project.  

Article 16. Warranties

(a) Warranty of Title.  Contractor warrants the title to any goods it delivers to LCRA incidental to the performance of the Services and that said goods will be free and clear of all liens, mortgages, security interests or other encumbrances.  

(b) General Warranty of the Services.  Contractor warrants that all Services shall be performed in a good and workmanlike manner consistent with industry standards and to any higher standard required in the Contract Documents.  Contractor shall correct, without delay and at its own expense, any portion of the Services that does not meet the warranty and that is discovered within one (1) year after Acceptance of the Services by correcting the defective portion of the Services. Any repair, replacement or modification of the Services performed pursuant to the provisions of this paragraph shall be supplied or repaired in accordance with the requirements of the applicable Contract Documents.  In particular, a new warranty period shall apply. Such new warranty period shall expire twelve (12) months from the date of such replacement, repair or modification.

(c) Intellectual Property Warranty.  Contractor warrants that the Services, including any deliverables associated therewith, and the processes used in performing them shall not infringe on any valid United States patent, United States copyright, trademark or trade secret.  

(d) Business Standing Warranty.  Contractor warrants, represents and agrees that if (i) it is a corporation or limited liability company, then it is a corporation duly organized, validly existing and in good standing under the laws of the State of Texas, or a foreign corporation or limited liability company duly authorized and in good standing to conduct business in the State of Texas, that it has all necessary corporate power and has received all necessary corporate approvals to execute and deliver the Contract, and the individual executing the Contract on behalf of Contractor has been duly authorized to act for and bind Contractor; or (ii) if it is a partnership, limited partnership or limited liability partnership, then it has all necessary partnership power and has secured all necessary approvals to execute and deliver this Contract and perform all its obligations hereunder; and the individual executing this Contract on behalf of Contractor has been duly authorized to act for and bind Contractor.

Article 17.  General Indemnity

(a)
Contractor shall hold the LCRA and its Board of Directors, directors, officers, employees, agents and other contractors harmless from all claims, damages, losses and expenses (jointly “Claims”), including reasonable attorneys' fees, arising out of, or resulting from or arising under this Contract, or any claimed defect in the Services, provided that any such claim, damage, loss or expense is caused, in whole or in part, by  the  negligent or grossly negligent act or willful misconduct  of Contractor, anyone directly or indirectly employed by it, or anyone for whose acts it may be liable.   

(b)
To the extent allowed by law, LCRA agrees to indemnify and hold harmless Contractor, its directors, officers and employees from and against any and all losses, claims and expenses arising from the negligent act or omission or willful misconduct of the LCRA related to this Contract which causes the death of, injury to or damage to the property of, any person.

(c)
If the Parties are concurrently negligent, each Party’s liability shall be limited to that portion of negligence attributable to it as determined under the applicable proportionate responsibility rules of the State of Texas.  

(d)
Notwithstanding anything to the contrary herein, neither Party shall be liable to indemnify the other for the negligence, gross negligence or willful misconduct of the other.  

(e)
The foregoing indemnity provisions shall be deemed independent covenants and shall survive completion of or any termination of the Contract or any claimed breach thereof.  Contractor’s indemnity responsibility as specified in this Article shall not include special, incidental, punitive or consequential damages. 

Article 18.  Intellectual Property Indemnity 

(a)
Contractor shall, at its own expense, defend all suits or proceedings instituted against LCRA, its officers, agents, employees or other contractors based upon any claim that the Services, or any part thereof, or the process performed thereby constitutes an infringement of either any patent or copyright of the United States or of any trademark or trade secret protected by either federal or state law.  Contractor shall pay all awards of damages assessed which result from any such claim, suit or proceeding and shall indemnify and save LCRA harmless against losses, expenses (including reasonable attorneys’ fees), and damages resulting from any such claim, suit or proceeding, including obedience to resulting decrees and to resulting compromises.  

(b) If, in any such suit, a restraining order or temporary injunction is granted, Contractor shall make every reasonable effort, by giving a satisfactory bond or otherwise, to secure the suspension of any such restraining order or temporary injunction.   If, in any such suit, the Services or any part thereof or the process performed thereby is held to constitute an infringement and its use be permanently enjoined, Contractor shall at once make every reasonable effort to secure for LCRA a license at Contractor's expense authorizing the continued use of the alleged infringing portion of the Services. If Contractor is unable to secure such license within a reasonable time, Contractor shall, at its own expense and without impairing performance requirements, either provide non-infringing replacements or modify the Services to eliminate the infringement. In addition to indemnifying and saving LCRA harmless, Contractor shall reimburse LCRA for any costs incurred as a result of the unavailability of the infringing Services or its non-infringing replacement.

Article 19.  Publicity

Contractor shall not directly or indirectly publish, approve or issue any advertising, sales promotion, press release or public statement relating to this Contract or any products furnished or services performed by Contractor for LCRA wherein LCRA’s name, trade name, trademark and/or logo is expressly mentioned or language is used from which LCRA’s identity may, in LCRA’s responsible judgment, be inferred or implied (a “Prohibited Publication”), without the prior written approval of LCRA, which approval may be withheld in LCRA’s absolute discretion.  If during the term of this Contract, Contractor makes any Prohibited Publication available to third parties without first obtaining LCRA’s written approval, LCRA may immediately elect to (a) issue at Contractor’s sole expense, or have Contractor issue with LCRA’s prior approval, a retraction or correction of such Prohibited Publication; (b) obtain an injunction to prevent Contractor from issuing additional Prohibited Publications, or (c) pursue other legal or equitable remedies against Contractor that may be available to LCRA to redress the breach of this Section.

Article 20.  Indemnity Procedures

Promptly after receipt by any entity entitled to indemnification of notice of the commencement or threatened commencement of any civil, administrative or investigative action or proceeding involving a claim for which the indemnitee seeks indemnification, it shall notify the indemnitor of such claim in writing.  No failure to so notify an indemnitor shall relieve the indemnitor of its obligations under this Contract except to the extent that the indemnitor can demonstrate damages attributable to such failure.  Within fifteen (15) days following receipt of written notice from the indemnitee relating to any claim, but no later than ten (10) days before the date on which any response to a complaint or summons is due, the indemnitor shall assume control of the defense and settlement of that claim.
Article 21.  Insurance  

Contractor shall obtain and maintain the insurance coverage specified below on an occurrence-basis and shall provide to LCRA a copy of the insurance policies listing the coverage before starting Services on any LCRA property. THE COVERAGE SHALL NOT BE CONSTRUED AS ESTABLISHING OR LIMITING CONTRACTOR'S LIABILITY UNDER THE INDEMNITY PROVISION. LCRA shall be listed as an "additional named insured" on all policies other than the Workers’ Compensation policy. Contractor for itself and its insurers hereby waives subrogation against LCRA, its affiliates, their Boards of Directors, directors, officers, employees and agents.  Contractor’s failure to maintain the required insurance coverage at any time during the Contract period may be grounds for LCRA to suspend the Contract and withhold payment until insurance coverage is satisfactory.  In addition to any other required information, all insurance policies must contain the applicable purchase order number and project title.  Failure to furnish or update (as applicable) insurance policies that comply with LCRA requirements may result in retraction of a contract award, or suspension or termination for breach of contract.



Type of Insurance 

Minimum Coverage

(a)
Workers' Compensation

PRIVATE 






Coverage A - 
statutorytc  \l 5 "

Coverage A - 
 statutory"


Coverage B -


$250,000 employer's liability

(b) General Liability 

PRIVATE 


Bodily Injury

  
$500,000 per person 

                     
Bodily Injury

   
$1,000,000 per occurrence



Property Damage
   
 $1,000,000 per occurrence

(c) Automobile Liability



(including owned or leased vehicles and heavy equipment)



Bodily Injury


 $1,000,000 per occurrence



Property Damage 

 $500,000 per occurrence

The automobile liability coverage shall apply to owned, non-owned, hired and leased vehicles.  

(d)
Errors and Omissions
(e) Other Insurance
Before Services begin, a copy of all policies for all required insurance shall be filed with the LCRA Category Manager.
Article 22.  Force Majeure

(a) The nonperformance or delayed performance by Contractor or LCRA of any obligation under the Contract shall be excused if such nonperformance or delay is caused by an event beyond the control of the affected Party ("Force Majeure"), except to the extent that Contractor knew of or should reasonably have been able to foresee such an event and failed to take reasonable measures to avoid the event. Items beyond the control of the Parties include, but are not limited to: acts of war, acts of a public enemy, acts of domestic or foreign terrorism, natural disasters, strikes, epidemics or quarantine restrictions, riot, or sabotage and acts of civil or military authority having jurisdiction.

(b) Upon occurrence of a Force Majeure event, the date for performance of the Services shall be extended for a period equal to the time lost by reason of the delay, provided Contractor or LCRA has taken reasonable steps to proceed with the performance of the Contract and has made written notification of such delay and of any corrective action taken. Contractor shall not be entitled to any increase in compensation by reason of Force Majuere.

(c)  
The following delays shall not constitute excusable delays in performance by Contractor and shall not constitute a reason for extending the date for performance of the Services:

(1)
Delays by subcontractors or by suppliers for reasons other than Force Majeure;

(2)
Delays in approval of documentation because of inadequate performance or to unrealistic approval schedules; or

(3)
Delays caused by Contractor's lack of sufficient personnel with the necessary skills.

Article 23. General  Safety, Environmental and Site Operations Requirements

(a) 
General.  Contractor shall perform all work required by this Contract in a safe and healthy manner.  During the course of the work, the Contractor shall comply with and enforce all laws, rules, regulations and industry practices applicable to worker safety and health.  LCRA shall identify to Contractor the project contact (“Project Contact”).

(b)
Scope of Health and Safety Requirements.  Contractor will manage all subcontractors on site and will be accountable for subcontractor performance with respect to health and safety.

(c)
Mandatory Health and Safety Conditions.

(1)
Training/Qualification - All workers performing work on site shall be properly trained and qualified to perform the work they are expected to perform, and have received the necessary certifications and other credentials necessary to perform the work, as required.
(2)
Safety Orientation – Contractor shall ensure all of its employees and subcontractors on site shall attend a safety orientation prior to the start of work.  If any workers fail to attend the initial safety orientation, Contractor shall designate an employee (e.g., site superintendent) to provide the orientation before those workers shall be allowed to start work.  All safety orientations shall be documented and maintained for inspection.  Safety orientation is only required once unless otherwise needed, or the Scope of Work changes.

(d)
Warnings & Barricades.  Contractor shall furnish, erect and maintain warning notices, signs, signals, lights, protective guards, enclosures, platforms and other devices as necessary to adequately protect all personnel on site; including but not limited to employees, subcontractors, other contractors, LCRA workers and the public.

(e)
Personal Protective Equipment (PPE) & Safety Equipment.  Contractor shall ensure all contract employees and subcontractors are trained on and equipped with appropriate PPE and safety equipment (i.e. lanyards, harnesses, monitoring equipment, rescue equipment, fire extinguishers, etc.). 

(f)
Periodic Inspections.  Contractor shall conduct regular health and safety inspections of the work area(s) and work being performed.  LCRA, or its agent, reserves the right to inspect the work site(s) at any time and without prior notice to Contractor.

(g)
Safety Communications
(1)
Safety meetings – Contractor shall ensure that all hazards and protective measures associated with the work being performed on site are properly communicated to all personnel on site.  Contractor shall conduct regular health and safety meetings.  A copy of the minutes of such meetings shall be submitted to LCRA, upon request.  Contractor is responsible for providing an interpreter if necessary to ensure its communications are understood by all workers.
(2)
Communications with LCRA – The Project Contact shall be the point of communication for all safety and health issues arising under this Contract.  Contractor shall communicate with the Project Contact in the event of any of the following conditions:

· Contractor shall inform Project Contact twenty-four (24) hours prior to any activity that could adversely affect a business organization.  Examples of these “activities” include but are not limited to welding, painting, fire protection, system maintenance/repair and any activity impacting emergency systems/egress routes.  Project Contact will make all reasonable efforts to inform any parties potentially impacted by the activities.

· Contractor shall immediately inform the Project Contact of all federal, state and local safety inspections, citations and penalties associated with the work.  

· Contractor shall immediately notify the Project Contact by verbal, person to person communication, in the event of any incident that results in a death, serious bodily injury or serious property damage related to any aspect of the project.  Minor incidents and near-misses must be promptly communicated to the Project Contact.  

· Contractor shall investigate all incidents resulting in personal injury or illness, property damage, or near-misses to determine the root causes and shall take appropriate action to eliminate such causes.  A copy of the final investigation report shall be promptly submitted to the Project Contact.

(3)
Coordination with Other Officials – Contractor is fully responsible for coordinating with the proper authorities for moving heavy equipment, location of underground utilities, erecting barricades, traffic control and other safety measures, unless otherwise specified.

(4)
Communications with Media Restricted - In the event of an accident or other condition on site, Contractor shall not communicate with the media or any other entity without the expressed consent of the LCRA.

(h)
Suspension of Work and Limitation of Liability.   LCRA RESERVES THE RIGHT THROUGH THE PROJECT CONTACT TO SUSPEND ALL OR ANY PORTION OF THE WORK BEING PERFORMED IN VIOLATION OF THESE PROVISIONS.  LCRA SHALL NOT BE LIABLE IN CONTRACT, TORT (INCLUDING WITHOUT LIMITATION NEGLIGENCE AND STRICT LIABILITY) WARRANTY OR UNDER ANY OTHER LEGAL THEORY) FOR JUDGMENTS, DAMAGES, COSTS OR EXPENSES RELATED TO ANY SUSPENSION OR STOPPAGE OF WORK, LOSS OF BUSINESS, OR OTHER SPECIAL, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES IN CONNECTION WITH ANY FAILURE ON THE CONTRACTOR’S PART TO ESTABLISH, ENFORCE OR ADEQUATELY MONITOR ITS HEALTH AND SAFETY PROGRAM.

(i) Preliminary Submittals.  Within ten (10) days after the effective date of the Contract and no later than the preconstruction conference, Contractor shall submit to LCRA’s Project Contact for review:

(1) A letter designating onsite safety representative for general safety and specific activities; and

(2) If applicable, a site safety plan to include plans for specific activities.

(j) Other Requirements.  Contractor shall promptly settle rightful claims from counties, municipalities or private parties for road damage caused by trucks or heavy equipment driven to and from the job sites by third-party property by Contractor, subcontractors or suppliers, or employees of any of them.  If Contractor fails to settle such claims promptly, LCRA shall have the right to settle the claims and withhold the amount paid plus LCRA’s costs and expenses from Contractor’s payments under the Contract.

(k) Environmental.   Contractor is solely responsible for all costs incurred by LCRA for any spills or leaks caused by Contractors or its subcontractors or consultants during performance of, or in connection with the Services. Without limiting the foregoing sentence, Contractor shall be responsible for all costs incurred to contain, remediate and restore the site of the spill according to applicable state and federal laws and regulations, and if on LCRA's property, according to LCRA's requirements. 

LCRA shall be responsible for all notifications required by federal, state or local law or regulation. LCRA shall identify to Contractor the site supervisor and facility environmental manager Contractor shall immediately notify the site supervisor, Project Contact and the facility environmental manager with the nature and location of the spill. If unable to notify the facility environmental manager, Contractor shall call the LCRA Environmental Services Spill line at (512) 205-0157. Contractor shall provide a written report to LCRA whose representative shall identify the substance, quantity released, location of the spill and perform clean up and remediation activities. If the spill occurs off the LCRA's property, then the Contractor shall also notify the LCRA of any agencies notified and the representatives of the agencies contacted. The report shall be a narrative that summarizes on-scene activity and remediation efforts. If long-term remediation will be required, it shall be noted in the report. The initial report shall be provided to LCRA within 24 hours after the incident. Follow-up reports shall be provided to LCRA weekly until remediation efforts have been completed and the spill has been properly remediated. 

Contractor shall indemnify and hold LCRA harmless from any and all liabilities, including, but not limited to, remediation costs, fines, penalties, court costs, and attorneys’ fees resulting from spills, releases, improper handling and/or disposal of wastes by Contractor, its subcontractors and/or consultants.  

(l)
THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED
(m)
THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED
(n)
THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED
(o)
THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED
Article 24. Assignment

This Contract is to be considered a personal services Contract.  Contractor may not assign this Contract without the consent of LCRA. Any permitted assignee must notify the LCRA in writing that it accepts the assignment on the same terms and conditions contained in this Contract.  No permitted assignment shall limit Contractor’s responsibility for performance of this Contract.  Attempted assignment or delegation of this Contract, including obligations under it, without the written consent of LCRA shall be void, and not merely voidable.

Article 25.  Ownership of Deliverables

(a)
The Parties agree that such items as plans, drawings, photographs, designs, studies, specifications, data, computer programs, schedules, technical reports or other work products which are developed and specified to be delivered under this Contract and which are paid for by LCRA are considered instruments of services in respect of the Contract, but are subject to the rights of the LCRA under this Contract. These rights include, but are not limited to the right to use, duplicate and disclose such items, in whole or in part, for the purpose of completing, maintaining and operating any building, structure, plant, equipment or system that may result from the performance of this Contract.  If an item produced by Contractor is copyrightable, Contractor may copyright it, subject however to the rights of the LCRA under this Contract.  LCRA is hereby granted and assigned a royalty free, non-exclusive, and irrevocable license to reproduce, publish, modify and use such items and to authorize others to do so solely for LCRA’s business purposes.  Contractor shall include in its subcontractor and consultant contracts, appropriate provisions to achieve the purposes set out here. 
(b)
Intellectual property and rights to intellectual property owned by any Party on the date of this Contract shall remain the property of that Party. 

(c)
CONTRACTOR DOES NOT REPRESENT OR WARRANT THAT ANY DELIVERABLES WILL BE SUITABLE FOR REUSE ON ANY OTHER PROJECT.  CONTRACTOR DISCLAIMS LIABILITY FOR ANY REUSE OF THE DELIVERABLES ON ANY OTHER PROJECT THAT IS DONE WITHOUT THE EXPLICIT, WRITTEN APPROVAL OF THE CONTRACTOR.  

Article 26. Termination for Convenience 

(a)  
LCRA shall have the right to terminate this Contract for its convenience at any time. After receipt of the notice of termination, the Contractor shall immediately proceed with the following obligations, regardless of any delay in determining or adjusting any amounts due at that point in the Contract:

(1)
Stop all ongoing Services;

(2)
Place no further subcontracts or orders for materials or Services;

(3)
Terminate all subcontracts;

(4)
Cancel all materials and equipment orders, as applicable; and

(5)
Take any action that is necessary to protect and preserve all property related to this Contract that is in the possession of the Contractor.


(b) 
In the event of a termination under paragraph (a) of this Article, LCRA shall pay equitable termination charges, including payment for portions of Services completed and materials purchased, profit on completed portions, and out-of-pocket costs that have been reasonably incurred by Contractor as a result of terminating this Contract.  LCRA shall not be liable in connection with any termination under this Article for special, incidental, consequential or punitive damages, or for loss of anticipated future Services, anticipated profits, administrative costs or overhead on anticipated Services, or other indirect costs. 

(c)
This provision relates only to Services being performed at the Fayette Power Project (FPP).  Notwithstanding any provisions in this Contract to the contrary, Contractor agrees that in the event the FPP is not provided sufficient appropriated funds for performance of the Services, and funds are not otherwise available to pay the Contractor, there is no other legal procedure by which payment can be made, and the non-appropriation of funds did not result from any act or failure to act on the part of FPP, the LCRA or Austin Energy, LCRA shall have the right to cancel this Contract by a written notice of termination served no less than thirty (30) days prior to the effective date of the termination.

Article 27. Termination for Cause 

(a)
 
The occurrence of any one or more of the following events will constitute an event of default:

(1)
Contractor’s persis​tent failure to per​form the Services in accordance with the Con​tract Documents (including, but not limited to, failure to supply suffi​cient skilled workers, suitable materi​als or equip​ment, or  to adhere to project schedules as adjusted from time to time pursuant by the Parties);

(2)
Contractor’s disregard of applicable laws or regula​tions;

(3)
Contractor’s disregard of the author​i​ty of LCRA’s representative;

(4)
Contractor’s violation in any material way of any provisions of the Contract Docu​ments;

(5)
Failure of Contractor to pay subcontractors and/or material suppliers; or

(6)
Contractor’s violation of LCRA’s ethics policy, LCRA Board Policy No. 206.

(b) 
If one or more of the events identified in paragraph (a) occur, LCRA may terminate this Contract if after giving Contractor (and the surety, if any) seven (7) calendar days prior written notice, unless such event of default shall have been cured. 

(c)
If this Contract has been so terminated by LCRA, the termination will not affect any rights or remedies of LCRA against Contractor or any surety then existing or which may thereaf​ter accrue.  No retention or payment of moneys due Contractor by LCRA will release Contractor from liability.

(d)
In such a circumstance, LCRA shall notify Contractor in writing of the termination, with copies of the notice to LCRA’s jobsite personnel.  

Article 28.  Suspension

(a)
LCRA may, at any time and at its sole option, suspend all or any portions of the Services to be performed under this Contract by providing ten (10) calendar days written notice to the Contractor.  Upon receipt of any such notice, Contractor shall:

(1)
Immediately discontinue the Services on the date and to the extent specified in the notice;

(2)
Place no further orders or subcontracts for materials, Services or facilities with respect to the suspended portion of the Services, other than to the extent necessary to protect any portion of the Services already performed;

(3)
Promptly make every reasonable effort to obtain suspension, upon terms satisfactory to LCRA, of all orders, subcontracts and rental agreements to the extent that they relate to performance of the portion of Services suspended by the notice;

(4)
Continue to protect and maintain the portion of the Services already completed, including the portion of the Services suspended hereunder, unless otherwise specifically stated in the notice; and

(5)
Continue to perform Contractor's obligations for the portions of the Services not suspended. 

(b)
As full compensation for such suspension, Contractor will be reimbursed for the following costs, reasonably incurred, without duplication of any item, to the extent that such costs actually result from such suspension of Services. 

(1)
A reasonable standby charge to be negotiated between LCRA and the Contractor sufficient to compensate Contractor for keeping (to the extent required in the notice) its organization and equipment committed to the Services in a standby status;

(2)
All reasonable costs associated with demobilization of Contractor's facility, forces and equipment; and

(3)
A reasonable amount to be negotiated between LCRA and the Contractor to reimburse the Contractor for the cost of maintaining and protecting that portion of the Services upon which activities have been suspended.

(c)
Upon receipt of notice to restart the suspended portion of the Services, Contractor shall immediately resume performance on the suspended portion of the Services to the extent required in the notice. Within fourteen (14) calendar days after receipt of notice to restart the suspended portion of the Services, the Contractor shall submit a revised schedule for approval by LCRA.  If, as a result of any suspension, the cost to Contractor of subsequently performing the Services or the time required to do so is changed, a claim for an adjustment in the Contract price may be made. Any claim on the part of Contractor for change in price or extension of time shall be made in accordance with this Contract. 

Article 29. Dispute Resolution

The Parties agree that in the event of a dispute concerning the performance or non-performance of any obligations flowing from or as a result of this Contract and prior to the initiation of any litigation, the Parties will voluntarily submit the dispute to the Travis County Dispute Resolution Center for mediation as though it were referred through the operation of the Texas Alternative Dispute Resolution Procedures Act, Title 7, Chapter 154, TEX. CIV. PRAC. & REM. ANN., (Vernon's 1986). No record, evidence, statement or declaration resulting from or in connection with such alternate dispute resolution procedure may be used in evidence in subsequent litigation except to demonstrate that this Article has been complied with in good faith by a Party.  Contractor shall proceed diligently with performance of the Contract, pending final resolution of any request for relief, claim, appeal, or action arising under the Contract.

Article 30. Notices

All notices or other communications required under this Contract may be made in writing and sent either by mail or fax to the other Party.

PRIVATE 
LCRA:






Contractor:

Lower Colorado River Authority



_________________________________

PRIVATE 
P.O. Box 220





_________________________________

PRIVATE 
Austin, TX 78767




_________________________________

Fax No._____________________


Fax No.___________________________

E-Mail:_____________________


E-Mail:___________________________
with a copy to:


Category Manager

___________________________


Lower Colorado River Authority


___________________


Austin, TX _________


Fax No. ____________________


E-Mail:_____________________
Article 31. Titles and Section Headings

The titles and section headings of this Contract are included for convenience only and shall not be deemed to constitute a part of this Contract.

Article 32. Interpretation and Reliance

While this Contract form was initiated by LCRA, Contractor had the opportunity to take exception to and seek clarification of it.  Thus, this Contract is the product of negotiations between the Parties. No presumption will apply in favor of any Party in the interpretation of this Contract or in resolution of any ambiguity of any provision.
Article 33. Failure to Act

No action or failure to act by either Party shall be a waiver of a right or duty afforded under the Contract, nor shall such action or failure to act constitute a breach of this Contract, except as specifically agreed to in writing.

Article 34.  Contract Non-Exclusive

The Contract is not exclusive. Contractor has the right to perform Services for others during the term of the Contract, and LCRA has the right to hire others to perform the same or similar tasks.

Article 35. Third Party Beneficiaries

There are no third party beneficiaries to this Contract and the provisions of this Contract shall not create any legal or equitable right, remedy or claim enforceable by any person, firm or organization other than the Parties and their permitted successors and permitted assigns.

Article 36.  Mitigation of Damages

In all cases the Party establishing or alleging a breach of contract or a right to be indemnified in accordance with this Contract shall be under a duty to take all necessary measures to mitigate the loss which has occurred, provided that it can do so without unreasonable inconvenience or cost.

Article 37.  Severability

This Contract is severable and if any one or more parts of it are found to be invalid, such invalidity shall not affect the remainder of this Contract if it can be given effect without the invalid parts.

Article 38.  Services for Fayette Power Project and LCRA Affiliates

(a) 
This subsection only applies if Services are to be performed at or for the Fayette Power Project (FPP).  LCRA is the project manager for FPP, portions of which LCRA owns with Austin Energy, the municipally owned utility of the City of Austin, Texas.  With respect to any Services performed under this Contract at or for FPP, all indemnities under this Contract shall extend both to LCRA, its directors, officers and employees, and to Austin Energy and its council members, directors, officers and employees, as their respective interests may appear.  In addition, the protections afforded by the additional insured requirement and waiver of subrogation shall extend both to LCRA, its directors, officers and employees, and to Austin Energy and its council members, directors, officers and employees, as their respective interests may appear.  

(b)  
This subsection only applies if Services are to be performed in connection with an LCRA Affiliate. LCRA operates both electrical generation and transmission assets for LCRA Affiliates under service contracts between LCRA and those Affiliates.  With respect to any Services performed under this Contract in connection with LCRA Affiliates, all indemnities under this Contract shall extend both to LCRA, its directors, officers and employees, and to the applicable Affiliate, its directors and officers.  In addition, the protections afforded by the additional insured requirement and waiver of subrogation shall extend both to LCRA, its directors, officers and employees, and to the Affiliate, its directors and officers. As used herein, the term “Affiliate” includes Gentex Power Corporation, LCRA Transmission Services Corporation and any similar entity currently existing or hereafter created, membership on the governing body of which is controlled by LCRA.   

Article 39.  Integration & Contract Modification 

This Contract, including its exhibits and Task Orders issued pursuant to it, contains the entire and integrated agreement between Contractor and LCRA as to its subject matter and supersedes all prior negotiations, correspondence, understandings, representations and agreements, written or oral, related to it.  In case of conflict between the terms and conditions of this Contract and those of any standard sales forms presented by Contractor or such forms appearing in or referenced by Contractor's bid or proposal, the terms and conditions of this Contract shall prevail.  The terms and conditions of this Contract can be modified only by a writing signed by an authorized representative of both Contractor and LCRA. 

Article 40.  Approval
Contracts with the LCRA that exceed $300,000 (either initially or through a change order) must be approved by the LCRA Board of Directors before they become effective.  Consulting contracts that exceed $50,000 (either initially or through a change order) must be approved by the LCRA Board of Directors before they become effective.  Change orders to contracts must be approved by the LCRA Board of Directors if they exceed $300,000 ($50,000 for consulting contracts), either separately or in the aggregate.  Change orders must be executed by an authorized LCRA Category Manager or Buyer.

Contracts in excess of $14,999 or more involving the Fayette Power Project or the Smithville Railcar Facility must be reviewed and approved by the FPP Management Committee prior to becoming effective.  Change Orders to contracts must be approved by the FPP Management Committee if they exceed $14,999, either separately or in the aggregate.  Change orders must be executed by an authorized LCRA Category Manager or Buyer.

Article 41.  Security at LCRA Job Site
THIS ARTICLE INTENTIONALLY DELETED
ARTICLE 42.  RIGHT TO AUDIT 

LCRA shall have the right to audit all books and records (in whatever form they may be kept, whether written, electronic or other) relating or pertaining to this contract or agreement (including any and all documents and other materials, in whatever form they may be kept, which support or underlie those books and records), kept by or under the control of the Contractor, including, but not limited to those kept by the Contractor, its employees, agents, assigns, successors and subcontractors.  The Contractor shall maintain such books and records, together with such supporting or underlying documents and materials, for the duration of this contract or agreement and for at least 2 years following the completion of this contract or agreement including any and all renewals thereof.  The books and records, together with the supporting or underlying documents and materials shall be made available, upon request, to LCRA, through its employees, agents, representatives, contractors or other designees, during normal business hours at the Contractor’s office or place of business.  In the event that no such location is available, then the books and records, together with the supporting or underlying documents and records, shall be made available for audit at a time and location which is convenient for LCRA.

Lower Colorado River Authority:

Contractor:

By:  ___________________________

By:  ___________________________

Name: _________________________

Name: _________________________

Title: __________________________

Title: __________________________

Date: __________________________

Date: __________________________
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