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Request for Proposal (RFP)


RFP Number:                                  1101			

Issued on:			February 25, 2011

For:				Diagnostic Review of Legal and Regulatory Framework for PPPs
in Ukraine

Period of Performance:		March 21, 2011 – June 10, 2011

Proposal Deadline:		March 11, 2011 



BACKGROUND
The Public-Private Partnership Development Program (P3DP) is a five-year initiative funded by the U.S. Agency for International Development (USAID) and designed to attract private sector finance and operational expertise in public infrastructure development and provision of public and social services in both urban and rural areas. 
To achieve this goal, the program will work within four inter-related objectives typically achieved by countries that have successfully mainstreamed the use of public-private partnership (PPP) projects as a tool supporting economic growth:
Objective 1:	Promote a sound policy and legal environment [conforming to international good practice] that fosters the development of PPPs. 
Objective 2:	Support the establishment of a “PPP Unit” at the national level.
Objective 3:	Promote the benefits of PPPs to relevant stakeholders and build the capacity of local organizations to (a) perform quality identification, selection, design, assessment, management or monitoring of PPP initiatives aspiring to the level of international best practice, and (b) train/coach others to do so effectively. 
Objective 4:	Identify and develop successful pilot PPP transactions at the municipal level (a total of ten being targeted).

P3DP works closely with an Interagency Working Group under the aegis of the Ministry of Economic Development and Trade, whose role is to advise the Ministry on PPP matters and promote the Government’s policy on PPPs, including recommendations for legal reform and for the establishment of a PPP Unit. 



OVERVIEW OF THIS CONSULTANCY 
The assignment consists of carrying out, in the light of international good practice, a diagnostic review of the legal and regulatory framework for PPPs in Ukraine with a view to identifying significant obstacles, deficiencies, and problem areas that could inhibit or constrain the development, procurement, financing, or implementation of sound and bankable PPP arrangements.  Notable strengths of the current framework should also be identified.  See attached Terms of Reference (TOR) for the details relating to the technical aspects of the performance of work expected under the resulting firm fixed price purchase order.

PERIOD OF PERFORMANCE 
The consultancy shall commence on or about March 21, 2011 and the period of performance is expected to be approximately twelve weeks.

The approximate timeline for this assignment is as follows:

Issuance of RFP – February 25, 2011
Due date for Proposals – March 11, 2011
Award and commencement of work – March 21, 2011
Completion of analysis and delivery of Draft Report – not later than April 29, 2011
Return of initial comments from P3DP, within two (2) weeks of delivery of Draft Report – approximately May 13, 2011
Finalization of Draft Report, within one (1) week of comments from P3DP
Preparation of Presentation slides and delivery for review to P3DP – not later than May 20, 2011
Presentation delivery per TOR – o/a May 27, 2011 (TBD)
Resolution of comments and submittal of Final Report in English – targeted to be not later than June 10, 2011
Submittal of Final Report in Ukrainian – within two (2) weeks after acceptance of the final English report.

BUDGET
Though the technical services and deliverable(s) contemplated are intended to be acquired under a firm fixed price purchase order, bidders are requested to provide two separate price components:
a. A firm fixed price for all services required to produce an accepted Final Report in English, and
b. A firm fixed price for the translation and delivery of the Final Report in Ukrainian, per standards required in the attached TOR.

EVALUATION CRITERIA
Proposals will be evaluated and scored according to the selection criteria and weights set out below: 

	Criteria
	Weighting

	Qualifications and experience of the lead lawyer in PPP legal reform activities
	30%

	Qualifications and experience of the lead lawyer in PPP transaction activities (advice, due diligence, transaction support, or similar)
	25%

	Qualifications and experience of the supporting team members with respect to Ukrainian law and legal system
	15%

	Complementarity of skills reflected in the work team with a view to achieving project outputs
	10%

	Quality of technical proposal
	10%

	Total price proposed
	10%

	Total
	100%



[bookmark: _GoBack]Following completion of the technical review, the Selection Committee will evaluate relevant cost proposals. Committee may take into consideration price(s) and cost effectiveness, but in the end will make a subjective determination weighing higher/lower technical against higher/lower costs. A certification of independent price determination is required (See appendix 2).

CONTRACT MECHANISM	
A firm fixed price purchase order will be the contracting mechanism for the performance of the scope of work detailed herein.   General Terms and Conditions are to be found as Appendix 1.

TERMS OF PAYMENT
Payment will be subject to submission and acceptance of deliverable(s) noted herein. Payment will be made in US dollars to the contracted party in accordance with schedule and other details which will be negotiated prior to award and embodied in the executed contract or purchase order documentation.

PROPOSAL SUBMISSION REQUIREMENTS
Interested bidders must provide the following:

I. Capability and Technical Experience Statement – not to exceed three (3) pages, indicating the following: 
· A short statement describing the bidder’s capability for best completing the assignment.
· The bidder’s previous experience with similar activities. 
· Description of any partner organization or subcontractor that you might contract with to do any portion of the scope of work, and a description of the division of level of effort and responsibility between the bidder and the partner or subcontractor. 

II. Technical Proposal – Not to exceed two (2) pages indicating how the bidder will accomplish the tasks and deliverables set forth in this RFP.  This shall include an initial one-page Management Plan (indicating the overall approach and oversight of the work required to reach the resulting requirements as outlined in the attached TOR), followed by a one-page, clear and comprehensive methodology describing the approach by which you will carry out this assignment(s) as reflected in the attached TOR.

III. Staffing – Please identify, in an attachment to your proposal, the staffing structure proposed to execute the work and the qualifications of the key personnel, providing a biosketch for each person of no more than half a page. CVs for personnel should be included in an annex. 

AED may request completion of bio-data 1420 sheets for key personnel staff who will work on this activity, as well as supporting documentation if required.  

IV. Price Proposal – Please provide a two-part price proposal as indicated in the BUDGET section above.

V. References – Please include the names and current contact information for three client references with whom the lead lawyer has worked in the past three (3) years. References should be those who have knowledge of the capabilities of the lead lawyer in the area(s) of expertise implied in this RFP as being required to accomplish the provision of the technical assistance.

VI. Contact Information – Please send complete contact information in order to respond to proposals, negotiate/finalize the purchase order, and administer the purchase order.  Contact information includes:
· Name and title of main contact person
· Street and mailing addresses
· Phone/fax numbers
· E-mail addresses of key individuals.
· Any additional relevant/organizational information should also be provided.

VII. Best Offer – Although present plans are to enter into discussions with the most highly ranked bidder following evaluation of proposals, AED reserves the right to award without discussions or negotiations.  Hence, initial proposals should be submitted to AED with the most favorable terms, from a technical and price standpoint.

VIII. Proposal validity – AED requests that all bidders’ technical and price components of their proposals be valid for a period of at least 60 days after date of submission.

SUBMISION OF PROPOSALS
Immediate acknowledgment of receipt of this RFP is requested to be submitted to Olga Petrenko by email (otpet@hotmail.com) by all interested entities. These email notifications of interest will be used in disseminating answers to clarifying questions, if any.  Any questions or requests for clarification need to be submitted in writing to the same email addresses, by March 4, 2011, 4:00 p.m. Kyiv Time.  Inquiries and answers to inquiries will be shared with all applicants who have acknowledged receipt of and interest in this RFP.  No telephone inquiries will be answered.

The deadline for this RFP is Friday, March 11, 2011, 4:00 p.m. Kyiv Time.  

Proposals should be submitted by mail or e-mail to:
Olga Petrenko (otpet@hotmail.com)
Public Private Partnership Development Program
44 Khreschatyk Street, 3rd Floor
Kyiv, Ukraine
    
Proposals received after this date and time shall not be accepted and shall be considered non-responsive. AED will acknowledge receipt of your proposal by return email.  

AED has the right to rescind any RFP, or rescind an award prior to the signing of a contract due to any unforeseen changes in the direction of AED's client (USAID), be it funding or programmatic

WITHDRAWALS OF PROPOSALS
Proposals may be withdrawn at any time before award by written notice via email from a bidder to the AED contact noted in the SUBMISSION OF PROPOSALS section above. 

AWARD AND NOTIFICATION OF SELECTED PROPOSALS
1. Prior to the expiration period of proposal validity, AED will notify, in writing, the bidder with the highest scoring proposal and invite this bidder to negotiate the contract.
2. The aim is to reach agreement on all points, and draft an initial contract by the conclusion of discussions.
3. Discussions of the technical proposal may include the proposed methodology, schedule of activities, staffing and any suggestions the bidder may have to improve the scope of work.
4. Changes agreed upon will then be reflected in the financial proposal, as appropriate.
5. Having selected a bidder on the basis of an evaluation of proposed key professional staff among other things, AED expects to finalize a contract on the basis of the staff named in the proposal and require assurance that these staff will actually be available. AED will not consider substitutions except in the cases of unexpected extensive delays in the starting date or incapacity of key personnel due to health.
6. The negotiations will be concluded with a review of the draft form of the contract. AED and the bidder will finalize the contract to conclude negotiations.
7. The contract will be awarded (Purchase Order issued) after successful negotiations with the selected bidder. If negotiations fail, AED will invite the bidder having obtained the second highest score to enter into negotiations. Upon successful completion of negotiations, AED will promptly inform all other bidders that their proposals have not been selected.
8. Issuance of this RFP does not constitute an award commitment on the part of AED nor does it commit AED to pay for the costs incurred in the submission of a proposal to the RFP.  Furthermore, AED reserves the right to reject any or all proposals received and to negotiate separately with a bidder, if such action is considered to be in the best interest of AED’s client organization, USAID.

AED may:
(1)	Reject any or all offers;
(2)	Accept other than the lowest-price offer; 
(3)	Waive informalities or minor irregularities in offer received; and/or
(4)	Make multiple awards, as feasible.

FALSE STATEMENTS IN PROPOSAL
Bidders must provide full, accurate and complete information as required by this solicitation and its attachments.

CONFLICT OF INTEREST
Bidders must provide disclosure of any past, present or known future relationships with any parties associated with the issuance, review or management of this solicitation and anticipated award.  Failure to provide full and open disclosure may result in AED having to re-evaluate selection of a potential bidder.

ATTACHMENT(S) TO THIS RFP
There is one attachment to this RFP:  Diagnostic Review of Legal and Regulatory Framework for PPPs in Ukraine / Terms of Reference.


Appendix 1:  GENERAL TERMS AND CONDITIONS

1. Offer & Agreement. The following terms together with such terms as are set forth on the face of this agreement, with such other documents as may be incorporated by reference or attached hereto, and with such additional terms as are approved in writing by the Academy for Educational Development Inc., hereinafter referred to as “AED” in any Change Notice issued to this order, Constitute the offer of AED to Vendor and shall, when accepted, constitute the entire order or contract between AED and Vendor. AED hereby gives notice of its objection to any different or additional terms. This agreement shall be deemed to have been accepted upon Vendor’s signed acceptance on the cover of this order or commencement of performance (whichever is applicable). Any reference herein to any proposal, quotation, or other communication by Vendor shall, unless indicated to the contrary herein, be deemed to be limited to the description of the services and to be limited by the terms set forth or incorporated by reference herein.
2. Assignment; Neither party shall have any right to assign this order or any benefits arising from this order without the prior written consent of the other, and, unless otherwise agreed in writing, the rights of any assignee shall be subject to all set-offs, counterclaim, and other comparable rights arising hereunder. AED shall not, except as otherwise agreed in writing by AED, delegate or assign all or substantially all of on any item or service to be furnished under this agreement.
3. Proprietary Information & Confidentiality. Vendor shall consider all data, documentation, drawings, specifications software and other information furnished by AED to be confidential and proprietary and shall not disclose any such information to any other person, or use such information itself for any purpose other than that for which it was intended in completing this order, unless Vendor obtains written permission from AED to do so. Vendor agrees to execute AED’s standard Non-Disclosure Agreement upon request. 
4. Terms of Payment.  Subject to any superceding terms on the face hereof, Vendor shall invoice AED at 1825 Connecticut Ave., NW, Washington, D.C., Attn: AED Purchase Agent (Block 10) and be paid upon completion/acceptance of the required supplies/services. Vendor shall be paid not later than thirty (30) days after AED’s receipt of an acceptable invoice or AED’s receipt of the completed products/services, together with any required documents. Drafts will not be honored.
5. Compliance with Law. Vendor’s performance of work hereunder and all products to be delivered hereunder shall be in accordance with any and all applicable executive orders, Federal, State, municipal, and local laws and ordinances, and rules, orders, requirements and regulations. Such Federal laws shall include, but not be limited to, the Fair Labor Standards Act of 1938 as amended, E.O. 11246, “Equal Opportunity,” as amended by E.O. 11375, “Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and as supplemented by regulations at 41 CFR Chapter 60, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor”, the Copeland “Anti-Kickback” Act (18USC874 and 40USC276c and 18USC874 as supplemented by Department of Labor regulations at 29CFRpart 3, the Davis-Bacon Act, as amended (40USC276a-a7) and as supplemented by Department of Labor at 29CFRpart 5, the Contract Work Hours and Safety Standards Act (40USC327-333), and the Byrd Anti-Lobbying Amendment (31USC1352). Unless otherwise agreed, governing law shall be that of the State of Delaware.
6. Title and Risk of Loss. Title to and risk of loss of, each product and/or service to be delivered/provided hereunder shall, unless otherwise provided herein, pass from Vendor to AED upon acceptance of such product/service by AED.
7. Inspection. (a) Vendor shall work within professional standards and limitations specified on work statements, drawings and specifications covering the work and shall make such inspections as are deemed necessary to insure Vendor compliance, unless deviation there from is authorized in writing by AED. (b) All shipments of materials shall be subject to final inspection by AED after receipt by AED at destination. If material supplied or work performed by Vendor is found to be defective, Vendor shall be given the opportunity to correct any deficiencies within a reasonable period of time. If correction of such work is impracticable, Vendor shall bear all risk after notice of rejection and shall, if so requested by AED and at its own expense, promptly make all necessary replacements. Vendor shall provide immediate notice to AED of any potential failure on the part of its suppliers to provide supplies/services required hereunder. Vendor is responsible for any deficiency on the part of its suppliers. VENDOR SHALL BE RESPONSIBLE FOR ANY COSTS OF REPROCUREMENT AS MAY BE NECESSARY FOR AED TO SECURE THE SUPPLIES/SERVICES AS A RESULT OF VENDOR’S INABILITY TO PERFORM THAT EXCEED THE AGREED UPON PRICE HEREIN. (d) Final inspection and acceptance by AED shall be conclusive except for latent defects, fraud, or for any rights provided by any product warranty.
8. Force Majeure. The Vendor shall not be liable by reason of any failure in performance of this Agreement in accordance with its terms if such failure arises out of causes beyond the control and without the fault or negligence of Vendor.  Such cases may include, but are not restricted to, acts of God, acts of government or municipal or other authorities, fires, floods, epidemics, quarantines, strikes, and labor disputes. Such causes do not include deficiencies on the part of its suppliers.
9. General Warranty. Vendor warrants all supplies/services to be free from all materials defects and expressly represents that all such required supplies/services are capable of providing/performing the function service for which they were intended. Vendor agrees to pass on all manufacturer’s warranties to AED. 
10. Liens.  Vendor agrees to deliver/provide the products/services which are the subject-matter of this order to AED free and clear of all liens, claims, and encumbrances.
11. Stop Work and Termination.  (a) AED shall have the right to direct Vendor to stop work at any time.  Such direction must be in writing and shall be effective for a period of no more than 30 days after which time Vendor may continue work absent direction to do so or a notice of termination.  (b) This Order may be terminated upon default of either party in meeting its obligations hereunder. (c) This order may be terminated for convenience, without fault of either party, by AED with advance written notice to Vendor.   Vendor shall be paid for work completed and shall be reimbursed all actual costs for work in process incurred to time of termination notification inclusive of any associated administrative costs, restocking charges, vendor cancellation charges and settlement costs.  Under no circumstances shall Vendor receive more than the original value of this Order (d) This order may be terminated for constructive default in the event that the AED has reasonable cause to believe that the Vendor will not be able to perform in accordance with the terms and conditions of the Order.  Vendor shall be given a reasonable opportunity to respond to a notice of constructive default termination. In the event of failure of the Vendor to deliver/complete any part of this order, then AED shall, at its sole discretion, have the right to accept any delivered/completed part and unilaterally reduce the agreed upon price accordingly. (e) AED acceptance of partial deliveries shall not constitute a waiver of any of the Vendor’s remaining obligations hereunder. (f) The preceding paragraph (e) shall not limit any legal rights of either party to cancel this order by reason of any default, and AED further reserves the right to cancel this order without further liability for articles not accepted by AED in the event Vendor commits an act of bankruptcy, files or has filed against the petition of bankruptcy or insolvency or suffers any receivership or other similar petition to be filed for or against it, or assignment. 
12. Insurance & Work on AED’s or AED Client Premises. When Vendor performs work on AED’s premises during the performance of this order, the Vendor agrees to maintain General Liability Insurance in the amount of at least $500,000 per claim/occurrence and such other insurance as may be required in writing by the AED Client. Vendor, however, shall maintain adequate insurance coverage against claims arising from injuries sustained by Vendor on AED’s facilities and agrees to be liable for all damages & claims arising against AED for which the Vendor is responsible.
13. Independent Relationship. Nothing in this Agreement shall be construed as creating anything other than an independent Contractor/Vendor, AED/vendor relationship between AED and the Vendor.
14. Work Product Presumptive Academy Property.  All writings, books, articles, computer programs, databases, source and object codes, and other material of any nature whatsoever, including trademarks, trade names, and logos, that is subject to copyright protection and reduced to tangible form in whole or in part by Vendor in the course of Vendor’s service to AED shall be considered a work made for hire, or otherwise AED property.  During this agreement  and thereafter, Vendor agrees to take all actions and execute any documents that AED may consider necessary to obtain or maintain copyrights, whether during the application for copyright or during the conduct of an interference, infringement, litigation, or other matter (AED shall pay all related expenses).  Vendor shall identify all materials in which Vendor intends to exempt from this provision prior to the use or development of such materials.
15. Rights in Data. The Vendor understands and agrees that AED may itself and permit others, including government agencies of the United States and other foreign governments, to reproduce any provided publications and materials through but not limited to the publication, broadcast, translation, creation of other versions, quotations there from, and otherwise utilize this work and material based on this work.  During the agreement and thereafter, Vendor agrees to take all actions and execute any documents that AED may consider necessary to obtain or maintain copyrights, whether during the application for copyright or during the conduct of an interference, infringement, litigation, or other matter (all related expenses to be borne by AED).  The Vendor shall identify all materials it intends to exempt from this provision prior to the use or development of such materials.  The Vendor shall defend, indemnify, and hold harmless AED against all claims, suits, costs, damages, and expenses that AED may sustain by reason of any scandalous, libelous, or unlawful matter contained or alleged to be contained in the work, or any infringement or violation by the work of any copyright or property right; and until such claim or suit has been settled or withdrawn, AED may withhold any sums due the Vendor under this agreement.  Vendor agrees to specifically identify to AED any and all computer software licenses (“including shrink-wrap”) as may convey to the AED. Vendor agrees that any and all computer software developed in the performance of this order using AED monies shall, unless otherwise agreed, become and remain the property of AED.
16. Indemnification. The Vendor shall defend, indemnify, and hold harmless AED against all claims, suits, costs, damages, and expenses that AED may sustain by reason of Vendor’s negligent or unlawful actions resulting from Vendor’s performance under this agreement.
17. Liquidated Damages.  If the Vendor fails to deliver the supplies or perform the services within the time specified in this agreement, AED may require that Vendor pay, in place of actual damages, liquidated damages in the amount of one percent (1%) of the agreement value for each day of delay.  If AED terminates this agreement in whole or in part for default , as provided under section 12 above, Vendor is liable for liquidated damages accruing until such time that AED reasonably obtains delivery or performance from another vendor.  These liquidated damages shall be in addition to any excess costs for re-purchase.  Vendor will not be charged with liquidated damages when delay of delivery or performance is beyond the control and without the fault or negligence of the Vendor. 
18. Debarment, Suspension, Ineligibility, and Voluntary Exclusion.  Vendor certifies by acceptance of this agreement that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any U.S. Federal Government department of agency.
19. Drug Trafficking.  AED and/or the US Government reserve the right to terminate this purchase order/subcontract to demand a refund or take other appropriate measures if the vendor is found to have been convicted of a narcotics offense or to have been engaged in drug trafficking as defined in 22 CFR Part 140.
20. Terrorism E.O. 13224.  Vendor agrees and certifies to take all necessary actions to comply with Executive Order No. 13224 on Terrorist Financing; blocking and prohibiting transactions with persons who commit, threaten to commit, or support terrorism.(E.O.13224 text available at: http://www.whitehouse.gov/news/releases/2001/09/20010924-1.html  Note: Vendor is required to obtain the updated lists at the time of procurement of goods or services.  The updated lists are available at: http://treasury.gov/offices/enforcement/ofac/sanctions/terrorism.htm and http://www.un.org/Docs/sc/committees/1267







Appendix 2: Certification of Independent Price Determination	

(This page to be executed and returned with bidder’s proposal)

    (a) The bidder certifies that--
    (1) The prices in this offer have been arrived at independently, without, for the purpose of restricting competition, any consultation, communication, or agreement with any other bidder, including but not limited to subsidiaries or other entities in which the bidder has any ownership or other interests, or any competitor relating to (i) those prices, (ii) the intention to submit an offer, or (iii) the methods or factors used to calculate the prices offered;
    (2) The prices in this offer have not been and will not be knowingly disclosed by the bidder, directly or indirectly, to any other offeror, including but not limited to subsidiaries or other entities in which the bidder has any ownership or other interests, or any competitor before bid opening (in the case of a sealed bid solicitation) or contract award (in the case of a negotiated or competitive solicitation) unless otherwise required by law; and
    (3) No attempt has been made or will be made by the bidder to induce any other concern or individual to submit or not to submit an offer for the purpose of restricting competition or influencing the competitive environment.
    (b) Each signature on the proposal is considered to be a certification by the signatory that the signatory--
    (1) Is the person in the bidder's organization, if applicable, responsible for determining the prices being offered in this bid or proposal, and that the signatory has not participated and will not participate in any action contrary to subparagraphs (a)(1) through (a)(3) above; or
    (2) 	(i) Has been authorized, in writing, to act as agent for the principals of the bidder in certifying that those principals have not participated, and will not participate in any action contrary to subparagraphs (a)(1) through (a)(3) above;
    	(ii) As an authorized agent, does certify that the principals of the bidder have not participated, and will not participate, in any action contrary to subparagraphs (a)(1) through 
(a)(3) above; and
    	(iii) As an agent, has not personally participated, and will not participate, in any action contrary to subparagraphs (a)(1) through (a)(3) above.
    (c) Bidder understands and agrees that -- 	
    (1) Violation of this certification will result in immediate disqualification from this solicitation without recourse and may result in disqualification from future solicitations; and
    (2) Discovery of any violation after award to the bidder may result in the termination of the award for default.  


____________________________________________     ______________________________
Signature of Bidder	 			              Date
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