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APRIL 15, 2013 

 

REQUEST FOR PROPOSAL 

DATA MANAGEMENT SYSTEM 

CITY OF PORT ARTHUR TRANSIT DEPARTMENT  

 

DEADLINE: Sealed proposal submittals must be received and time stamped by 3:00p.m., 

Central Standard Time, Wednesday, May 1, 2013.  (The clock located in the City Secretary’s 

office will be the official time.)  All proposals received will be read aloud at 3:15p.m. on 

Wednesday, April 10, 2013 in the City Council Chambers, City Hall, 5
th

 Floor, Port Arthur, TX.  

Proposals will be opened in a manner to avoid public disclosure of contents; however, only the 

names of proposers will be read aloud. 

  

MARK ENVELOPE: Data Management 
 

DELIVERY ADDRESS: Please submit one (1) original and five (5) exact duplicate copies of 

your RFP to: 

 

 CITY OF PORT ARTHUR    CITY OF PORT ARTHUR 

 CITY SECRETARY      or  CITY SECRETARY 

 P.O. BOX 1089     444 4TH STREET, 4
th

 Floor 

 PORT ARTHUR, TEXAS 77641   PORT ARTHUR, TEXAS 77640 

 

POINTS OF CONTACT: 

 

Questions concerning the Request for Proposal should be directed in writing to: 

City of Port Arthur, TX 

Clifton Williams, Senior Purchasing Assistant 

P.O. Box 1089 

Port Arthur, TX  77641 

cwilliams@portarthur.net 

 

Questions concerning the Scope of Work should be directed in writing to: 

City of Port Arthur, TX     

Colleen Russell, Director of Transit 

P.O. Box 1089       

Port Arthur, TX  77641     

russellc@portarthur.net 

mailto:cwilliams@portarthur.net
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The enclosed REQUEST FOR PROPOSAL (RFP) and accompanying General Instructions are for 

your convenience in submitting proposals for the enclosed referenced services for the City of Port 

Arthur. 

 

Proposals must be signed by a person having authority to bind the firm in a contract.  Proposals 

shall be placed in a sealed envelope, with the Vendor’s name and address in the upper left-hand 

corner of the envelope.   

 

ALL PROPOSALS MUST BE RECEIVED IN THE CITY SECRETARY’S OFFICE BEFORE 

OPENING DATE AND TIME.  It is the sole responsibility of the firm to ensure that the sealed 

RFP submittal arrives at the above location by specified deadline regardless of delivery method 

chosen by the firm.  Faxed or electronically transmitted RFP submittals will not be accepted. 

 

 

 

 

 

Shawna Tubbs, CPPO, CPPB 

Purchasing Manager 
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REQUESTS FOR PROPOSALS 

DATA MANAGEMENT SYSTEM 

CITY OF PORT ARTHUR TRANSIT DEPARTMENT  

 

(To be Completed ONLY IF YOU DO NOT BID.) 

 

FAILURE TO RESPOND TO BID SOLICITATIONS FOR TWO (2) BID PERIODS MAY 

RESULT IN REMOVAL FROM THE VENDOR’S LIST. However, if you are removed you will 

be reinstated upon request. 

 

In the event you desire not to submit a bid, we would appreciate your response regarding the 

reason(s). Your assistance in completing and returning this form in an envelope marked 

with the enclosed bid would be appreciated. 

 

NO BID is submitted:    ____  this time only ____  not this commodity/service only 

 

                                       Yes               No 

Does your company provide this product or services? 
  

Were the specifications clear? 
  

Were the specifications too restrictive? 
  

Does the City pay its bills on time? 
  

Do you desire to remain on the bid list for this product or service? 
  

Does your present work load permit additional work? 
  

Comments/Other Suggestions: 
  

   

 

  

Company Name: 

Person Completing Form: Telephone: 

Mailing Address: Email: 

City, State, Zip Code: Date: 
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City of Port Arthur 

Request for Proposals 

Data Management System 

City of Port Arthur Transit Department  
 

OBJECTIVE 

 

The purpose of the Port Arthur Transit Data Management system is to aggregate data from 

different sources within the organization in order to produce meaningful reports that will assist in 

making business decisions for Transit operations. The package should include “canned reports” or 

pre-existing standard reports which are mentioned later in this document and give users the ability 

to create customized reports. In addition, the system will  help transit accumulate data for monthly 

and quarterly reports for ITT, FTA and TXDOT 

 

The goal of City of Port Arthur Transit is to define and consistently implement best practices to 

use information to help improve service quality and the efficiency and effectiveness of operations. 

A change in staff members should not result in downtime or the reinvention of processes and 

reports. The system utilized should be capable of evolving as technologies utilized in the transit 

industry change. This same system should allow for performance to be compared to agency 

determined targets and budgets. The Dispatchers have been writing down schedules up to a month 

at a time for passengers and a program is required to organize and reference future and past travel. 

Such a program should have modules that will enable other daily data such as fare box counts, 

accidents monthly, operations per hour/mile and other matters. 

 

The fixed route service consists of six routes that operate Monday through Friday. The Paratransit 

service is operated Monday through Friday. Both services run from 6:15 a.m to 6:15 p.m. Eighteen 

vehicles are used to provide service (10 fixed routes, 8 paratransit) .   

 

Data Sources 

The Data Source List in Appendix C is a list of data sources the Transit Department currently uses 

to create reports. Sample data will be provided. 

 

At the time of implementation, the vendor may have to utilize the data accrued by the contractors 

on the contractor’s excel spreadsheet referenced in the Data Source List. 

 

Historical Data 

At a minimum, historical data stored within Transit’s monthly data files will be imported into the 

data management. This data is stored in Excel spreadsheets and represents basic monthly, route 

level operating data for the system. 

 

Required Reports 

The Data Management Report Table in Appendix D lists the REQUIRED reports, included in the 

table are the report name, description, and data sources. Transit also expects the reports to be 

available in graphical form for easy data translation. The reports will give users the ability to 

specify certain parameters such as a time period, route number, coach number, travel direction, 

etc. For key performance indicator reports, the system must allow Transit the ability to raise or 

lower a target or goal. In other words, the goals or targets should not be hard coded in the system. 
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Custom Reports 

Transit requires the selected vendor to make available the data used to create the canned reports so 

that Transit can create custom reports. The selected vendor will provide a data dictionary of the 

database. The proposers will include in the proposal and cost model, development of 5 custom 

reports to be determined either during and/or after the Data Management system has been 

implemented. 

 

 

Report Output 

Aside from formatted paper reports, the reports will also be available in the following formats: 

 Formatted Download, so data can be imported into programs including, but not limited to, 

MS Excel or MS Access. 

 Graphical Representation to provide quick and easy report analysis. 

o Dashboards: The Key Performance Indicators should be available in a dashboard 

format that is easily transferred to our website so that the public and our board 

members can see whether or not we have achieved our targets. 

o Charts (Line Graphs, Bar Graphs, and Pie Charts). 

 

Database Access 

Transit expects to maintain control of the Data Management system contents. This includes the 

authority to assign full, limited, read-only, or no access as necessary. 

 

Database Technical Requirements 

The database will be ODBC compliant which will allow connection to a report writing program 

such as but not limited to Crystal Reports or Cognos. 

 

System Architecture 

Transit is open to a system hosted either in-house or off-site. The architecture should be designed 

to protect the critical data and services running on the production servers so as to not interfere with 

any applications which may be utilizing the data. 

 

Hardware Requirements 

The vendor will provide the City with hardware system specifications, including operating system 

and database server software. These specifications must be adequate to meet the customer’s needs 

for at least 5 years; therefore consideration must be made for growth. 

 

Vendors have the option to provide the hardware, including operating system and necessary 

database server software, for the system. The hardware price quote can be listed as a separate line 

item. If hardware is quoted, it will be treated separately during evaluation. If a proposer chooses 

not to provide the necessary hardware, an estimate of hardware expenses Transit would incur must 

still be included in the price quote. 

 

Backup and Disaster Recovery Strategy 

The vendor will also provide Transit its preferred backup strategy for the system. If the proposed 

system is a “hosted” system, then the selected vendor must provide Transit with the backup and 

disaster recovery strategies. 

 

Training and Documentation 

The selected vendor will provide Transit staff at least 3 days of training, which will include, but 

not be limited to: 
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 How to navigate the system. 

 How to pull up canned reports. 

 How to export data from reports. 

 

The selected vendor will also provide at least 2 days of system administration training which will 

include, but not be limited to: 

 

 System administration 

 User management 

 System management 

 Database management 

 Creation of reports 

 

The vendor will also provide Transit with documentation in electronic form with instructions on 

how to use the system and system administration. 

 

 

ARRA Reporting Requirements 

The successful bidder will be required to comply with all reporting requirements contained in the 

American Recovery and Reinvestment Act (ARRA). Details on reporting requirements can be 

found at: 

 

http://www.fta.dot.gov/grants/12835.html 
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The City of Port Arthur requires comprehensive responses to every section within this RFP.  

Conciseness and clarity of content are emphasized and encouraged.  Vague and general 

proposals will be considered non-responsive and will result in disqualification.  To facilitate 

the review of the responses, Firms shall follow the described proposal format.  The intent of 

the proposal format requirements is to expedite review and evaluation.  It is not the intent to 

constrain Vendors with regard to content, but to assure that the specific requirements set 

forth in this RFP are addressed in a uniform manner amenable to review and evaluation.  

Failure to arrange the proposal as requested may result in the disqualification of the 

proposal.  It is requested that proposals be limited to no more than 50 pages, excluding 

resumes.  All pages of the proposal must be numbered and the proposal must contain an 

organized, paginated table of contents corresponding to the sections and pages of the 

proposal. 

 

PRICE  (PLEASE SUBMIT APPENDIX B) 

 

1. Requirement Gathering 

2. Architecture Design 

3. Software Customization 

4. Installation 

5. Report Writing 

6. System Acceptance 

7. Computer Hardware 

8. Software License 

9. Warranty 

10. Direct Costs (Travel etc) 

11. Training 

12. Other Costs (Please Specify) 

13. System Installation Costs  

A. Annual License Fee 

1) Costs Year 1 

2) Costs Year 2 

3) Costs Year 3 

4) Costs Year 4 

5) Costs Year 5 

14. Hardware Costs (please list the required hardware) 

15. Custom Report Fees 

16. Total Cost 

 

EXPERIENCE 

 

The offeror shall provide the following information.  

 

1) Company Background  

2) Transit Knowledge  

3) Experience integrating similar data sources  

4) Applications and ability to allow access to multiple contractors 
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The offeror shall briefly describe the firm’s experience and qualifications to deliver the requested 

services. The offerors’ description shall also describe the proposed staffing level required to 

perform the services and a list of all key members of the offeror’s team (except administrative 

support staff) and anyone who will be committed to the project. Indicate the level of effort and 

function of each member of the project, and the length of each staff member’s direct experiences. 

Prepare organization structure to show how the key members will be involved.  

 

REFERENCES  

Include three (3) business references for which similar services have been provided. Include the 

following:  

1) The term (beginning and ending dates) of your contract agreement(s);  

2) A brief description of the scope of work; and  

3) Contact name, title, address, and telephone number.  

 

The offeror(s) hereby authorize(s) and request(s) any person, firm, corporation and/or government 

entity to furnish any information requested by the City in verification of the references provided 

and for determining the quality and timeliness of providing the services.  

 

METHODOLOGY/STRATEGY TO ACCOMPLISH SERVICES 

The offeror(s) must describe how it will approach the work associated with the request for 

services, to include understanding of the scope of services required and unique or innovative 

approaches to be utilized in performing these services. 

 

QUALITY OF RESPONSE 

Completeness of the response to this RFQ including submission of all checklist documents. 
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SELECTION PROCESS 

All applications will be screened by an evaluation committee and those applicants selected for a 

short list may be invited to attend an interview, at the applicants own expense.  The City shall not 

incur any costs for applicant preparation and/or submittal of qualifications. 

 

The City will evaluate all responses based on the qualifications, past performance and project 

approach.  The City reserves the right to negotiate the final fee prior to recommending any Firm 

for a contract. 

 

The City’s process is as follows: 

1. The evaluation committee shall screen and rate all of the responses that are submitted.  

Evaluation ratings will be on a 100 point scale and shall be based on the following 

criteria: 

a. Price ……………………………………………………..…. 35 pts 

b. Experience ….…………………………………………..….. 50 pts 

c. References ………..……………………………………..…....5 pts 

d. Methodology/Strategy to Accomplish Services …………......5 pts 

e. Quality of Response …………………………………….…... 5 pts 

 

2. City staff shall recommend the most qualified contractor to the City Council and 

request authority to enter into a contract. 

3. When services and fees are agreed upon, the selected firm shall be offered a contract 

subject to City Council approval. 

4. Should negotiations be unsuccessful, the City shall enter into negotiations with the 

next, highest ranked firm.  The process shall continue until an agreement is reached 

with a qualified firm. 

5. This RFP does not commit the City to pay for any direct and/or indirect costs incurred 

in the preparation and presentation of a response.  All finalist(s) shall pay their own 

costs incurred in preparing for, traveling to and attending interviews. 
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LETTER OF INTEREST 

 

RFP – Data Management System for City of Port Arthur Transit 

 

Deadline: May 1, 2013 

 

The undersigned firm submits the following information (this RFP submittal) in response to the 

Request for Proposal (as amended by any Addenda), issued by the City of Port Arthur, TX (City) 

to supply Data Management Services.  Enclosed, and by this reference incorporated herein and 

made a part of this RFP, are the following: 

 Completed RFP Letter of Interest Form 

 Completed Affidavit 

 Completed Conflict of Interest Form 

Firm understands that the City is not bound to select any firm for the final pre-qualified list and 

may reject any responses submitted. 

Firm also understands that all costs and expenses incurred by it in preparing this RFP and 

participating in this process will be borne solely by the firm, and that the required materials to be 

submitted will become the property of the City and will not be returned. 

Firm agrees that the City will not be responsible for any errors, omissions, inaccuracies, or 

incomplete statements in this RFP.  Firm accepts all terms of the RFP submittal process by signing 

this letter of interest and making the RFP submittal. 

This RFP shall be governed by and construed in all respects according to the laws of the State of 

Texas. 

 
 

Firm Name        Date 

 

 

Authorized Signature      Title 

 

 

Name (please print)       Telephone 

 

 

Address 

 

 

Email 
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AFFIDAVIT 

 

All pages in Offeror’s Responses containing statements, letters, etc., shall be signed by a duly 

authorized officer of the company whose signature is binding. 

 

The undersigned offers and agrees to one of the following: 

 

______ I hereby certify that I do not have outstanding debts with the City of Port Arthur.  I 

further agree to pay succeeding debts as they become due. 

 

______ I hereby certify that I do have outstanding debts with the City of Port Arthur and agree to 

pay said debts prior to execution of this agreement.  I further agree to pay succeeding debts as they 

become due. 

 

______ I hereby certify that I do have outstanding debts with the City of Port Arthur and agree to 

enter into an agreement for the payment of said debts.  I further agree to pay succeeding debts as 

they become due. 

 

 

Firm Name        Date 

 

 

Authorized Signature      Title 

 

 

Name (please print)       Telephone 

 

 

Email 

 

 

STATE:     ____________ 

COUNTY: ____________ 

 

SUBSCRIBED AND SWORN to before me by the above named ________________________  

on this the _____________________ day of _____________, 20_____. 

                                 ___________________________ 

                   Notary Public 

 

 

RETURN THIS AFFIDAVIT AS PART OF THE BID PROPOSAL 

  



Page 12 of 21 

CONFLICT OF INTEREST QUESTIONNAIRE                           FORM CIQ 

For Vendor or other person doing business with local governmental entity 

 

This questionnaire reflects changes made to the law by H.B. 1491, 80
th

 Leg., Regular Session. 

 

This questionnaire is being filed in accordance with Chapter 176, Local Government Code by a person who has a business relationship 

as defined by Section 176.001 (1-a) with a local governmental entity and the person meets requirements under Section 176.006 (a). 

 

By law this questionnaire must be filed with the records administrator of the local governmental entity not later than the 7
th

 business  

day after the date the person becomes aware of facts that require the statement to be filed. See Section 176.006, Local Government  

Code. 

 

A person commits an offense if the person knowingly violates Section 176.006, Local Government Code. An offense under this  

section is a Class C misdemeanor. 

 

1. Name of person who has a business relationship with local governmental entity. 

 

2.   Check this box if you are filing an update to a previously filed questionnaire. 

 

 (The law requires that you file an updated completed questionnaire with the appropriate filing authority not later than 

                 7
th

 business day after the date the originally filed questionnaire becomes incomplete or inaccurate.) 

 

3. Name of a local government officer with whom filer has employment or business relationship. 

 

  _____________________________ 

  Name of Officer 

 

This section (item 3 including subparts A, B, C, & D) must be completed for each officer with whom the filer has an employment 

or other business relationship as defined by Section 176.001 (1-a), Local Government Code. Attach additional pages to this Form  

CIQ as necessary. 

 

A. Is the local government officer named in this section receiving or likely to receive taxable income, other than investment  

       income, from the filer of the questionnaire? 

 

  Yes  No 

 

B. Is the filer of the questionnaire receiving or likely to receive taxable income, other than investment income, from or at the 

direction of the local government officer named in this section AND the taxable income is not received from the local  

governmental entity? 

 

  Yes  No 

 

C. Is the filer of this questionnaire employed by a corporation or other business entity with respect to which the local government 

Officer serves as an officer or director, or holds an ownership of 10 percent or more? 

 

  Yes  No 

 

D. Describe each employment or business relationship with the local government officer named in this section. 

 

 

4.    __________________________________________________          ______________________  

Signature of person doing business with the governmental entity       Date 
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GENERAL INFORMATION: 

Proposers are cautioned to read the information contained in this RFP carefully and to 

submit a complete response to all requirements and questions as directed. 

 

TERMINOLOGY:  "Bid" vs. "Proposal"--For the purpose of this RFP, the terms "Bid" and 

‘Proposal" shall be equivalent. 

 

AWARD:  The City of Port Arthur will review all proposals for responsiveness and compliance 

with these specifications.  The City reserves the right to award on the basis of the Lowest and 

Best Offer in accordance with the laws of Texas, to waive any formality or irregularity, and/or to 

reject any or all proposals. 

 

ALTERING BIDS: Bids cannot be altered or amended after submission deadline. Any 

interlineations, alteration, or erasure made before opening time must be initialed by the signer of 

the bid, guaranteeing authenticity. 

 

WITHDRAWAL OF PROPOSAL: The proposer may withdraw its proposal by submitting 

written request, over the signature of an authorized individual, to the Purchasing Division any time 

prior to the submission deadline.  The proposer may thereafter submit a new proposal prior to the 

deadline.  Modification or withdrawal of the proposal in any manner, oral or written, will not be 

considered if submitted after the deadline. 

 

CONFLICT OF INTEREST: No public official shall have interest in this contract, in 

accordance with Vernon's Texas Code Annotated, Local Government Code Title 5, Subtitle C, 

Chapter 171. 

 

ETHICS: The bidder shall not offer or accept gifts or anything of value nor enter into any 

business arrangement with any employee, official or agent of the City of Port Arthur. 

 

MINIMUM STANDARDS FOR RESPONSIBLE PROSPECTIVE BIDDERS: A prospective 

bidder must affirmatively demonstrate bidder's responsibility.  A prospective bidder must meet the 

following requirements: 

     1. Be able to comply with the required or proposed delivery schedule. 

     2. Have a satisfactory record of performance. 

     3. Have a satisfactory record of integrity and ethics. 

     4. Be otherwise qualified and eligible to receive an award. 

     5. Be engaged in a full time business and can assume liabilities for any performance or 

warranty service required. 

     6. The City Council shall not award a contract to a company that is in arrears in its   

            obligations to the City. 

7. No payments shall be made to any person of public monies under any contract by   

       the City with such person until such person has paid all obligations and debts    

       owed to the City, or has made satisfactory arrangements to pay the same. 

 

ADDENDA: Any interpretations, corrections or changes to the RFP will be made by addenda no 

later than 48 hours prior to the date and time fixed for submission of proposals.  Sole issuing 

authority of addenda shall be vested in the City of Port Arthur Purchasing Manager.  The City 

assumes no responsibility for the proposer’s failure to obtain and/or properly submit any 

addendum.  Failure to acknowledge and submit any addendum may be cause for the proposal to be 
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rejected.  It is the vendor’s responsibility to check for any addendums that might have been issued 

before bid closing date and time.  All addenda will be numbered consecutively, beginning with 1. 

 

PORT ARTHUR PRINCIPAL PLACE OF BUSINESS: Any bona fide business that claims the 

City of Port Arthur as its principal place of business must have an official business address (office 

location and office personnel) in Port Arthur, the principal storage place or facility for the 

equipment shall be in Port Arthur and/or the place of domicile for the principal business owner(s) 

shall be in Port Arthur or such other definition or interpretation as is provided by state law.   

Contractors outside the City of Port Arthur are allowed to bid. 

 

PRICES:  The bidder should show in the proposal both the unit price and total amount, where 

required, of each item listed.  In the event of error or discrepancy in the mathematics, the unit 

price shall prevail. 

 

PURCHASE ORDER: A purchase order(s) shall be generated by the City of Port Arthur to the 

successful bidder.  The purchase order number must appear on all itemized invoices. 

 

INVOICES: All invoices shall be mailed directly to the City of Port Arthur, Attn.: Transit, P.O. 

Box 1089, Port Arthur, Texas 77641. 

 

PAYMENT: Payment will be made upon receipt of the original invoice and the acceptance of the 

goods or services by the City of Port Arthur, in accordance with the State of Texas Prompt 

Payment Act, Article 601f V.T.C.S.  The City’s standard payment terms are net 30, i.e. payment is 

due 30 days from the date of the invoice. 

 

SALES TAX:   The City of Port Arthur is exempt by law from payment of Texas Sales Tax and 

Federal Excise Tax; therefore the proposal shall not include Sales Tax. 

 

VENUE:  This agreement will be governed and construed according to the laws of the State of 

Texas.  This agreement is performable in Port Arthur, Texas, Jefferson County.  The City of Port 

Arthur may request and rely on advice, decisions, and opinions of the Attorney General of Texas 

and the City Attorney concerning any portion of these requirements. 

 

COMPLIANCE WITH LAWS:  The Contractor shall comply with all applicable laws, 

ordinances, rules, orders, regulations and codes of the federal, state and local governments relating 

to performance of work herein. 

 

INTEREST OF MEMBERS OF CITY:  No member of the governing body of the City, and no 

other officer, employee or agent of the City who exercises any functions or responsibilities in 

connection with the planning and carrying out of the program, shall have any personal financial 

interest, direct or indirect, in this Contract; and, the Contractor shall take appropriate steps to 

assure compliance. 

 

DELINQUENT PAYMENTS DUE CITY:  The City of Port Arthur Code of Ordinances 

prohibits the City from granting any license, privilege or paying money to any-one owing 

delinquent taxes, paving assessments or any money to the City until such debts are paid or until 

satisfactory arrangements for payment has been made.  Bidders must complete and sign the 

AFFIDAVIT included as part of this RFP. 
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QUANTITIES:  Quantities shown are estimated, based on projected use.  It is specifically 

understood and agreed that these quantities are approximate and any additional quantities will be 

paid for at the quoted price.  It is further understood that the contractor shall not have any claim 

against the City of Port Arthur for quantities less than the estimated amount. 

 

SHIPPING INFORMATION: All bids are to be F.O.B., City of Port Arthur, Port Arthur, TX 

77640 

 

INCORPORATION OF PROVISIONS REQUIRED BY LAW:  Each provision and clause 

required by law to be inserted into the Contract shall be deemed to be enacted herein and the 

Contract shall be read and enforced as though each were included herein.  If, through mistake or 

otherwise, any such provision is not inserted or is not correctly inserted the Contract shall be 

amended to make such insertion on application by either party. 

 

CONTRACTOR'S OBLIGATIONS: The Contractor shall and will, in good workmanlike 

manner, perform all work and furnish all supplies and materials, machinery, equipment, facilities 

and means, except as herein otherwise expressly specified, necessary or proper to perform and 

complete all the work required by this Contract, in accordance with the provisions of this Contract 

and said specifications. 

 

The apparent silence of these specifications as to any detail or to the apparent omission from it of a 

detailed description concerning any point shall be regarded as meaning that only the best 

commercial practices are to prevail.  

 

While the purpose of the specifications is to indicate minimum requirements in the way of 

capability, performance, construction, and other details, its use is not intended to deprive the City 

of Port Arthur the option of selecting goods which may be considered more suitable for the 

purpose involved. 

 

Under the Title VI of the Civil Rights Act of 1964, no person shall, on the grounds of race, color, 

or national origin, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving Federal financial assistance. 

 

TERMINATION FOR CAUSE: If, through any cause, the Contractor shall fail to fulfill in a 

timely and proper manner his obligations under this contract, or if the Contractor shall violate any 

of the covenants, agreements or stipulations of this contract, the City shall thereupon have the 

right to terminate this contract by giving written notice to the Contractor of such termination and 

specifying the effective date thereof, at least fifteen (15) days before the effective date of such 

termination.  Notwithstanding the above, the Contractor shall not be relieved of liability to the 

City for damages sustained by the City by virtue of any breach of the contract by the Contractor, 

and the City may withhold any payments to the Contractor for the purpose of set-off until such 

time as the exact amount of damages due the City from the Contractor is determined.   

 

TERMINATION FOR CONVENIENCE: The City may terminate this contract at any time 

giving at least thirty (30) days notice in writing to the Contractor.  If the Contract is terminated by 

the City as provided herein, the Contractor will be paid for the service that it has performed up to 

the termination date.  If this contract is terminated due to fault of the Contractor, the previous 

paragraph hereof relative to termination shall apply. 
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RELEASES AND RECEIPTS:  The City of Port Arthur before making payments may require 

the Contractor to furnish releases or receipts for any or all persons performing work and supplying 

material or service to the Contractor, or any sub-contractors for work under this contract, if this is 

deemed necessary to protect its interests. 

 

CARE OF WORK:  The Contractor shall be responsible for all damages to person or property 

that occurs as a result of his fault or negligence in connection with the work performed until 

completion and final acceptance by the City. 

               

SUB-CONTRACTS:   The Contractor shall not execute an agreement with any sub-contractor or 

permit any sub-contractor to perform any work included in this Contract until he has received 

from the City of Port Arthur written approval of such agreement.  

 

INSURANCE: All insurance must be written by an insurer licensed to conduct business in the 

State of Texas, unless otherwise permitted by Owner. The Contract shall, at his own expense, 

purchase, maintain and keep in force insurance that will protect against injury and/or damages 

which may arise out of or result from operations under this contract, whether the operations be by 

himself or by any subcontractor or by anyone directly or indirectly employed by any of them, or 

by anyone for whose acts any of them may be liable, of the following types and limits  

 

1. Standard Worker's Compensation Insurance: 

 

2. Commercial General Liability occurrence type insurance City of Port Arthur, its 

officers, agents, and employees must be named as an additional insured): 

 

  a. Bodily injury $500,000 single limit per occurrence or $500,000 each   

  person/$500,000 per occurrence for contracts of $100,000 or less; or 

  Bodily injury $1,000,000 single limit per occurrence or $500,000 each  

person /$1,000,000 per occurrence for contracts in excess of $100,000; and,  

 

b. Property Damage $100,000 per occurrence regardless of contract amount; and, 

 

  c. Minimum aggregate policy year limit of $1,000,000 for contracts of   

  $100,000 or less; or, Minimum aggregate policy year limit of $2,000,000   

  for contracts in excess of $100,000. 

 

3. Commercial Automobile Liability Insurance (Including owned, non-owned and 

hired vehicles coverage's). 

 

  a. Minimum combined single limit of $500,000 per occurrence, for bodily  

  injury and property damage. 

 

b. If individual limits are provided, minimum limits are $300,000 per person, 

$500,000 per occurrence for bodily injury and $100,000 per occurrence for 

property damage. 

 

Contractor shall cause Contractor's insurance company or insurance agent to fill in all information 

required (including names of insurance agency, contractor and insurance companies, and policy 

numbers, effective dates and expiration dates) and to date and sign and do all other things 

necessary to complete and make into valid certificates of insurance and pertaining to the above 
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listed items, and before commencing any of the work and within the time otherwise specified, 

Contractor shall file completed certificates of insurance with the Owner.   

 

None of the provisions in said certificate of insurance should be altered or modified in any respect 

except as herein expressly authorized.  Said CERTIFICATE OF INSURANCE Form should 

contain a provision that coverage afforded under the policies will not be altered, modified or 

canceled unless at least fifteen (15) days prior written notice has been given to the City of Port 

Arthur.  Contractor shall also file with the City of Port Arthur valid CERTIFICATE OF 

INSURANCE on like form from or for all Subcontractors and showing the Subcontractor (s) as 

the Insured.  Said completed CERTIFICATE OF INSURANCE Form (s) shall in any event be 

filed with the City of Port Arthur not more than ten (10) days after execution of this Contract. 

 

NOTICE TO PROCEED:  Notice to Proceed shall be issued within ten (10) days of the 

execution of the Contract by OWNER. Should there be any reasons why Notice to Proceed cannot 

be issued within such period, the time may be extended by mutual agreement between OWNER 

and CONTRACTOR.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 18 of 21 

APPENDIX A. NON-DISCLOSURE AGREEMENT 

In consideration of the City of Port Arthur, TX retaining the services of a consultant and because of the 

sensitivity of certain information which may come under the care and control of Consultant, both parties 

agree that all information regarding the City or any selected City agency subject to this contract, or 

gathered, produced, or derived from this project (Confidential Information) must remain confidential 

subject to release only by permission of the City, and more specifically agree as follows: 

Media releases pertaining to this RFP and/or any resulting contract, or the services to which they relate, 

will not b e made without the prior written consent of the City, and then only in accordance with explicit 

written instructions from the City.  The disclosure of the contents of proposals prior to the award of a 

contract under this RFP, or any other violation of this section, may result in disqualification. 

1. The information may be used by Consultant only to assist Consultant in connection with its 

engagement with the City. 

2. Consultant will not, at any time, use the information in any fashion, form, or manner except in its 

capacity as independent consultant to the City. 

3. Consultant agrees to maintain the confidentiality of any and all deliverables resulting from this 

contract in the same manner that it protects the confidentiality of its own proprietary products of 

like kind. 

4. The information may not be copied or reproduced without the City’s written consent. 

5. All materials made available to Consultant, including copies thereof, must be returned to the City 

upon the first to occur of a) completion of the project; or b) request by the City. 

6. The foregoing must not prohibit or limit Consultant use of the information (including, but not 

limited to, ideas, concepts, know-how, techniques and methodologies) a) previously known to it; b) 

independently developed by it; c) acquired by it from a third party; or d) which is or becomes part 

of the public domain through no breach to Consultant of this agreement. 

7. This agreement shall become effective as of the date information is first made available to 

Consultant and must survive the contract and be a continuing requirement. 

8. The breach of this Nondisclosure Agreement by Consultant shall entitle the City to immediately 

terminate the Agreement upon written notice to Consultant for such breach.  The parties 

acknowledge that the measure of damages in the event of a breach of this Nondisclosure 

Agreement may be difficult or impossible to calculate, depending on the nature of the breach.  

Regardless of whether the City elects to terminate the Agreement upon the breach hereof, the City 

may require Consultant to pay to the City the sum of $1,000 for each breach as liquidated damages.  

This amount is not intended to be in the nature of a penalty, but is intended to be a reasonable 

estimate of the amount of damages to the City in the event of a breach hereof by Consultant.  City 

does not waive any right to seek additional relief, either equitable or otherwise, concerning any 

breach of this Agreement. 

 

Printed Name  

Signature  

Title  

Date  
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APPENDIX B. BID PROPOSAL FORM 

 

 
ITEM HOURS COST 

Requirement Gathering   
Architecture Design   
Software Customization   
Installation   
Report Writing   
System Acceptance   
Computer Hardware   
Software License   
Warranty   
Direct Costs (Travel etc)   
Training   
Other Costs (Please Specify)   
Subtotal – System 

Installation Costs for Year 1 
  

Annual License Fee   
Ongoing Cost 1 (please 

specify) 
  

Ongoing Cost 2 (please 

specify) 
  

Costs Year 2   
Costs Year 3   
Costs Year 4   
Costs Year 5   
Total (excluding hardware)   
Hardware Costs (please list)   
Custom Report Fees   
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APPENDIX C. DATA SOURCE LIST 

 
Data Source Name Software 

Vendor 

Description Database 

Vendor 

Database 

Fixed Route Hours and Costs In-House Hours and costs by route Microsoft Excel 

Paratransit Performance 

Data In-House 

Excel database created by 

Commerce Microsoft Excel 

Paratransit Scheduling Data TBD 

Future capability to integrate 

paratransit scheduling software 

information   

Customer Comments and 

Complaints In-House 

Monthly Spreadsheet used to track 

customer complaints Microsoft Excel 

AVL Location and On-Time 

Performance Data TBD 

Software that will track vehicle 

location and on-time performance 

(future capability)   
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APPENDIX D. DATA MANAGEMENT REQUIRED REPORTS 

 

 

Reports Required Report Type Description Sources 

Council Report-Monthly 

Monitoring 

Key Performance 

Indicators 

This monthly report summarizes performance 

statistics for all Commerce services by route. 

Data is tracked by fiscal year and compared 

with previous months and same month from the 

previous year. Laserfische & Word 

Total Ridership by User 

Type 

Key Performance 

Indicators 

Track the number of passengers that board all of 

the Commerce vehicles. Th e report will allow 

users to select by date, route, day of week, and 

direction. Excel spreadsheets 

Ridership per Hour 

Key Performance 

Indicators 

Track the number of passengers boarding by 

route and by service hour. Excel spreadsheets 

Ridership per Trip 

Key Performance 

Indicators 

Track the number of passengers per trip by 

route for tripper services. Excel spreadsheets 

Total Miles 

Key Performance 

Indicators 

Track the total number of service-miles for each 

vehicle. Excel spreadsheets 

Expenses 

Key Performance 

Indicators Track the expenses incurred by Commerce. Naviline 

Total Operating Hours 

Key Performance 

Indicators 

Track the number of hours the vehicles are in 

service. Excel spreadsheets 

On-Time Performance 

Key Performance 

Indicators 

Measure the on-time performance of Commerce 

service (future 

capability). Excel spreadsheets 

Wheelchair Use 

Key Performance 

Indicators 

Track the number of times wheelchairs board 

the vehicles. Excel spreadsheets 

Bicycle Rack Use 

Key Performance 

Indicators 

Track the number of times bicycles use the 

bicycle racks on the vehicles Excel spreadsheets 

Customer Comments Informational 

Track customer complaints, comments, and 

commendations by type and service. Word 

Vehicle Inventory Informational 

Track vehicle information for Commerce owned 

vehicles. Excel spreadsheets 
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Federally Required and other Model Contract Clauses

1. DRUG AND ALCOHOL TESTING

49 U.S.C. 45331
49 CFR Parts 653 and 654

Applicability to contracts
The Drug and Alcohol testing provisions apply to Operational Service Contracts.

Flow Down Requirements
Anyone who performs a safety-sensitive function for the City of Port Arthur or subrecipient is

req-uired to comply with 49 CFR 653 and654, unless the contract is for maintenance services.

Maintenance contractors for non-urbanized areaformula program grantees are not subject to

the rules. Also, the rules do not apply to maintenance subcontractors.

Model Clause/Language
Introduction
FTA's drug and alcohol rules,49 CFR 653 and 654, respectively, are unique among the

regulationi issued by FTA. First, they require the City of Port Arthur to ensure that any entity

peiforming a safety-sensitive function on the City of Port Arthur's behalf (usually subrecipients

ind./ or coitractori) implement a complex drug and alcohol testing program that complies with
parts 653 and 654. Second, the rules condition the receipt of certain kinds of FTA funding on the

City of Port Arthur's compliance with the rules; thus, the City of Port Arthur is not in
compliance with the rules unless every entity that performs a safety-sensitive function on the

City of Port Arthur's behalf is in compliance with the rules. Third, the rules do not specify how

a Gty of Port Arthur ensures that its subrecipients and/or contractors comply with them.

Drug and Alcohol Testing
The contractor agrees to establish and implement a drug and alcohol testing program that

complies with +9 CpR Parts 653 and 654, produce any documentation necessary to establish its

.o-pliurr." with Parts 653 and 654, and permit any authorized representative of the United

States Department of Transportation or its operating administrations, the State Oversight

Agency o? T"*ur, or the City of Port Arthur, to inspect the facilities and records associated with
th! lmplementation of the drug and alcohol testing program as required under 49 CFR Parts 653

and.654and review the testing process. The contractor agrees further to certify annually its

compliance with Parts 653 and 654 before (insert date) and to submit the Management

In{oimation System (MIS) reports before (insert date before March 15) to (insert title and

address of peison responsible for receiving information). To certify compliance the contractor

shall use the "Substance Abuse Certifications" in the "Annual List of Certifications and

Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is

published annually in the Federal Register. The Contractor agrees further to [Select a, b, or c] (a)

submit before (insert date or upon request) a copy of the Policy Statement developed to

implement its drug and alcohol testing program; OR (b) adopt (insert title of the Policy

Sta^tement the recipient wishes the contractor to use) as its policy statement as required under 49

CFR 653 and.654; OR (c) submit for review and approval before (insert date or upon request) a

copy of its Policy Statement developed to implement its drug and alcohol testing program. In

addition, the contractor agrees to: (to be deterrnined by the recipient, but may address areas

such as: the selection of the certified laboratory, substance abuse professional, or Medical

Review Officer, or the use of a consortium).
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2. FLY AMERICA REQUIREMENTS
49 USC S 40118

41 CFR Part 301-L0

Applicability to Conff acts

fne ny America requirements apply to the transportation of persons or propefiy,by afu,

between a place in the U.S. and a place outside the U.S., or between places outside the U'S.,

when the FTA will participate in the costs of such air transportation. Transportation on a

foreign air carrier is permissible when provided by a foreign air carrier under a code share

agreement when the ticket identifies the U.S. air cartier's designator code and flight number.

Tiansportation by a foreign air carrier is also permissible i{ there is a bilateral or multilateral air

transportation agreement to which the U.S. Government and a foreign government are parties

and which the Federal DOT has determined meets the requirements of the Fly America Act.

Flow Down Requirements
The Fly America requirements flow down from FTA recipients and subrecipients to first tier

contractors, who are responsible for ensuring that lower tier contractors and subcontractors are

in compliance.

Model Clause/Language
The relevant statutes and regulations do not mandate any specified clause or language. FTA

ploposes the following language'

Fly America Requirements - The Contractor agrees to comply with 49 USC S 40118 (the "Fly

America" Act) in accordance with the General services Administration s regulations at 41 CFR
part 301-10, which provide that recipients and subrecipients of Federal funds and their

contractors are required to use U.S. Flag air carriers for U.S. Government-financed international

air travel and transportation of their personal effects or property, to the extent such service is

available, unless h'avel by foreign air carrier is a matter of necessity, as defined by the Fly

America Act. The Contractor shall submit, if a foreign air carrier was used, an appropriate

certification or memorandum adequately explaining why service by a U.S. flag air carrier was

not available or why it was necessary to use a foreign air carrier and shall, in any event, provide

a certificate of compliance with the Fly America requirements. The Contractor agrees to include

the requirements of this section in all subcontracts that may involve international air

transportation.

3. BUY AMERICA REQUIREMENTS
4e USC S 5323(l)
49 CFR Part66L
Applicability to Contracts
fne nuy America requirements apply to the following Vpet of contracts: Construction

Contracts and Acquisition of Goods or Rolling Stock (valued at more than $100,000).

Flow Down
The Buy America requirements flow down from FTA recipients and subrecipients to first tier

confiactors, who are responsible for ensuring that lower tier conh'actors and subcontractors are

in compiiance.
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Mandatory Clause/ Language
The Buy America regulation, at 49 CFR S 661,.13, requires notification of the Buy America

requirements in FTA-funded contracts, but does not specify the language to be used. The

following language has been developed by FTA.

Buy America - The contractor agrees to comply with 49 USC S 5323(i) and 49 CFR Part 661,

which provide that Federal funds may not be obligated unless steel, iron, and manufactured

products used in FTA-funded projects are produced in the United States, unless a waiver has

Leen granted by FTA or the product is subject to a general waiver. Generai waivers are listed in
49 CFR S 66L.7, and include final assembly in the United States for 15 passenger vans and 15

passenger wagons produced by Chrysler Corporation, microcomputer equipment, software,

and small purchases (currently less than $100,000) made with capital, operating, or planning
funds. Separate requirements for rolling stock are set out at 53230)(2XC) and 49 CFR S 661'.11.

Rolling stock not subject to a general waiver must be manufactured in the United States and

have a 60 percent domestic content.

A bidder or offeror must submit to the FTA recipient the appropriate Buy America certiJication

(below) with all bids on FTA-funded contracts, except those subject to a general waiver. Bids or

offers that are not accompanied by a completed Buy America certification must be rejected as

non-responsive. This requirement does not apply to lower tier subcontractors'

Certification requirement for procurement of steel, iton, or manufactured products.

Certificnte of Complinnce ruitll49 USC S 5323(i)(1)

The bidder or offeror hereby certifies that it will meet the requirements of 49 USC S 5323(i)(1)

and the applicable regulations in 49 CFR Part 661,.

Date

Signature

Company Name

Title

Certifcate of Non-Cornplinnce uith 49 USC S 5323(j)(1)

The bidder or offeror hereby certifies that it cannot comply with the requirements of 49 USC S

53230)(1), but it may qualify for an exception pursuant to 49 USC S 5323(iX2)(B) or (j)(2)(O) and

the regulations in 49 CFR S 661..7.

Date

Signature

Company Name
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Title
Certification requirement for procurement of buses, other rolling stock and associated
equipment.

Certificnte of Contpliance uith 49 USC 5 5323(j)(2)(C).

The bidder or offeror hereby certifies that it will comply with the requirements of 49 USC S

5323(IX2XC) and the regulations at 49 CFR Part 661.

Date

Signature

Company Name

Title

Certificnte of Nort-Cortryliance with 49 USC S 5323(j)(2)(C)

Tlre bidder or offeror hereby certifies that it cannot comply with the requirements of 49 USC S

53230)(2)(C), but may qualify for an exception pursuant to 49 USC S 53230)(2)(B) or (1)(Z)(D) and
the regulations in 49 CFR S 661,.7.

Date

Signature

Companv Name

Title

4. CHARTER BUS REQUIREMENTS
49 USC S 5323(d)
49 CFR Part 604

Applicability to Contracts
Tl're Charter Bus requirements apply to the following type of contract: Operational service
Contracts.

Flow Down Requirements
The Charter Bus requirements flow down from FTA recipients and subrecipients to first tier
service contractors.

Model Clause/Language
The relevant stafutes ancl regulations do not mandate any specific clause or language. The
following clause has been developed by FTA.
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Charter Service Operations - The contractor agrees to comply with 49 USC S 5323(d) and 49 CFR
Part 604, which provicles that recipients and subrecipients of FTA assistance are prohibited from
providing charter service using federally funded equipment or facilities if there is at least one
private charter operator willing and able to provide the service, except under one of the
exceptions at 49 CFR S 604.9. Anv charter service provided under one of the exceptions must be
"incidental," i.e., it must not interfere with or detract from the provision of mass transportation.

5. SCHOOL BUS REQUIREMENTS
4e usc s 5323(F)
49 CFR Part 605

Applicabiiity to Contracts
The School Bus requirements apply to the following type of contract: Operational service
Contracts.

Flow Down Requirements
The School Bus requirements flow down from FTA recipients and subrecipients to first tier
service contlactors.

Model Clause/Language
The relevant statutes and regulations clo not mandate any specific clause or language. The
following clause has been developed by FTA.

School Bus Operations - Pursuant to 69 USC S 5323(0 and 49 CFR Part 605, recipier-rts and
subrecipients of FTA assistance rnay not engage in school bus operations exclusiveiy for the
transportation of students and school personnel in competition with private school bus
operators unless qualified under specified exemptions. When operating exclusive school bus
service under an allowable exemption, recipients ancl subrecipients may not use federally
funded equipment, vehicles, or facilities.

6. CARGO PREFERENCE REQUIREMENTS
46 USC S 1.241.

46 CFR Part 381

Applicability to Contracts
The Cargo Preference requirements apply to all contracts involving equipment, materials, or
comrnodities that mav be hansported bv ocean vessels.

Flow Down
The Cargo Preference requirements apply to all subcontracts when the subcontract may be
involved with the transport of equipment, material, or commodities by ocean vessel.

Model Clause/Language
The MARAD regulations at 46 CFR S 381.7 contain suggested contract clauses. The following
ianguage is proffered by FTA.
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Cargo Preference - Use of United States-Flag Vessels - The contractor agrees: a. to use privately

o*t1"d United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage

(computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever

shipprng any equipment, material, or commodities pursuant to the underlying contract to the

extent such vessels are available at fair and reasonable rates for United States-Flag commercial

vessels; b. to furnish within 20 working days following the date of loading for shipments

originating within the United States or within 30 working days following the date of leading for

shipments originating outside the United States, a legible copy of a rated, "on-board"

commercial ocean bill-of -lading in English for each shipment of cargo described in the

preceding paragraph to the Division of National Cargo, Office of Market Development,

Maritime Administration, Washington, DC 20590 and to the FTA recipient (through the

contractor in the case of a subconh'actor's bill-of-1ading.) c. to include these requirements in all

subcontr.acts issued pursuant to this contract when the subcontract may involve the transport of

equipment, material, or commodities by ocean vessel.

7. SEISMIC SAFETY REQUIREMENTS
42USC S7701et seq. 49

CFR Part 41

Applicability to Contracts
fne S"ismic Safety requirements apply only to contracts for the construction of new buildings
or additions to existing buildings.

Flow Down
The Seismic Safety requirements flow down from FTA recipients and subrecipients to first tier

contractors to assure compliance, with the applicable building standards for Seismic Safety,

including the work performed by all subcontractors.

Model Clauses/ Language
The regulations clo not provide suggested language for third-party contract clauses. The

following language has been developed by FTA.

Seismic Safety - The conh'actor agrees that any new building or addition to an existing building
willbe designed and constructed in accordance with the standards for Seismic Safety required

in Department of Transportation Seismic Safety Regulations 49 CFR Patt 41' and will certify to

.orr-rpliut-,." to the extent required by the regulation. The contractor also agrees to ensure that all

work performed under this contract including work performed by a subcontractor is in
compliance with the standards required by the Seismic Safety Regulations and the certification

of compliance issued on the project.

8. ENERGY CONSERVATION REQUIREMENTS
42USC S 6321, et seq.

49 CFR Part 18

Applicability to Contracts
The Energy Conservation requirements are applicable to all contracts.
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Flow Down
The Energy Conservation requirements extend to all third party contractors and their contracts

at every tier and subrecipients and their subagreements at every tier.

Model Clause/Language
No specific clause ii recommended in the regulations because the Energy Conservation

,"qrrir"rr-r"r'rts are so dependent on the state energy conservation plan. The following language

has been developed bY FTA.

Energy Conservation - The contractor agrees to comply with mandatory standards and policies

relating to energy efficiency which are contained in the state energy conservation plan issued in

compliance with the Energy Policy and Conservation Act.

9. CLEAN WATER REQUIREMENTS
33 USC S 1251

Applicability to Contracts
The Clean Water requirements apply to each contract and subcontract which exceeds $100,000.

Flow Down
The Clean Water requirements flow down to FTA recipients and subrecipients at every tier.

Model Clause/Language
While no mandatory clause is contained in the Federal Water Pollution Control Act, as

amend.ed, the following language developed by FTA contains all the mandatory requirements.

Clean Water - (1) The Contractor agrees to comply with all applicable standards, orders or

regulations issued pursuant to the Federal Water Pollution Control Act, as amended,33 USC S

tZSt etseq. The Contractor agrees to report each violation to the Purchaser and understands

an4 agrees that the Purchaser lt'ill, in turn, report each violation as required to assure

notification to FTA and the appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding

$100,000 financed in whole or in part with Federal assistance provided by FTA.

10. BUS TESTING
49 USC S 5323(c)

49 CFR Part 665

Applicability to Conh'acts
fne gnr Testing requirements pertain only to the acquisition of Rolling Stock/Turnkey.

Flow Down
The Bus Testing requirements should not flow down, except to the turnkey contractor as stated

in Master Agreement.

Model Clause/Language
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Clause and language therein are merely suggested. 49 CFR Part 665 does not contain specific

language to be included in third party contracts but does contain requirements applicable to
subrecipients and third party contractors. Bus Testing Certification and language therein are

merely suggested.
Bus Testing - The Contractor [Manufacturer] agrees to comply with 49 USC S A 5323(c) and
FTA's impiementing regulationat49 CFR Part 665 and shall perform the following:

1) A manufacturer of a new bus model or a bus produced with a major change in components
or configuration shall provide a copy of the final test report to the recipient at a point in the
procurement process specified by the recipient which will be prior to the recipient's final
acceptance of the first vehicle.

2) A manufacturer who releases a report under paragraph 1 above shall provide notice to the
operator of the testing facility that the report is available to the public.

3) If the manufactuler represents that the vehicle was previously tested, the vehicie being soid
shoulcl have the identical configuration and major components as the vehicle in the test report,
which must be provided to the recipient prior to recipient's final acceptance of the first vehicle.
If the configuration or compollents are not identical, the manufacturer sl-rall provide a

description of the change and the manufacturer's basis for concluding that it is not a major
change requiring aclditional testing.

4) If the manufacturer represents that the vehicle is "grandfathered" (has been used in mass
transit service in the United States befole October'1,,'1,988, and is currently being produced
without a major change in configuration or components), the manufacturer shall provide the
name and address of the recipient of such a vehicle and the details of that vehicle's
configuration and major components.

CERTIFICATiON OF COMPLIANCE WITH FTA,s BUS TESTING REQUIREMENTS
The undersigned [Contractor/Manufacturer] certifies that the vehicle offered in this
plocurement complies with 49 USC $ A 5323(c) and FTA's implementing regulation at 49 CFR
Part 665.

The undersigned understands tirat misrepresenting the testing status of a vehicle acquired with
Federal financial assistance may subject the undersigned to civil penalties as outlined in the
Department of Transportation's regulation on Program Fraucl Civil Remedies,49 CFR Part 31.

In addition, the undersigned understands tl"rat FTA rnay suspend or debar a manufacturer
under the procedures in 49 CFR Part29.

Date:

Signature:

Company Name:

Title:
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11. PRE-AWARD AND POST DELIVERY AUDITS REQUIREMENTS
49 USC S 5323

49 CFR Part 663

Applicability to Contracts
These requirements apply oniy to the acquisition of Rolling Stock/Turnkey.

Flow Down
These requirements should not flow down, except to the furnkey contractor as stated in Master
Agreement.

Model Clause/Language
. Clause and language therein are merely suggested. 49 CFR Part 663 does not contain

specific language to be included in third patry contracts but does contain requirements
applicable to subrecipients and third party contractors.

. Buy America certification is mandated under FTA regulation, "Pre-Award and Post-
Delivery Auclits of Rolling Stock Purchases,' 49 CFR S 663.13.

. Specific language for the Buy America certi{ication is mandated by FTA regulation,

"Buy America Requirements--Surface Transportation Assistance Act of 1982, as amended,"

49 CFR S 667.1,2, but has been modified to include FTA's Buy America requirements codified at
4euscsA5323(i).

Pre-Award and Post-Delivery Audit Requirements - The Contractor agrees to comply with 49
USC S 5323(1) and FTA's implementing regulation at 49 CFR Part 663 and to submit the
following certifications:

(1) Buy America Requirements: The Contractor shall complete and submit a declaration
certifying either compliance or noncompliance with Buy America. If the Bidder/Offeror certifies
compliance with Buy America, it shall submit documentation which lists 1) component and
subcomponent parts of the rolling stock to be purchased identified by manufacturer of the
parts, their country of origin and costs; and 2) the location of the final assembly point for the
rolling stock, including a description of the activities that will take place at the final assembly
point and the cost of final assembly.

(2) Solicitation Specification Requirements: The Contractor shall submit evidence that it will be
capable of meeting the bid specifications.

(3) Federal Motor Vehicle Safety Standards (FMVSS): The Contractor shall submit 1)
manufacturer's FMVSS self-certification sticker irrformation that the vehicle complies with
relevant FMVSS or 2) manufacturer's certified statement that the contractecl buses will not be
subject to FMVSS regulations.

BUY AMERICA CERTIFICATE OF COMPLIANCE WITH FTA REQUIREMENTS

t0
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FOR BUSES, OTHER ROLLING STOCK, OR ASSOCIATED EQUIPMENT

(To be sttbmitted with sbid or offer exceeding tlrc smnll purcluse tltreshold for Federal nssistance

progrann, currently set at $100,000')

Certificate of Compliance

The bidder hereby certifies that it will comply with the requirements of 49 USC S Section

5323(jX2)(C), Section 165(bX3) of the Surface Transportation Assistance Act of 7982, as

amended, and the regulations of 49 CFR S 661"11':

Date:

1.tlr

Signature:

Company Name:

Title:

Certif icate of Non-Compliance

The bidder hereby certifies that it cannot comply with the requirements of 49 USC S Section

5323(i)(2XC) and Section 165(b)(3) of the Surface Transportation Assistance Act of 1982, as

amend.ed, but may qualify for an exception to the requirements consistent with 49 USC S

Sections 53230X2)(B) or O(Z)(O), Sections 165(b)(2) or (b)(a) of the Surface Transportation

Assistance Act, as amended, and regulations in 49 CFR S 661''7 '

Date:

Signature:

Company Name:

Title:

12. LOBBYING
31 USC S 1352

49 CFR Part19
49 CFR Part2]

Applicability to Contracts
fne mUUying requirements apply to Construction/Architectural and Engineering/Acquisition

of Rolling StocklProfessional Service Contract/Operational Service Contract/Turnkey
contracts.

Flow Down
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The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-

LobbyingAmendment,3l USC S 1352(bX5) and 49 CFR Part L9, Appendix A, Section 7.

Mandatory Clause/ Language
- Clause and specific language therein are mandated by 49 CFR Pafi79, Appendix A.

Modifications have been made to the Clause pursuant to Section 10 of the Lobbying Disclosure

Act of 7995,PL104-65 [to be codified at 2 USC S 1601, et seq.]

- Lobbying Certification and Disclosure of Lobbying Activities for third party contractors are

mandated by 31. USC S 1352(b)(5), as amended by Section L0 of the Lobbying Disclosure Act of

1.995, and.DOT implementing regulation, "New Restrictions on Lobbying," at 49 CFR S 20.110(d)

- Language in Lobbying Certification is mandated by 49 CFR Part 19, Appendix A, Section 7,

which provides that contractors file the certification required by 49 CFR Patt20, Appendix A.

Modifications have been made to the Lobbying Certification pursuant to Section 10 of the

Lobbying Disclosure Act of 1995.

- Use of "Disclosure of Lobbying Activities," Standard Form-LLL set forth in AppendixB of 49

CFR Part 20, as amended by "Government wide Guidance For New Restrictions on Lobbying,"

61 Fed. Reg. 1413 (1, /19 /96) is mandate dby a9 CFR Part 20, Appendix A.

Byrd Anti-Lobbying Amendment,3l USC S 1352, as amended by the Lobbying Disclosure Act

oi 1gg1, PL 1.04-65 [to be codified at 2 USC S 160L, et seq.] - Contractors who apply or bid for an

award of $100,000 or more shall file the certification required by 49 CFR Part20, "New
Restrictions on Lobbying." Each tier certifies to the tier above that it will not and has not used

Federal appropriated funds to pay any person or organization for influencing or attempting to

inJluence an officer or employee of any agency, a member of Congress, officer or employee of

Congress, or an employee of a member of Congress in connection with obtaining any Federal

contract, grant or any other award covered by 31 USC S 1352. Each tier shall also disclose the

name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying

contacts on its behalf with non-Federal funds with respect to that Federai contract, grant or

award. covered by 31 USC S 1352. Such disclosures are forwarded from tier to tier up to the

recipient.

APPENDIX A,49 CFR PATt 2O_CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and Cooperative Agreements

(To be submitted uith ench bid or offer exceeding $100,000)

The undersigned [Contractor] certifies, to the best of his or her knowledge and belief, that:

(1) No Fecleral appropriated funds have been paid or will be paid, by or on behalf of the

unclersigned, to any person for in{luencing or attempting to influence an officer or employee of

ur-, ug"r-r-y, a Member of Congress, an officer or employee of Congl'ess, or an employee of a
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Mernber of Congress in connection with the awarding of any Federal contract, the rnaking of
any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreernent.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person fol making lobbying contacts to an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
corurection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Folm--LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions [as amended by "Government wide Guidance for New
Restrictions on Lobbytng," 61Fed. Reg. 1413 (7/19/96). Note: Language in paragraph (2) herein
lras been modified in accordance with Section 10 of the Lobbying Disclosure Act of 1995 (PL
104-65, to be codified at 2 USC S 1601, et seq,)l

(3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shaii certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certiJication is a prerequisite for
making or entering into this transaction imposed by 31,, USC S 1352 (as amended by the
Lobbying Disclosure Act of L995). Any person i,vho fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such
failure.
[Note: Pursuant to 31 USC $ 1352(c)(1)-(2)(A), any pelson who makes a prohibited expenditure
or fails to file or amend a required certification or disclosure form shall be subject to a civil
penalty of not less than $10,000 and not more than $100,000 for each such expenditure or
failure.]

The Contractor, certifies or affirms the truthfuiness and accuracy of eacl-r

statement of its certification and disclosure, if any. In addition, the Contractor understands and
agrees that the provisions of 31 USC S A 3801, et seq., apTtly to this certification and disclosure, if
any.

Signature of Contractor's Authorized Official

Narne and Title of Conh'actor's Authorized Official

Date

13. ACCESS TO RECORDS AND REPORTS
49 USC S 5325
18 CFR S 18.36 (i)
49 CFR S 633.17

Applicability to Contracts

13
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Reference Chart "Requirements for Access to Records and Reports by Type of Contracts"

Flow Down
FTA does not require the inclusion of these requirements in subcontracts.

Model Ciause/Language
The specified language is not mandated by the statutes or reguiations referenced, but the

language provided paraphrases the statutory oI regulatory ianguage.

Access to Records - The following access to records requirements apply to this Contract:

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a

subgrantee of the FTA Recipient in accordance with 49 C. F. R. 18.36(i), the Contractor agrees to

provide the Purchaser, the FTA Administrator, the Comptroller General of the United States or

uny of their authorized representatives access to any books, documents, Papers and records of

the Contractor which are directly pertinent to this contract for the Purposes of making audits,

examinations, excerpts and transcriptions. Contractor also agrees, Pursuant to 49 C. F. R. 633.17

to provide the FTA Administrator or his authorized representatives including any PMO

Contractor access to Contractor's records and construction sites pertaining to a major capital

project, defined at 49 USC $ 5302(a)1, which is receiving federal financial assistance through the

programs described at 49 USC S 5307, 5309 or 5311.

2. Wh"r" the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA Recipient

in accordance u,'ith 49 CFR S 633.17, Contractor agrees to provide the Purchaser, the FTA

Administrator or his authorized representatives, including any PMO Contractor, access to the

Contractor's records and construction sites pertaining to a major capital project, defined at 49

USC S 5302(a)1,,which is receiving federal financial assistance through the programs described

at 49 USC S 5307, 5309 or 5311. By definition, a major capital project excludes contracts of less

than the simplified acquisition threshold currently set at $100,000.

3. Where the Purchaser enters into a negotiated contract for other than a small purchase or

under the simplified acquisition threshold and is an institution of higher education, a hospital

or other non-profit organization and is the FTA Recipient or a subgrantee of the FTA Recipient

in accord.ance with 49 CFR g 19.48, Contractor agrees to provide the Purchaser, FTA

Administrator, the Comptroller General of the United States or any of their duly authorized

representatives with access to any books, documents, paPers and record of the Contractor

.rhi.h are directly pertinent to this contract for the purposes of making audits, examinations,

excerpts and transcriptions.

4. Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in
accordance with 49 USC S 5325(a) enters into a contract for a capital project or improvement

(defined at 49 USC g 5302(a)1) through other than competitive bidding, the Contractor shall

make available records related to the contract to the Purchaser, the Secretary of Transportation

and the Comptroller General or any authorized officer or employee of any of them for the

purposes of conducting an audit and inspection'

5. The Contr.actor agrees to permit any of the folegoing parties to reproduce by any means

whatsoever or to copy excelpts and transcriptions as reasonably needed.
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6. The Contractor agrees to maintain all books, records, accounts and reports required under
this contract for a period of not less than three years after the date of termination or expiration
of this contlact, except in the event of litigation or settlement of claims arising from the

performance 0f this contract, in which case Contactor agrees to mau:rtain same until the

Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized

representatives, have disposed of all such litigation, appeals, claims or exceptions related
thereto. Reference 49 CFR S 18.39(i)(11).

7 . FT A does not require the inclusion of these requirements in subcontr acts.
Requirements for Access to Recorcls and Reports by Types of Contract

Sources of Authority:
149 USC $ s325 (a)
2 49 CFR S 633.1.7
318 CFR S 18.36 (0

14. FEDERAL CHANGES
49 CFR Part 18

15
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Applicability to Contracts

tn" f.dutul Changes requirement applies to all contracts'

Flow Down
The Federal Changes requirement flows down appropriately to each applicable changed

requirement.

Model Clause/Language
No specific tunguage is mandated. The following language has been developed by FTA'

Federal Changes - Contractor shall at all times comply with all applicable FTA regulations'

policies, procedures and directives, including without-limitation those listed directly or by

reference in the Agreement (Form FTA MA 1z; aatea october,1999)between Purchaser and

FTA, as they may be amended or promuigated from time to time during the term of this

contr.act. contractor's failure to so compty snau constitute a material breach of this contract'

15. BONDING REQUIREMENTS

ApplicabilitY to Contracts -

For those construction or facility improvement contracts or subcontracts exceeding $100'000'

FTAmayacceptthebondingpoti.yandrequirementsoftherecipient,providedthattheymeet
the minimum requirements for construction contracts as foliows:

a.Abid'guaranteefromeachbidderequivalenttofive(5)percentofthebidprice'The,'bid
guarantees,, shall consist of a firm.o*ioit-"nt such as a bid bond, certifies check' or other

negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of

his bid, execute such contractual documents as may be required within the time specified'

b.AperformancebondontheparttotheContractorforl00percentofthecontractprice.A
',performance bond" is one executed in corurection with a contract to secure fulfillment of all the

contractor's obligations under such contract'

c. A payment bond on the part of the contractor for 100 percent of the contract price' A
,'payment bond" is one executed in connection with a contract to assure payment' as required by

law, of all persons suppiying labor and material in the execution of the work provided for in the

contract. Payment bond amounts required from Contractors ale as follows:

(1) 50% of the contract price if the contract price is not more than $1 million;

(2) 40%of the contract price i{ the contract price is more than $1 million but not more than $5

million; or

(3) $2.5 million if the contract price is more than $5 million'

d.. A cash deposit, certified" check or other negotiable instrument may be accepted by a grantee

in lieu of performu.t." ur-rd payment bonds, frovided the grantee has established a procedure to

16
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assure that the interest of FTA is adequately protected. An irrevocable letter of credit would

also satisfy the requirement for a bond.

Flow Down
Bonding requirements flow down to the first tier contractors'

Model Clauses/ Language

FTA does not prescribe specific wording to be included in third party conh'acts. FTA has

prepared sample clauses as follows:

Bid Bond Requirements (Conskuction )

(a) Bid Security

A Bid Bond must be issued by a fully qualified surety company acceptable to City of Port

Arthur and listed as a company currently authorized under 31 CFR $, Part 223 as possessing a

Certificate of Authority as described thereunder.

(b) Rights Reserved

In submitting this Bid, it is understood and agreed by bidder that the right is reserved by City of
port Arthur io reject any and all bids, or part of any bid, and it is agreed that the Bid may not be

withdrawn for a period of [ninety (90)] days subsequent to the opening of bids, without the

written consent of Citv of Port Arthur.

It is also understood and agreed that if the undersigned bidder should withdraw any part or all

of his bid within [ninety (lO)] days after the bid opening without the written consent of City of

Port Arthur., shall refuse or be unable to enter into this Contract, as provided above, or refuse or

be unable to furnish adequate and acceptable Performance Bonds and Labor and Material
payments Bonds, as provided above, or refuse or be unable to furnish adequate and acceptable

insurance, as provided above, he shall forfeit his bid security to the extent of (Recipient's)

damages occasioned by such withdrawal, or refusal, or inability to enter into an agreement, or

provide adequate security therefor.

It is further understoocl and agreed that to the extent the defaulting bidder's Bid Bond, Certified

Check, Cashier's Check, Treasuler's Check, andf or Official Bank Check (excluding any income

generated thereby which has been retained by City of Port Arthur provided in [Item x "Bid

5ecurity" of the Instructions to Bidders]) shall prove inadequate to fully recompense City of Port

Arthur for the damages occasioned by default, then the undersigned bidder agrees to indemnify

City of Port Arthur and pay over to City of Port Arthur the difference between the bid security

and (Recipient s) total damages, so as to make City of Port Arthur whole.

The undersigned understands that any material alteration of any of the above or any of the

materiai contained on this form, other than that requested, will render the bid unresponsive.

Performance and Payment Bonding Requirements (Construction)
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The Contractor shall be required to obtain performance and payment bonds as follows:

(a) Performance bonds

1. The penal amount of performance bonds shall be L00 percent of the original contract price,
unless the City of Port Arthur determines that a lesser amount would be adequate for the
protection of the City of Port Arthur

2. The City of Port Arthur may require additional perforrnance bond protection when a contract
price is increased. The increase in protection shall generally equal 100 percent of the increase in
contract price. The City of Port Arthur may secure aclditional protection by directing the
Contractor to increase the penal amount of the existing bond or to obtain an adclitional bond.

(b) Payment bonds

1. The penal amount of the payment bonds shall equal:

(i) Fifty percent of the contract price if the contract price is not more than $1 million.

(ii) Fotty percent of the contract plice if the contract price is more than $1 million but not more
than $5 million; or

(iii) Two and one half million if the contract price is more than $5 million.

2. If the original contract price is $5 million or less, the City of Port Arthur may require
additional protection as required by subparagraph 1 if the contract price is increased.

Performance and Payment Bonding Requirements (Non-Construction)

The Contractor may be required to obtain performance and payment bonds when necessary to
protect the (Recipient's) interest.

(a) The following situations rnay warrant a performance bond:

1. City of Port Arthur property or funds are to be provided to tl're contractor for use in
performing the contract or as partial compensation (as in retention of salvaged material).

2. A contractor sells assets to or merges with another concern, and the City of Port Arthur, after
recognizing the latter concern as the successor in interest, desires assurance that it is financially
capable.

3. Substantial progress payments are made before delivery of end items starts.

4. Contracts are for dismantling, demolition, or removal of implovements.

(b) When it is deterrnined that a performance bond is required, the Contractor shall be required
to obtain performance bonds as follows:
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1. The penal amount of performance bonds shall be 100 percent of the original contract price,
unless the City of Port Arthur determines that a lesser amount would be idequate for the
protection of the City of Port Arthur

2. The City of Port Arthur may require additional performance bond protection when a contract
price is increased. The increase in protection shall generally equal 100 percent of the increase in
contract price. The City of Port Arthur may secure additional protection by directing the
Conhactor to increase the penal amount of the existing bond or to obtain an additional bond.

(c) A payment bond is requiled only when a performance bond is required , and if the use of
payment bond is in the (Recipient's) interest.

(d) \z\4ien it is determined that a payment bond is required, the Contractor shall be required to
obtain payment bonds as follows:

1. The penal amount of payment bonds shall equal:

(t) Fifty percent of the contract price if the conh'act price is not more than $t million;

(ii) Forty percent of the contract price if the contract price is more than $1 million but not more
than $5 million; or

(iii) Two and one half million if the contract price is increased.

Advance Payment Bonding Requirements

The Contractor may be required to obtain an advance payment bond if the conh.act contains an
advance payment provision and a performance bond is not furnished. The City of por.t Arthur
shall deterrnine the amount of the advance payment bond necessary to protect the City of port
Arthur

Patent Infringement Bonding Requirements (Patent Indemnity)

The Contractor may be required to obtain a patent indemnity bond if a performance bond is not
furnished and the financial responsibility of the Contractor is unknown or doubtful. The City of
Port Arthur shall determine the amount of the patent indemnity to protect the City of port
Arthur

Warranty of the Work and Maintenance Bonds

1. The Contractor warrants to City of Port Arthur, the Architect and/or Engineer that all
materials and equipment furnished under this Contract will be of highest quality and new
unless otherwise specified by City of Port Arthur, free from faults and defects and in
conformance with the Contract Documents. A11 work not so conforming to these standards shall
be considered defective. If required by the [Project Manager], the Contractor shall furnish
satisfactoly evidence as to the kind and quality of materials and equipment.

19
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1 The Work furnished must be of first quality and the workmanship must be the best

obtainable in the various trades. The Work must be of safe, substantial and durable construction

in all respects. The Contractor hereby guarantees the Work against defective materials or faulty
workmanship for a minimum period of one (1) year after Final Payment by City of Port Arthur
and shall replace or repair any defective materials or equipment or faulty workmanship during
the period of the guarantee at no cost to City of Port Arthur As additional security for these

guarantees, the Contractor shall, prior to the release of Final Payment [as provided in Item X

below], furnish separate Maintenance (or Guarantee) Bonds in form acceptable to City of Port
Arthur written by the same corporate surety that provides the Performance Bond and Labor
and Material Payment Bond for this Contract. These bonds shall secure the Contractot's
obligation to replace or repair defective materials and faulty workmanship for a minimum
period of one (1) year after Final Payment and shall be written in an amount equal to ONE
HUNDRED PERCENT (100%) of the CONTRACT SUM, as adjusted (if at all).

16. CLEAN AIR
42USC S 7401. et seq.

40 cFR S 1s.61
49 CFR Part 1,8

Applicability to Contracts
The Clean Air requirements apply to all contracts exceeding $100,000, including indefinite
quantities where the amount is expected to exceed $100,000 in any year.

Flow Down
The Clean Air requirements flow down to all subcontracts that exceed $100,000.

Model Clauses/ Language
No specific language is required. FTA has proposed the following language.

Clean Air - (1) The Contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amende d, 42USC S 7401, et seq. . The

Contractor agrees to report each violation to the Purchaser and understands and agrees that the

Purchaser will, in furn, report each violation as required to assure notification to FTA and the

appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding

$100,000 financed in whole or in part with Federal assistance provided by FTA.

17. RECYCLED PRODUCTS
42LJSC S 6962
40 CFR Part247
Executive Order 12873
Applicability to Contracts
The Recycled Products requirements apply to all contracts for items designated by the EPA,
when the purchaser or contractor procures $10,000 or rnore of one of these items during the

fiscal year, or has procured $10,000 or more of such items in the previous fiscal year, using
Federal funds. New requirements for "recovered materials" will become effective May 1',1'996.

20
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These new regulations apply to all procurement actions involving items designated by the EPA,
where the procuring agency purchases $10,000 or more of one of these iterns in a fiscal year, or
when the cost of such items purchased during the previous fiscal year was $10,000.

Flow Down
These requirements flow down to all to all contractor and subcontractor tiers.

Model Clause/Language
No specific clause is mandated, but FTA has developed the following language.

Recovered Materials - The contractor agrees to comply with all the requirements of Section 6002
of the Resource Conservation and Recovery Act (RCRA), as amended (42 USC S 6962),
including but not limited to the regulatory provisions of 40 CFR Part247, and Executive Order
12873, as thev apply to the procurement of the items designated in Subpart B of 40 CFR Part
247.

18. DAVIS-BACON ACT
40 USC S &1.67;276a-276a-5 (1995)
29CFRS5(1995)

Applicability to Contract
Construction contracts over $2.000,00

Flow Down
Applies to third party contractors and subcontractors

Model Clause/Language
(The language in this clause is mandated under the DOL regulations at 29 CFR S 5.5.)

(1) Minimurrl wages - (i) All laborers and mechanics employed or working upon the site of the
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
coustrucbion or development of the project), will be paid unconditionally and not less often than
once a week, and without subsequent deduction or rebate on any account (except such payroll
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland
Act (29 CFR Part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor wllich is attached hereto and rnade a part hereof,
regardless of any contractual relationship which may be alleged to exist between the contractor
and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of tl-re Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (t)(iv) of this section; a1so,
regular contributions made or costs incurred for more than a weekly period (but not less often
than quarteriy) under plans, funcis, or programs which covel the particular weekly period, are
deemed to be constructively made or incurred cluring such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
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determination for the classification of work actually perforrned, without regard to skill, except
as provide d n 29 CFR Part 5.5 (a) (+) . Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided, That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination and the
Davis-Bacon poster (WH-1321) sl'rallbe posted at all times by the contractor and its
subcontractors at the site of the work in a prominent and accessible place where it can be easilv
seen by the workers.

(ii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
meclranics includes a fringe benefit which is not expressed as an hourly rate, the contractor. shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iii) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasot-rably anticipated in providing bona fide fringe benefits under a plan or program,
Provided, That the Secretary of Labor has found, upon the written request of the contractor, that
the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contlactor to set aside in a separate account assets for the meeting of obligations
under the plan or proglam.

(iv)(A) The contracting officer shall require that any class of laborers or mechanics which is not
listed in the rt'age determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits therefor only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classi{ication is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona ficie fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the conh'actor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour
Division, Employment Stanclards Adrninistration, Washington, DC 20210. The Administr.ator,
or an authorized representative, will ap-rprove, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the contracting officer or will notify
the contracting officel within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their lepresentatives, ancl the contracting officer do not agree on the proposed classification and
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wage rate (including the amount designated for fringe benefits, where appropriate), the

conlracting officer shall refer the questions, including the views of all interested parties and the

recommendation of the contracting officer, to the Administrator for determination' The

Administrator, or an authorized representative, will issue a determination with 30 days of

receipt and so advise the contracting officer or will notify the contracting officer within the 30-

day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to

paragraphs (1)(iv) (B) or (C) of this section, shall be paid to all workers performing work in the

classification under this contract from the first day on which work is performed in the

classification.

(2) Withholding - The Iinsert name of grantee ] shall upon its own action or upon written
request of an authorized representative of the Department of Labor withhold or cause to be

withheld from the contractor under this contract or any other Federal contract with the same

prime contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing
wage requirements, which is held by the same prime contractor, so much of the accrued

payments or advances as may be considered necessary to pay laborers and mechanics,

including apprentices, trainees, and helpers, employed by the contractor or any subcontractor

the futl amount of wages required by the contract. In the event of failure to pay any laborer or

mechanic, including any apprentice, trainee, or helper, employed or working on the site of the

work (or under the United States Housing Act of 1,937 or under the Housing Act of 1949 in the

construction or development of the project), all or part of the wages required by the contract,

the I insert name of grantee ] -ay, after written notice to the contractor, sponsor, applicant, or

owner, take such action as may be necessary to cause the suspension of any further payment,

advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be maintained

by the contractor during the course of the work and preserved for a period of three years

thereafter for all laborers and mechanics working at the site of the work (or under the United
States Housing Act of 1937, or under the Housing Act of 1949, in the construction or
development of the project). Such records shall contain the name, address, and social security

number of each such worker, his or her correct classification, hourly rates of wages paid
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash

equivalents thereof of the Vpes described in section 1(b)(2XB) of the Davis-Bacon Act), daily
and weekly number of hours worked, deductions made and actual wages paid. Whenever the

Secretary of Labor has found under 29 CFR $ 5.5(a)(1)(iv) that the wages of any laborer or

mechanic include the amount of any costs reasonably anticipated in providing benefits under a

plan or program described in section 1(bX2XB) of the Davis-Bacon Act, the contractor shall

maintain records which show that the commitment to provide such benefits is enforceable, that

the plan or program is financially responsible, and that the plan or program has been

communicated in writing to the laborers or mechanics affected, and records which show the

costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the

refistration of apprenticeship pl'ograms and certification of trainee Programs, the registration of

the apprentices and trainees, and the ratios and wage rates prescribed in the applicable

plograms.
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(iiXA) The conh'actor shall submit weekly for each week in which any contract work is

performed a copy of all payrolls to the [insert name of grantee ] for transmission to the Federal

Transit Administration. The payrolls submitted shall set out accurately and completely all of the

information required to be maintained under 29 CFR Part 5. This information may be submitted

in any form desired. Optional Form WH-347 is available for this purpose and may be purchased

from the Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S.

Government Printing Office, Washington, DC 20402. The prime contractor is responsible for the

submission of copies of payrolls by all subcontractors.

(B) Each payroll submitted shall be accompanied by a "statement of Compliance," signed by the

contractor or subcontractor or his or her agent who pays or supervises the payment of the

persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the in{ormation required to be maintained

under 29 CFR Part 5 and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on

the contract during the payroll period has been paid the full weekly wages earned, withotlt
rebate, either directly or indirectly, and that no deductions have been made either directly or

indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and

fringe benefits or cash equivalents for the classification of work performed, as specified in the

applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of

Compliance" required by paragraph (3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or

subcontractor to civil or criminal prosecution under section L001 of title 18 and section 23L of

title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (3)(l) of
this section available for inspection, copying, or transcription by authorized representatives of

the Federal Transit Administration or the Department of Labor, and shall permit such

representatives to interview employees during working hours on the job. If the contractor or

subcontractor fails to submit the required records or to make them available, the Federal agency

may, after written notice to the conttactor, sponsor, applicant, or owner, take such action as may

be necessary to cause the suspension of any further payment, advance, or guarantee of funds.

Furthermore, failure to submit the required records upon request or to make such records

available may be grounds for debarment action pursuant to 29 CFR S 5.12.

(4) Apprentices and trainees - (i) Apprentices - Apprentices will be permitted to work at less

than the predetermined rate for the work they performed when they are employed pursuant to
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and individually registered in a bona fide apprenticeship program registered with the U.S.

Department of Labor, Employment and Training Administration, Bureau of Apprenticeship
and Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is
employed in his or her first 90 days of probationary employment as an apprentice in such an
apprenticeship program, who is not individually registered in the program, but who has been
celtified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency
(where appropriate) to be eligible for probationary employment as an apprentice. The allowable
ratio of apprentices to journeymen or1 the job site in any craft classification sl'rall not be greater
than the ratio permitted to the contractor as to the entire work force under the registered
program. Anv worker listed on a payroll at an apprentice wage rate, which is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the
wage deternination for the classification of work actually perforrned. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate on the wage detelrnination for the
work actually pelformed. Where a contractor is performing construction on a project in a
localify other than that in which its program is registered, the ratios and wage rates (expressed
in percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's
legistered program shall be observed. Every apprentice must be paid at not less than the rate
specifiecl in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the
applenticeship program. If the apprenticesl-rip plogram does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits listed on the wage determination for
the applicable classification. If the Adrninistrator of the Wage and Houl Division of the U.S.
Department of Labor determines that a different practice prevails for the appiicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event the
Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the
Buleau, withdraws approval of an apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

(ii) Trainees - Except as provided in 29 CFR S 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be gleater than permitted under the plan
approved by the Employment and Training Adrninistration. Every trainee rnust be paid at not
less than the rate specified in the approved program for the trainee's level of progress,
expressed as a percentage of the journeyman hourly rate specified in the applicable wage
determination. Trainees shall be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee proglam does not mention fringe benefits, trainees shall be paid
the full amount of fringe benefits iisted on the wage determination unless the Adninistrator of
the Wage and Hour Division deterndnes that there is an apprenticeship plogram associated
with the corresponding journeyrman wage rate on the wage determination which provides for
less than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate
who is not registered ancl participating in a training plan approved by the Ernployment and
Training Administration shall be paid not less than the applicable wage rate on the wage
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determination for the classification of work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. In the event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be permitted to utilize trainees at
less than the applicable predetermined rate for the work performed until an acceptable program
is approved.

(iii) Equal employment opportunity - The utilization of apprentices, trainees and joulneymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended, and 29 CFR Part 30.

(5) Compliance with Copeland Act requirements - The contlactor shall comply with the
requirements of 29 CFR Part 3, which are incorporatecl by reference in this contract.

(6) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses
containecl in 29 CFR $ 5.5(a)(f) through (10) and such other clauses as the Federal Transit
Adrninistration may by appropriate instructions require, and also a clause requiring the
subconh'actors to include these clauses in any lower tier subcontracts. The prime conh'actor
shall be responsible for the compliance bv any subcontractor or lower tier subcontractor with all
the contract clauses in 29 CFR S 5.5.

(7) Contract termination: debarment - A breach of the contract clauses in 29 CFR g 5.5 may be
grounds for terrnination of the contract, and for debarment as a contractor and a subcontractor
as providedln29 CFR S 5.12.

(B) Compliance with Davis-Bacon and Related Act requirements - All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1, 3, and 5 are
herein incorporated by reference in this contract.

(9) Disputes concerning labor standards - Disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29
CFR Parts 5,6, and 7. Disputes witl-rin the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of
Labor, or the employees or their representatives.

(10) Certification of eligibility - (l) By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a
person or firm ineligible to be awarcled Government contracts by virtue of section 3(a) of tl're
Davis-Bacon Act or 29 CFR $ 5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR $ 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code,lB USC S

1001.

26



Federally Required and other Model Contract Clauses

19. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
40 usc s 327 -333 (1e95)

2ecFRSs(1ee5)
2e cFR S 7e26 (7995)

Applicability to Contracts
Section 1,02 of the Act, which deals with overtime requirements, applies to:
- ail construction conlracts in excess of $2,000 and;

- all turnkey, rolling stock and operational contracts (excluding contracts for transportation
services) irr excess of $2,500.

(The dollar threshold for this requirement is containecl in the current regulation 29 CFR S 5.15.)

Section 1,07 of the Act that cleals with OSHA requirements applies to construction contracts in
excess of $2,000 only. The requirements of this section do not apply to contracts or subcontracts
for the purchase of supplies or materials or articles normally available on the open malket.

Flow Down
Applies to third party contractors and subcontractors.

Model Clauses/ Language
Pursuant to Section 102 (Overtime):

( Tlrese clauses are specifically mandated undel DOL regulationZ9 CFR S 5.5 and when
preparing a construction contract in excess of $2,000 these clauses should be used in conjunction
witl'r the Davis-Bacon Act clauses as discussed previously. For nonconstruction contracts, this is
the only section required along with the payroll section.)

(1) Overtime requirements - No contractor or subcontractor contracting for any part of the
contract work which may require or involve tl're employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is
employed on such work to work in excess of forty hours in such workweek unless such laborer
or mechanic receives compensation at a rate not less than one and one-half times the basic rate
of pay for a1l hours worked in excess of forty hours in sucl'r workweek.

(2) Violation; liability for unpaid wages; liquidated damages - In the event of arly violation of
the clause set forth ir-r paragraph (1) of this section the contractor and any subcontractor
responsible therefor shall be liable for the unpaid wages. In addition, such contlactor and
subcontlactor shall be liable to the United States for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic, including
rn,atchmen and guards, emprloyed in violation of the clause set forth in paragraph (1) of this
sectirrn, in the sum of $ 10 for each calendar day on which such individual was required or
pernritted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (1) of this section.
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(3) Withholding for unpaid wages and liquidated damages - The (write in the name of the

grantee or recipient ) shall upon its own action or upon written request of an authorized

iepresentative of the Department of Labor withhold or cause to be withheld, from any moneys

payable on account of work performed by the contractor or subcontractor under any such

contract or any other Federal contract with the same prime contractor, or any other federally-

assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by

the same prime contractor, such sums as may be determined to be necessary to satisfy any

liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as

provided in the clause set forth in paragraph (2) of this section'

(4) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses set

forth in this section and also a clause requiring the subcontractors to include these clauses in
any lower tier subconh'acts. The prime contractor shall be responsible for compliance by any

subcontractor or lower tier subcontractor with the clauses set forth in this section.

( Section 102 nonconstruction contracts should also have the following provision:)

(5) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be maintained

by the contractor during the course of the work and preserved for a period of three years

thereafter for all laborers and mechanics working at the site of the work (or under the United

States Housing Act of 1937, or under the Housing Act of 1949, in the construction or

development of the project). Such records shall contain the name, address, and social security

number of each such worker, his or her correct classification, hourly rates of wages paid
(including rates of contributions or costs anticipated for bona fide fringe benefits ol cash

equivalents thereof of the Vpes described in section 1(b)(2XB) of the Davis-Bacon Act), daily
and weekly number of hours worked, deductions made and actual wages paid. Whenever the

Secretary of Labor has found under 29 CFR $ 5.5(a)(f)(iv) that the wages of any laborer or

mechanic include the amount of any costs reasonably anticipated in providing benefits under a

plan or program described in section 1(b)(2XB) of the Davis-Bacon Act, the contractor shall

maintain records which show that the commitment to provide such benefits is enforceable, that
the plan or program is financially responsible, and that the plan or program has been

communicated in writing to the laborers or mechanics affected, and records which show the

costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainees under approved programs shall maintain written evidence of the

registration of apprenticeship programs and certification of trainee programs, the registration of

the apprentices and trainees, and the ratios and wage rates prescribed in the applicabie

programs.

Section 107 (OSHA):

(This section is applicable to construction contracts only)

Contract Work Hours and Safety Standards Act - (i) The Contractor agrees to comply with
section 1,07 of the Contract t Work Hours and Safety Standards Act,40 USC S section 333, and

applicable DOL regulations, " Safety and Health Regulations for Construction " 29 CFR Part

1926. Arnong other things, the Contractor agrees that it will not require any laborer or mechanic

to work in unsanitary,hazardous/ or dangerous surroundings or working conditions.

28



Federallv Required and other Model Contract Clauses

(ii)Subcontracts - The Contractor also agrees to include the requirements of this section in each

subcontract. The term "subcontract" under this section is considered to refer to a person who

agrees to perform any part of the labor or material requirements of a contract for construction,

aiteratiorror repair. A person who undertakes to perform a portion of a contract involving the

furnishing of supplies-or materials wi1l be considered a "subconttactot" under this section if the

work in question involves the performance of construction work and is to be performed: (1')

directly on or near the construction site, or (2) by the employer for the specific project on a

customized basis. Thus, a supplier of materials which will become an integral part of the

construction is a "subcontractor" if the supplier fabricates or assembles the goods or materials in

question specifically for the construction project and the work involved may be said to be

constr.uction activity. If the goods or materials in question are ordinarily sold to other customers

from regular inventory, the supplier is not a "subconttactot." The requirements of this section

do not ipply to contracts or subcontracts for the purchase of supplies or materials or articles

normally available on the open market.

20. COPELAND ANTI-KICKBACK ACT
40 USC S 276c (1995)

2ecFRS3(1ee5)
29CFRS5(19e5)

Applicability to Contracts
All construction contracts in excess of $2,000'

Flow Down
Applicable to all third parry contractors and subcontractors.

Model Clauses/ Language
3.1 of the Copeland Act makes it clear that the purpose of the Act is to assist in "the enforcement

of the minimum wage provisions of the Davis- Bacon Act." In keeping with this intent DOL has

included a section on the Copeland Act in the mandatory language of the Davis-Bacon

provisions. The language can be found at $ 5.5(a)(5) of the Davis-Bacon model clauses and reads

as follows:

Compliance with Copeland Act requirements - The contractor shall comply with the

requirements of 29 CFR Part 3, which are incorporated by reference in this contract.

Sinie there is no specific statutory or regulatory requirements for additional mandatory

language, I would recofirnend that no additional clauses are necessary for this provision.

21. NO GOVERNMENT OBLIGATION TO THIRD PARTIES

Applicability to Contracts
Applicable to all contracts.

Flow Down
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Not requiled by statute or regulation for either primary contractors or subcontractors, this
concept should flow down to all levels to clarify, to all parties to the conhact, that the Federal
Government does not have conh'actual liability to third parties, absent specific written consent.

Model Clause/Language
While no specific language is required, FTA has developed the following language.

No Obligation by the Federal Government.
(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of the
underlying contract, absent the express written consent by the Federal Government, the Federal
Government is not a party to this contract and shall not be subject to any obligations or
liabilities to the Purchaser, Contractor, or any other party (whether or not a party to that
contract) pertaining to any matter resulting from the underlying contract.
(2) The Contractor agrees to include the above clause in each subcontract financed in whole or
in part with Federal assistance provided by FTA. It is further agreed that the clause shall not be
modified, except to identify the subcontractor who will be subject to its provisions.

22. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED
ACTS

31 USC S 3801 et seq.
49 CFR Part 31 18 USC S 1001

49 USC S 5307

Applicability to Contracts
These requirements are apprlicable to all contracts.

Flow Down
These requirements flow down to contractors and subcontractors who make, present, or subrnit
covered claims and statements.

Model Clause/Language
Tl-rese requirements have no specified language, so FTA proffers the following language.

Program Fraud and False or Fraudulent Statements or Related Acts.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act
of 7986, as amended, 31 USC S 3801 et seq. . and U.S. DOT regulations, "Program Fraud Civil
Remedies,' 49 CFR Part 31, apply to its actions pertaining to this Project. Upon execution of the
underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any
statement it has made, it makes, it may make, or causes to be made, pertaining to the
underlying contract or the FTA assisted project for which this conftact work is being performed.
In addition to other penalties that may be applicable, the Contractor further acknowledges that
if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, subrnission,
or certification, the Federal Government reserves the right to impose the penalties of the
Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal
Government deerns appropriate.
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(2) The Contractor also acknowledges that if it makes, or causes to be made , a false, fictitious, or

fraudulent claim, statement, submission, or certification to the Federal Government under a

contract connected with a project that is financed in whole or in part with Federal assistance

originally awarded by FTA under the authority of 49 USC S 5307, the Government reserves the

rigf,t to impose the penalties of 18 USC S 1001 and 49 USC S 5307(n)(1) on the Contractor, to the

extent the Federal Government deems appropriate.

(3) The Contractor agrees to include the above two clauses in each subcontract financed in
whole or in part with Federal assistance provided by FTA. It is further agreed that the clauses

shall not be modified, except to identify the subcontractor who will be subject to the provisions.

23. TERMINATION
49 USC Part 18

FTA Circular 4220.1D

Applicability to Contracts
A11 contracti lwitn the exception of conh'acts with nonprofit orgarizaltons and institutions of

higher education,) in excess of $L0,000 shall contain suitable provisions for termination by the

grantee including the manner by which it will be effected and the basis for settlement. (For

conh.acts with nonprofit organizations and institutions of higher education the threshold is

$100,000.) In addition, such contracts shall describe conditions under which the contract may be

terminated for default as well as conditions where the contlact may be terminated because of

circumstances beyond the control of the contractor.

Flow Down
The termination requirements flow down to all contracts in excess of $10,000, with the exception

of contracts with nonprofit organizations and institutions of higher learning.

Model Clause/Language
FTA does not prescribe the form or content of such clauses. The following are suggestions of

clauses to be used in different types of contracts:

a. Termination for Convenience (General Provision) The City of Port Arthur may terminate this

conh.act, in whole or in part, at any time by written notice to the Contractor when it is in the

Government's best interest. The Contractor shall be paid its costs, including contract closeout

costs, and profit on work performed up to the time of termination. The Contractor shall

promptly submit its terrnination claim to City of Port Arthur to be paid the Contractor' If the

Contractor has any property in its possession belonging to the City of Port Arthur, the

Contractor will account for the same, and dispose of it in the manner the City of Port Arthur
directs.

b. Termination for Default [Breach or Cause] (General Provision) If the Contractor does not

deliver suppiies in accordance with the contract delivery schedule, or, if the contract is for

services, the Contractor fails to perform in the manner called for in the contract, or if the

Contractor fails to comply with any other provisions of the contract, the City of Port Arthur
may terminate this contract for default. Termination shall be effected by serving a notice of
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termination on the contractor setting forth the manner in which the Contractor is in default. The

contractor will only be paid the contract price for supplies delivered and accepted, or services

performed in accordance with the manner of performance set forth in the contract.

If it is later determined by the City of Port Arthur that the Contractor had an excusable reason

for not performing, such as a sh'ike, fire, or flood, events which are not the fault of or are

beyondthe control of the Contractor, the City of Port Arthur, after setting up a new delivery of

performance schedule , may allow the Contractor to continue work, or treat the termination as a

termination f or convenience.

c. Opportunity to Cure (General Provision) The City of Port Arthur in its sole discretion may, in
the case of a termination for breach or default, allow the Contractor [an appropriately short

period of time] in which to cure the defect. In such case, the notice of termination will state the

time period in which cure is permitted and other appropriate conditions

If Contractor fails to remedy to City of Port Arthur's satisfaction the breach or default or any of

the terms, covenants, or conditions of this Contract within [ten (10) days] after receipt by
Contractor or written notice from City of Port Arthur setting forth the nature of said breach or

clefault, City of Port Arthur shall have the right to terminate the Contract without any further

obligation to Contractor. Any such termination for default shall not in any way operate to

preclude City of Port Arthur from also pursuing all available remedies against Contractor and

its sureties for said breach or default.

d. Waiver of Remedies for any Breach In the event that City of Port Arthur elects to waive its

remedies for any breach by Contractor of any covenant, tetm or condition of this Contract, such

waiver by City of Port Arthur shall not limit City of Port Arthur's remedies for any succeeding

breach of that or of anv other term, covenant, or condition of this Contract.

e. Termination for Convenience (Professional or Transit Service Conh'acts) The City of Port

Arthur, by written notice, may terminate this contract, in whole or in part, when it is in the

Government's interest. If this contract is terminated, the Recipient shall be liable only for
payment under the payment provisions of this contract for services rendered before the

effective date of termination.

f. Termination for Default (Supplies and Service) If the Contractor fails to deliver supplies or to

perform the services within the time specified in this contract or any extension or if the

Contractor fails to comply with any other provisions of this contract, the City of Polt Arthur
may terminate this contract for default. The City of Port Arthur shall terminate by delivering to

the Contractor a Notice of Termination specifying the nature of the default. The Contractor will
only be paid the contract price for supplies delivered and accepted, or services performed in
accordance with the manner or performance set forth in this contract.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor

was not in default, the rights and obligations of the parties shall be the same as if the

termination had been issued for the convenience of the Recipient'
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g. Termination for Default (Transportation Services) If the Contractor fails to pick up the
commodities or to perform the services, including delivery services, within the time specified in
this contract or any extension or if the Contractor fails to comply with any other provisions of
this contract, the City of Port Arthur may terminate this contract for default. The City of Port
Arthur shall terminate by delivering to the Contractor a Notice of Termination specifying the
nature of default. The Contractor will only be paid the conh'act price for services performed in
accordance with the manner of performance set forth in this contract.

If this contract is terminated while the Contractor has possession of Recipient goods, the
Contractor shall, upon direction of the City of Port Arthur, protect and preserve the goods until
surrendered to the Recipient or its agent. The Contractor and City of Port Arthur shall aglee on
payment for the preservation and protection of goods. Failure to agree on an amount will be
resolved under the Dispute clause.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor
uras not in default, the rights ancl obligations of the parties shall be the same as if the
termination had been issued for the convenience of the City of Port Arthur

h. Termination for Default (Construction) If the Contractor refuses or fails to prosecute the work
ol anv separable part, with the diligence that will insure its completion within the time specified
in this contract or any extension or fails to complete the work within this time, or if the
Contractor fails to comply with any other provisions of this contract, the City of Port Arthur
may terminate this conh'act for default. The CiW of Port Arthur shall terminate by delivering to
the Contractor a Notice of Termination specifying the nature of the default. In this event, the
Recipient may take over the work and compete it by contract or otherwise, and may take
possession of and use any materials, appiiances, and plant on the work site necessary for
completing the work. The Contractor and its sureties shall be liable for any damage to the
Recipient resulting from the Contractor's refusal or failure to complete the work within
specified tirne, whether or not the Contractor's right to proceed with the work is terminated.
This liability includes any increased costs incurred by the Recipient in completing the work.

The Contractor's right to proceed shall not be terminated nor the Contractor charged with
damages under this clause if-

1. the delav in completing the work arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include: acts of God,
acts of the Recipient, acts of another Conh'actor in the pelformance of a contract with the
Recipient, epidemics, quarantine restrictions, strikes, freight embargoes; and

2. the contractor, within [10] days from the beginning of any delay, notifies the City of Port
Arthur in writing of the causes of delay. If in the juclgment of the City of Port Arthur, the delay
is excusable, the time for completing the work shall be extended. The judgment of the City of
Port Arthur shall be final and conclusive on the parties, but subject to appeal under the
Disputes clauses.
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If , after termination of the Conh'actor's right to proceed, it is determined that the Contractor was

not in default, or that the delay was excusable, the rights and obligations of the parties will be

the same as if the termination had been issued for the convenience of the Recipient.

i. Termination for Convenience or Default (Architect and Engineering) The City of Port Arthur
may terminate this contract in whole or in part, for the Recipient's convenience or because of the

failure of the Contractor to fulfill the contract obligations. The City of Port Arthur shall

terminate by delivering to the Contractor a Notice of Termination specifying the natute, extent,

and effective date of the termination. Upon receipt of the notice, the Contractor sha1l (1)

imrnediately discontinue all services affected (unless the notice directs otherwise) , and (2)

deliver to the Contracting Officer all data, drawings, specifications, reports, estimates,

summaries, and other information and materials accumulated in performing this conh'act,

whether completed or in process.

If the terrnination is for the convenience of the Recipient, the Contracting Officer shall make an

equitable adjustment in the contract price but shall allow no anticipated profit on unperformed
services.

if the termination is for failure of the Contractor to fulfill the contract obligations, the Recipient
may complete the work by contact or otherwise and the Contractor shall be liable for any
additional cost incurred by the Recipient.

If, after termination for failure to fulfill contract obligations, it is deterrnined that the Contractor
was not in default, the rights and obligations of the parties shall be the same as if the

termination had been issued for the convenience of the Recipient.

j. Terrnination for Convenience of Default (Cost-Type Conh'acts) The City of Port Arthur may
terminate this contrac! or any portion of it by serving a notice or termination on the

Contractor. The notice shall state whether the termination is for convenience of the City of Port
Arthur or for the default of the Conh'actor. If the termination is for default, the notice shall state

the manner in which the contractor has failed to perfolm the requirements of the contract. The

Contractor shall account for any property in its possession paid for from funds received from
the City of Port Arthur, or property supplied to the Contractor by the City of Port Arthur If the

termination is for default, the City of Port Arthur may fix the fee, if the contract provides for a
fee, to be paid the contractor in proportion to the value, 7f any, of work performed up to the

time of termination. The Contractor shall promptly submit its termination claim to the City of
Port Arthur and the parties shall negotiate the termination settlement to be paid the Contractor.

If the termination is for the convenience of the City of Port Arthur, the Contractor shall be paid
its contract closeout costs, and a fee, if the contract plovided for payment of a fee, in proportion
to the work performed up to the time of termination.

If, after serving a notice of termination for default, the City of Port Arthur determines that the

Contractor has an excusable reason for not performing, such as strike, fire, flood, events which
are not the fault of and are beyond the control of the contractor, the City of Port Arthur, after
setting up a new work schedule, may allow the Contractor to continue work, or treat the

termination as a termination for convenience.
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24. GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NON-PROCUREMENT)
49 CFR Part29
Executive Order 12549

Applicability to Conh'acts
Executive Order 12549, as implemented by 49 CFR Paft29, prohibits FTA recipients and sub-
recipients from contracting for goods and services from organizations that have been
suspencled or debarred from receiving Federally assisted contracts. As part of their applications
each year, recipients are required to submit a certification to the effect that they will not enter
into conh'acts over $100,000 with suspended or debarred contractors and that they will require
their contractors (and their subcontractors) to make the same certification to them.

Flow Down
Contractors are required to pass this requirement on to subcontractors seeking subcontracts
over $100,000. Thus, the terms "lower tier covered participant" and "lower tier covered
transaction" include both contractors and subcontractors and contracts and subconh'acts over
$100,000.

Model Clause/Language
(Instructions) The certification and instruction language is contained at29 CFR Part 29,

Appenclix B, and must be includecl in IFB's and RFP's [for inclusion by conh'actors in their bicls
or proposals] for ali contracts over $100,000, regardless of the type of conhact to be awarded.

Certification Regarding Debarment, Suspension, and Other Responsibility Matters
Lower Tier Covered Transactions (Third Party Contracts over $L00,000).

Instructions for Certification

1. By signing and submitting this bid or proposal, the prospective lower tier participant is
providing the signed cerhification set out below .

2. The certification in this clause is a material representation of fact upon which reliance was
placed when this transaction was entered into. If it is later determined that the prospective
lower tier participant knowingly r:endered an erroneous certification, il addition to other
remedies available to the Federal Government, City of Port Arthur may pursue available
remedies, including suspension andf or debarment.

3. The prospective lower tier participant shall provide immediate written notice to City of Port
Arthur if at any time the prospective lower tier participant learns that its certification was
erroneous when submitted or has become erroneous by reason of changed circumstances.

4. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier covered
h'ansaction," :"participan!" "persons," "lower tier covered transaction," "principal," "proposal,"
and "voluntarily excluded," as used in this clause, have the meanings set out in the Definitions
and Coverage sections of rules implementing Executive Order 12549 [49 CFR Part29]. You may
contact City of Port Arthur for assistance irr obtaining a copy of those regulations.

35



Federally Required and other Model Contract Clauses

5. The prospective lower tier participant agrees by submitting this proposal that, shoulcl the
ploposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized in
wdting by City of Port Arthur

6. The prospective lower tier participant further agrees by submitting this proposal that it will
include the clause titled "Certification Regarding Debarment, Suspension, Ineligibility and
Voluntary Exclusion - Lower Tier Covered Transaction", without modification, in aii lower tier
covered transactions and in all solicitations for lowel tier covered transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective
participant in a Iower tier covered transaction that it is not debarred, suspended, ineligible, or
voluntarily excluded from tl-re covered transaction, unless it knows that the certification is
erroneous. A participant may decide the method and frequency by which it determines the
eligibility of its principals. Each participant may, but is not requirecl to, check the
Nonprocurernent List issued by U.S. General service Administration.

B. Nothing contained in the foregoing shall be construed to require establishment of system of
records in order to render in good faith the certification required by this clause. The knowledge
and information of a participant is not required to exceed that which is normally possessed by a
prudent person in the ordinary course of business dealings.

9. Except for transactions authorized under Paragraph 5 of these instructions, if a participant in
a covered tlansaction knowingly enters into a lower tier covered transaction with a person who
is suspended, debarred, ineligible, or voluntarily excluded from participation in this
transaction, in addition to all remedies available to the Federal Government, City of Port Arthur
may pulsue available remeclies including suspension and/ or debarment.

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower
Tier Covered Transaction"

(1) The prospective lower tier participant certifies, by subrnission of this bid or proposal, that
neither it nor its "principals" [as defined at 49 CFR S 29.105(p)] is plesently debarred,
suspended, proposed for debarment, cleclared ineligible, or voluntarily exclucied from
participation in tl'ris transaction by any Federal department or agency.

(2) When the prospective lower tier participant is unable to certify to the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

25. PRIVACY ACT
5 USC S 552

Applicabilitv to Contracts
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When a grantee maintains files on drug and alcohol enforcement activities for FTA, and those
files are organized so that information could be retrieved by personal identifier, the Privacy Act
requirements apply to all contracts.

Flow Down
The Federal Privacy Act requirements flow down to each third party contractor and tl'reir
contracts at every tier.

Model Clause/Language
The text of the following clause has not been mandated by statute or specific regulation, but has
been developed by FTA.

Conh'acts Invoiving Federal Privacy Act Requirements - The following requirements apply to
the Conh'actor ancl its employees that adrninister any system of records on behalf of the Federal
Government under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its employees witl'r, the
information restrictions and other applicable requirements of the Privacy Act of 1974,

5 USC S 552a. Among other things, the Contractor agrees to obtain the express consent of the
Federal Government before the Contractor or its employees operate a system of records on
behalf of the Fedelal Government. The Contractor understands that the requirements of the
Privacy Act, including the civil and criminal penalties for violation of that Act, apply to those
individuals involved, and that failure to comply with the terms of the Privacy Act may result in
termination of the underlying contract.

(2) The Contractor also agrees to include these requirements in each subcontract to administer
any system of records on behalf of the Federal Government financed in whole or in part with
Federal assistance provided by FTA.

26. CIVIL RIGHTS REQUIREMENTS
29 USC S 623,42U5C S 2000
42USC S 61.02, 42USC S 12112
42USC g 12132,49 USC S 5332
29 CFR Part 1630,41 CFR Parts 60 et seq.

Applicability to Contracts
The Civil Rights Requirements apply to all contracts.

Flow Down
The Civil Rights requirements flow down to all third party contractors and their contracts at
everv tier.

Model Clause/Language
The following clause was predicated on language contained at 49 CFR Part19, Appendix A, but
FTA has shorten the lengthy'text.
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Civil Rights - The following requirements apply to the underlying contract:

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended,42USC

S 2000d., section 303 of the Age Discrimination Act o11975, as amended, 42USC S 6'1,02, section

202 of the Americans with Disabilities Act of 1990, 42 USC S 12132, and Federal transit law at 49

USC S 5332, the Contractor agrees that it will not discriminate against any employee or

applicant for employment because of race, color, creed, national origin, sex, age, or disability. In

udditiot-t, the Contractor agrees to comply with applicable Federal implementing regulations

and other implementing requirements FTA may issue.

(2) Equal Employment Opportunity - The following equal employment opportunity
requirements apply to the underlying contract:

(a) Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil Rights

Act, as amended, 42IJSC $ 2000e, and Federal transit laws at 49 USC S 5332, the Contractor

agrees to comply with all applicable equal employment opportunity requirements of U.S.

Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance Programs,

Equal Employment Opportunity, Department of Labor," 41 CFR Parts 60 et seq. ., (which

implement Executive Order No. 11246, "Equal Employment Opportuni$2," as amended by

Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal Employment

OpportuniV," 42USC S 2000e note), and with any applicable Federal statutes, executive orders,

1."gllutio.,r, and Federal policies that may in the future affect construction activities undertaken

in the course of the Project. The Contractor agrees to take affirmative action to ensure that

applicants are employed, and that employees are h'eated during employment, without regard to

their race, color, creed, national origin, sex, or age. Such action shall include, but not be limited
to, the following: employmen! upgrading, demotion or transfer, recruitment or recruitment

advertising ,layoff or termination; rates of pay or other forms of compensation; and selection for

training, including apprenticeship. In addition, the Contractor agrees to comply with any

implementing requirements FTA may issue.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as

amended, 29 USC S 623 and Federal transit law at 49 USC S 5332, the Contractor agrees to

refrain from discrimination against present and prospective employees for reason of age. In
addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(c) Disabilities - In accordance with section1.02 of the Americans with Disabilities Act, as

amended, 42USC S 1,2112, the Contractor agrees that it will comply with the requirements of

U.S. Equal Employment Opportunity Commission, "Regulations to Implement the Equal

Employment Provisions of the Americans with Disabilities Act," 29 CFR Part 1630, pertaining to

u*ploy-"nt of persons with disabilities. In addition, the Contractor agrees to comply with any

implementing requirements FTA may issue.

(3) The Contractor also agrees to include these requirements in each subcontract financed in
whole or in part with Federal assistance provided by FTA, modified only if necessary to identify

the affected parties.

27. BREACHES AND DISPUTE RESOLUTION
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49 CFR Part 18

FTA Circular 4220.1D

Applicability to Contracts
All contracts in excess of $100,000 shall contain provisions or conditions which will ailow for

administrative, contractual, or legal remedies in instances where contractors violate or breach

contract terms, and provide for such sanctions and penalties as may be appropriate. This may

include provisions for bonding, penalties for late or inadequate performance, retained earnings,

liquidated damages or other appropriate measures.

Flow Down
The Breaches and Dispute Resolutions requirements flow down to all tiers'

Model Clauses/ Language
FTA does not prescribe the form or content of such provisions. What provisions are developed

will depend on the circumstances and the type of contract. Recipients should consult legal

counsel in developing appropriate clauses. The following clauses are examples of provisions

from various FTA third party contracts.

Disputes - Disputes arising in the performance of this Conhact which are not resolved by

agreement of the parties shall be decided in writing by the authorized representative of City of

Port Arthur's [title of employee]. This decision shall be final and conclusive unless within [ten
(10)] days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a

written appeal to the [title of employee]. In connection with any such appeal, the Contractor

shail be afforded an opportunity to be heard and to offer evidence in support of its position. The

decision of the [title of employee] shall be binding upon the Contractor and the Contractor shall

abide be the decision.

Performance During Dispute - Unless otherwise directed by City of Port Arthur, Contractor

shall continue performance under this Contract while matters in dispute are being resolved'

Claims for Damages - Should either parfy to the Contract suffer injury or damage to person or

property because of any act or omission of the party or of any of his employees, agents or others

lor whose acts he is legally liable, a claim for damages therefor shali be made in writing to such

other party within a reasonable time after the first observance of such injury of damage.

Remedies - Unless this conhact provides otherwise, ali claims, counterclaims, disputes and

other matters in question between the City of Port Arthur and the Contractor arising out of or

relating to this agreement or its breach will be decided by arbitration if the parties mutually
agree, or in a court of competent jurisdiction within the State in which the City of Port Arthur is
located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents and the

rights and remedies available thereunder shall be in addition to and not a limitation of any

duties, obligations, rights and remedies otherwise imposed or available by law. No action or

failure to act by the City of Port Arthur, (Architect) or Contractor shall constitute a waiver of

any right or duty afforded any of them under the Contract, nor shall any such action or failure
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to act constitute an approval of or acquiescence in any

specifically agreed in writing.

28. PATENT AND RIGHTS IN DATA
37 CFR Part 401

49 CFR Parts 1,8 and 19

breach thereunder, except as may be

Applicability to Contracts
Patent and rights in data requirements for federally assisted projects ONLY apply to research

projects in which FTA finances the purpose of the grant is to finance the development of a

product or information. These patent and data rights requirements do not apply to capital

projects or operating projects, even though a small portion of the sales price may cover the cost

of product development or writing the user's manual.

Flow Down
The Patent and Rights in Data requirements apply to all contractors and their contracts at every

tier.

Model Clause/Language
The FTA patent clause is substantially similar to the text of 49 CFR Part19, Appendix A, Section

5, but the rights in data clause reflects FTA objectives. For patent rights, FTA is governed by

Federal law and regulation. For data rights, the text on copyrights is insufficient to meet FTA's

purposes for awarding research grants. This model clause, with larger rights as a standard, is

proposed with the understanding that this standard could be modified to FTA's needs.

CONTRACTS INVOLVING EXPERIMENTAL, DEVELOPMENTAL, OR RESEARCH WORK.

A. Rights in Data - This following requirement applies to each contract involving experimental,

developmental or research work:

(1) The term "subject data" used in this clause means recorded information, whether or not

copyrighted, that is delivered or specified to be delivered under the contract. The term includes

griphic or pictorial delineation in media such as drawings or photographs; text in specifications

or related performance or design-type documents; machine forms such as punched cards,

magnetic tape, or computer memory printouts; and information retained in computer memory'

Examples include, but are not limited to: computer software, engineering drawings and

urro.iut"d lists, specifications, standards, process sheets, manuals, technical reports, catalog

item identifications, and related information. The term "subject data" does not include financial

reports, cost analyses, and similar information incidental to contract administration.
(Zj The following restrictions apply to all subject data first produced in the performance of the

contract to which this Attachment has been added:

(a) Except for its own internal use, the Purchaser or Contractor may not publish or reproduce

subject data in whole or in part, or in any manner ot form, nor may the Purchaser or Contractor

authorize others to d.o so, without the written consent of the Federal Government, until such

time as the Federal Government may have either released or apProved the release of such data
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to the public; this restriction on publication, hou'ever, does not apply to any contract with an

academic institution.

(b) h accordance with 49 CFR S 18.34 and 49 CFR 519.36, the Federal Government reserves a

royalty-free, non-exclusive and irrevocable license to reproduce, publish, or otherwise use, and
to authorize others to use, for "Federal Government purposes," any subject data or copyright
described in subsections (2)(b)1 and (2)(b)2 of this clause below. As used in the previous
sentence, "for Federal Government purposes," means use only for the direct purposes of the
Federal Government. Without the copyright ownerrs consent, the Federal Government may not
extend its Federal license to any other party.

1. Any subject data developed under that contract, wl-rether or not a copyright has been
obtained; and

2. Any rights of copyright purchased by the Purchaser or Contractor using Federal assistance in
whole or in part provided by FTA.

(c) Wl-ren FTA awards Federal assistance for experimental, developmental, or research work, it
is FTA's general intention to increase transportation knowledge available to the public, rather
than to restrict the benefits resulting from the work to participants in that work. Therefore,
unless FTA determines otherwise, the Purchaser and the Contractor performing experimental,
developmental, ol research work required by the underlying contract to which this Attachment
is added agrees to permit FTA to make available to the public, either FTA's license in the
copyright to any subject data developed in the course of that contract, or a copy of the subject
data first produced under the contract for which a copyright has not been obtained. If the
experimental, developmental, ol research work, which is the subject of the underlying contract,
is not completed for any reason whatsoever, all data developed under that contract shall
become subject data as clefined in subsection (a) of this clause and shall be delivered as the
Fecleral Government may direct. This subsection (c) , however, does not apply to adaptations of
automatic data processing equipment or programs for the Purchaser or Contlactor's use whose
costs are financed in whole or in part with Federal assistance provided by FTA for
transportation capital projects.

(ci) Unless prohibited by state law, upon request by the Federal Government, the Purchaser and
the Contractor agree to indemnify, save, and hold harmless the Federal Government, its
officers, agents, and employees acting within the scope of their official duties against any
liability, including costs and expenses, resulting from any willful or intentional violation by the
Purchaser or Contractor of proplietary rights, copyrights, ol right of privacy, arising out of the
publication, translation, reproduction, delivery, use, or disposition of any data furnished under
that contract. Neither the Purchaser nor the Conh'actor shall be required to indemnify the
Federal Government for any such iiability arising out of the wrongful act of any employee,
official, or agents of tl-re Federal Government.

(e) Nothing contained in this clause on rights in data shall imply a license to the Federal
Governrnent under any patent or be construed as affecting the scope of any license or other
right otherwise granted to tl're Fedelal Government under any patent.
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(f) Data developed by the Purchaser or Contractor and financed entirely without using Federal
assistance provided by the Federal Government that has been incorporated into work required
by the underlying contract to which this Attachment has been added is exempt from the
requirements of subsections (b), (c), and (d) of this clause , provided that the Purchaser or
Conh'actor identifies that data in writing at the time of delivery of the contract work.

(g) Unless FTA determines otherwise, the Contractor agrees to include these requirements in
each subcontract for experimental, developmental, or research work financed in whole or in
part with Federal assistance provided by FTA.

(3) Unless the Federal Government latel makes a contrary determination in writing, irrespective
of the Contractor's status (i.e. , a large business, small business, state government or state
instrumentality,local government nonprofit organization, institution of higher education,
individual, etc.), the Purchaser and tl-re Contractor agree to take the necessary actions to
provide, through FTA, those rights in that invention due the Federal Government as described
in U.S. Department of Commerce regulations, 'Rights to Inventions Made by Nonprofit
Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative
Agreements,u 37 CFR Part 401.

(a) The Contractor also agrees to include these requirernents in each subcontract for
experimental, developmental, or research work financed in whole or in part with Federal
assistance provided by FTA.

B. Patent Rights - these following requirements apply to each conkact involving experimental,
developmental, or research work:

(1) Genelal - If any invention, improvement, or discovery is conceived or first acfually reduced
to practice in the course of or under the contract to which this Attachment has been added, and
that invention, improvement, or discovery is patentable under tl're laws of the United States of
Arnerica or any foreign country, the Purchaser and Contractor agree to take actions necessary to
provide immediate notice and a detailed report to the party at a higher tier until FTA is
ultimately notified.

(2) Unless tl-re Fedelal Governrnent later makes a contrary deterrnination in writing, irrespective
of the Contractor's status (a large business, small business, state government or state
irrstrumentality, local government, nonprofit organization, institution of higher education,
individual), the Purchaser and the Contractor agree to take the necessary actions to provide,
througll FTA, those rights in that invention due the Federal Government as described in U.S.
Department of Commerce regulations, "Rights to Inventions Made by NonprofltOrganizations
and Srnall Business Firms Under Government Grants, Contracts arrd Cooperative Agreernents,"
37 CFR Part 401.

(3) The Contractor also agrees to include the requirements of this clause in each subcontract for
experimental, deveiopmental, or research work financed in whole or in part with Federal
assistance providecl by FTA.

29. TRANSIT EMPLOYEE PROTECTIVE AGREEMENTS

42



Federally Required and other Model Contract Clauses

49 USC S 53L0, S 5311, and S 5333

29 CFR Part275

Applicabiiity to Contracts
The Transit Employee Protective Provisions apply to each contract for transit operations

performed by employees o{ a Contractor recognized by FTA to be a transit operator. (Because

transit operations involve many activities apart from directly driving or operating transit

vehicles, FTA determines which activities constitute transit "operations" for purposes of this

clause.)

Flow Down
These provisions are applicable to all contracts and subcontracts at every tier.

Model Clause/Language
Since no mandatory ianguage is specified, FTA had developed the following language. Transit

Employee Protective Provisions. (1) The Contractor agrees to the comply with applicable transit

employee protective requirements as follows:

(a) General Transit Employee Protective Requirements - To the extent that FTA determines that

transit operations are involved, the Contractor agrees to carry out the transit operations work
on the underlying contract in compliance with terms and conditions determined by the U.S.

Secretary of Labor to be fair and equitable to protect the interests of employees employed under

this contract and to meet the employee protective requirements of 49 USC S A 5333(b), and U.S.

DOL guidelines at 29 CFR Part215, and any amendments thereto. These terms and conditions

are identified in the letter of certification from the U.S. DOL to FTA applicable to the FTA

Recipient's project from which Federal assistance is provided to support work on the

underlying contract. The Contractor agrees to carry out that work in compliance with the

conditions stated in that U.S. DOL letter. The requirements of this subsection (1), however, do

not apply to any contract financed with Federal assistance provided by FTA either for projects

for elderly individuals and individuals with disabilities authorized by 49 USC S 5310(a)(2), or

for projects for nonurbanizedareas authoizedby 49 USC S 5311. Alternate provisions for those

projects are set forth in subsections (b) and (c) of this clause.

(b) Transit Employee Protective Requirements for Projects Authorized by 49 USC S 5310(a)(2)

for Elderly Individuals and Individuals with Disabilities - If the contract involves transit
operations financed in whole or in part with Federal assistance authorizedby 49 USC S

5310(a)(2), and if the U.S. Secretary of Transportation has determined or determines in the

future that the employee protective requirements of 49 USC S 5333(b) are necessary or

appropriate for the state and the public body subrecipient for which work is performed on the

underlying contract, the Contractor agrees to carry out the Project in compliance with the terms

and conditions determined by the U.S. Secretary of Labor to meet the requirements of 49 USC S

5333(b), U.S. DOL guidelines at 29 CFR Pafi215, and any amendments thereto. These terms and

conditions are identijied in the U.S. DOL's letter of certification to FTA, the date of which is set

forth Grant Agreement or Cooperative Agreement with the state. The Contractor agrees to

perform transit operations in connection with the underlying contract in compliance with the

conditions stated in that U.S. DOL letter.
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(c) Transit Employee Protective Requirements for Projects Authorized by 49 USC S 5311 in
Nonurbanized Areas - If the contract involves transit operations financed in whole or in part
with Federal assistance authorizedby 49 USC S 5311, the Contractor agrees to comply with the
terms and conditions of tl're Special Warranty for the Nonurbanized Area Program agleed to by
the U.S. Secretaries of Transportation and Labor, dated May 31, 1979, and the procedures
implemented by U.S. DOL or any revision thereto.
(2) The Contractor also agrees to inciude the any appiicable requirements in each subcontract
involving transit operations financed in whole or in part with Federal assistance provided by
FTA.

30. DISADVANTAGED BUSINESS ENTERPRISE (DBE)
49 CFR Part26

Applicability to Contracts

DEE provisions only apply to all DOT-assisted contracts. Disadvantaged Business Enterprise
Provision

1. The Federal Fiscal Year goal has been set by City of Port Arthur in an attempt to match
projected procurements with available qualified disadvantaged businesses. City of Port
Arthur's goals for budgeted service contracts, bus parts, and other material and supplies for
Disadvantaged Business Enterprises have been established by City of Port Arthur as set forth by
the Department of Transportation Regulations 49 CFR Part 23, March 31,1980, and amended by
Section 106(c) of the Sulface Transportation Assistance Act of 1987, and is considered pertinent
to any Contract Agreement resulting from this request for proposal.

If a specific DBE goal is assigned to this Contract Agreement, it will be clearly stated in the
Special Specifications, and if the ContractoL is found to have failed to exert sufficient,
reasonable, and good faith efforts to involve DBE's in tl're work provided, City of Port Arthur
may declare the Contractor non-complaint end in breach of Contract Agreement. If a goal is not
stated in the Special Specifications, it will be understood that no specific goal is assigned to this
Contract Agreement.

(a) Policy - It is the policy of the Department of Transportation and City of Port Arthur tl'rat
Disadvantaged Business Enterprises, as defined in 49 CFR Pa.rt26, and as amended in Section
106(c) of the Surface Transportation and Uniform Relocation Assistance Act of 1987, shall have
the maximum opportunity to participate in the performance of Contract Agreement financed in
whole or in part with federal funds under this Contract Agreement. Consequently, the DBE
requirements of 49 CFR Part 26 and Section 106(c) of the STURAA of 1987, apply to this
Contract Agreement.

Tlre Contractor agrees to ensure that DBE's as defined in 49 CFR Paft26 and Section 106(c) of
the STURAAof 1987, have the maximum opportunity to participate in the whole or in part with
federal funds provided under this Contract Agreement. In this regard, the Contractor sl'rall take
ell necessary and reasonable steps in accordance with the regulations to ensure that DBErs have
the maximum opportunity to cornpete for and perform subcontracts. The Conh'actor shall not
discriminate on the basis of tace, color, national origin, religion, sex, age or phvsical irandicap in

44



Federally Required and other Model Contract Clauses

the award and performance of subcontracts'

It is further the policy of City of Port Arthur to promote the development and increase the

participation of businesses owned and controlled by disadvantaged. DBE involvement in all

phur"" of City of Port Arthur's p1'oculement activities is encouraged.

(b) DBE obligation - The Contractor end its subcontractors agree to ensure that disadvantaged

businesses hive the maximum opportunity to participate in the performance of contracts and

subcontracts financed in whole or in part with federal funds provided under the Contract

Agreement. In that regard, ell Contractors and subcontractors shall take all necessary and

reisonable steps in accordance with 49 CFR Part 26 as amended, to ensure that minority
business enterprises have the maximum opportunity to compete for end perform contracts.

(c) Where the Contractor is found to have failed to exert sufficient reasonable and good faith

efforts to involve DBE's in the work provided, the City of Port Arthur may declare the

Contractor non-complaint end in breach of Contract Agreement.

(cl) The Contractor will keep records and documents for a reasonable time following
performance of this Contract Agreement to indicate compliance With City of Port Arthur's DBE

ptogtu..r. These records and documents willbe made available et reasonable times and places

ior. ir-rspe.tion by any authorized representative of City of Port Arthur and will be submitted to

City of Port Arthur uPon request.

(e) City of Port Arthur will provide affirmative assistance as may be reasonable and necessary

to assist the prime Contractor in implementing their programs for DBE participation. The

assistance may include the following upon request:

* Identification of qualified DBE

* Available listing of Minority Assistance Agencies

* Holding bid conferences to emphasize requirements

2.DBE Program Definitions, as used in the Contract Agreement:

(a) Disadvantaged business "means a small business concern":

i. Which is at least 51 percent owned by one or more socially and economically disadvantaged

individuals, o1., in the case of any publicly owned business, at least 51 percent of the stock of

which is owned by one or more socially and economically disadvantaged individuals; and

ii. Whose management and daily business operations are controlled by one or more of the

socially and economically disadvantaged individuals who own it.

o1'

iii. \A4rich is et least 51 percent owned by one or more women individuals, ot in the case of any
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publicly owned business, at least 51,% of the stock of which is owned by one or more women
individuals; and

iv. Whose management and daily business operations are controlled by one or more women

individuals who own it.

(b) "Small business concern" means a small business as defined by Section 3 of the Small

Business Act and Appendix B -

This section is being developed to reflect the new rule in 49 CFR Patt26.

31. STATE AND LOCAL LAW DISCLAIMER

Applicability to Contracts
This disclaimer applies to all contracts.

Flow Down
The Disclaimer has unlimited flow down.

Model Clause/Language
FTA has deveioped the following language.

State and Local Law Disclaimer - The use of many of the suggested clauses are not governed by

Federal law, but are significantly affected by State 1aw. The language of the suggested clauses

may need to be modified depending on state law, and that before the suggested clauses are

used in the grantees procurement documents, the grantees should consult with their local

attorney.

32. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS

FTA Circular 4220.1D

Applicability to Contracts
The incorporation of FTA terms applies to all contracts.

Flow Down
The incorporation of FTA terms has unlimited flow down.

Model Clause/Language
FTA has developed the following incorporation of terms language:

Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions

include, in part, certain Standard Terms and Conditions required by DOT, whether or not

expressly set forth in the preceding contract provisions. All contractual provisions required by

DOT, as set forth in FTA Circular 4220.1D, dated April 15,1996, are hereby incorporated by
reference. Anything to the conh'ary herein notwithstanding, all FTA mandated terms shall be

deemed to contr.ol in the event of a con{lict with other provisions contained in this Agreement.

The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any
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(name of grantee) requests which would cause (name of grantee) to be in violation of the FTA

terms and conditions.

47


