REQUEST FOR RESPONSES FOR THE DEVELOPMENT AND OPERATION OF A SMALL PROVIDER WEB PORTAL SOLUTION TO SUPPORT HEALTH CARE ELECTRONIC TRANSACTIONS WITH MASSHEALTH
Section 1. Introduction

The Commonwealth of Massachusetts Executive Office of Health and Human Services (EOHHS) is issuing this Request for Responses pursuant to the “Deal Too Good to Pass Up” provisions of the Commonwealth’s Operational Services Division’s Procurement Policies and Procedures Handbook.  EOHHS has been offered the opportunity to contract with New England Healthcare EDI Network, LLC (NEHEN) for the shared development and operation of a shared health care electronic transaction transmission web portal to connect providers and health plans to the major health care payer organizations in Massachusetts, including EOHHS.   The cost of this development is being shared among all these health care payers.  EOHHS, as a member of NEHEN, has participated in the design of this portal. This web portal will be a centrally hosted and serviced web portal that will support administrative transactions such as: eligibility, referrals and authorizations, claims status inquiry, claims submission and remittance reviewing.  It will provide a direct gateway between providers to each of the participating payers.   Under the contract, EOHHS will be obtaining from NEHEN a license to use the portal.  MassHealth providers will be able via the portal to directly connect to EOHHS for these administrative transactions.

EOHHS is issuing a Request for Responses for the portal.  EOHHS is also posting on Comm-PASS the proposed NEHEN contract.  The bidder must submit a proposal that specifies in detail how the bidder will provide the services and deliverables set forth in Sections 2 and 3 of this RFR that meets each of EOHHS’ specified requirements and objectives on a comparable or better basis than that offered by NEHEN under its proposed contract.   If no responsive proposals are received, EOHHS intends to contract with NEHEN. 
The NEHEN contract has a term of approximately two years.  In addition, EOHHS has the right as a member of NEHEN to continue to use the portal after this term at a negotiated mutually acceptable price.  It is anticipated that the price for continuing use of the portal will be significantly less than the initial cost, as the initial cost includes the cost of development of the portal.
The maximum obligation for any contract issued under this RFR shall be $503,154.
1.1
Background and Overview 

New England Healthcare EDI Network (NEHEN) is a consortium of regional payers and providers who have designed and implemented a secure and innovative electronic-commerce solution for reducing administrative costs in health care. 
Over the years, each health plan and major payer have undertaken various initiatives to reach out and encourage electronic transaction adoption by small providers with minimal success. In the past the NEHEN program has modified its membership model by adding a second tier level and a vendor category as well as piloting a technical solution, ‘NEHEN-in-a-Box’, specifically developed for smaller hospitals. However, neither of these attempts has reached out to great numbers of small providers. What makes this initiative different and promising is that NEHEN, and, in particular, the NEHEN payers [including MassHealth], are collaborating to build and promote common ‘all-payer’ EDI solutions for the marketplace. 

Starting in September 2005 thru December 2005, the participating payers worked together to build a ‘win-win’ strategy for reaching out to the small provider organizations. This initiative, the ‘NEHEN Portal’ (Portal), is being launched as a result of these strategy discussions. 

The NEHEN Portal will be a centrally hosted and serviced web portal that will include support for administrative transactions such as: eligibility, referrals & authorizations, claim status inquiry, claim submission and remittance viewing. All transactions will be transmitted directly from the Portal to each of the participating payers: 

· Blue Cross Blue Shield of Massachusetts 

· BMC HealthNet Plan 

· Harvard Pilgrim Healthcare 

· MassHealth 

· Neighborhood Health Plan 

· Tufts Health Plan 

The participating payer organizations to date- BCBSMA, BMCHP, HPHC, NHP, THP, along with NEHEN LLC, have funded the initial development and solution rollout. However, the goal is to build a “self-sustaining business model” where ongoing maintenance and support costs will be covered by Portal user fees.  MassHealth seeks to obtain its own connection to NEHEN for the Small Provider community for connectivity to Medicaid administrative data through this Portal.
Section 2. Objectives and Scope of Work   
To plan, build, deploy and manage a ‘Small Provider’ Web Portal with the following objectives and principles. 

2.1 
Objectives for the Portal 

· Promote the benefits of an all-payer solution to the small provider community; 

· Achieve cost savings for Payers and Providers by reducing the labor costs associated with certain administrative processes; 

· Improve Small Providers’ electronic transaction exchange rate; 

· Identify the problem and provide appropriate solutions for the different market segments; 

· Reduce the duplication of electronic exchange development efforts in participating organizations by working together to provide an all-payer solution; and

· Interface seamlessly with the existing NEHEN product.  (The “small provider” web portal shall preserve the look and feel of existing NEHEN product.)
2.2
Principles for developing the Portal solution 

· Open (participants, standards, etc.) 

· Low intrusion into individual participants IT agenda 

· Participant value derived from transactions sent & received 

· Data ownership retained by participant organizations 

· Keep it simple 
2.3
Project Scope
The overall scope of the project will encompass the following: 

· Project Launch – Planning and marketing strategy including Association meetings and Open House sessions 

· Development – Modification of existing functionality/creation of new functionality to meet the specifications herein to include enhanced security and reporting capabilities 

· Deployment – Enrollment and Registration procedures and support, along with the development and presentation of on-site training and all associated materials 

· Operations – Overall program coordination and management including billing and collections 

· Hosting Infrastructure & Service – Hardware, software procurement, monitoring and management 

· Customer Support & Operations – 24 x 7 Call Center support Help Desk operations 

Section 3. Business Process Scope 

· Eligibility (270/271 Eligibility Inquiry & Response) 

· Real-time & batch upload (burst of real time 270 transactions) 

· Institutional Claim Submission (837I Claim) 

· File transfer only with 997 File & 277 Claim Acknowledgements 

· Professional Claim Submission (837P Claim) 

· File transfer, data entry with Void & Replace; including 997 File & 277 Claim Acknowledgements 

· Batch of one claim submission 

· Claim Status Inquiry (276/277 CSI Inquiry & Response) 

· Real-time & batch upload 

· Electronic Remittance Advice (835 Remittance) 

· File transfer & viewing 

· Specialty Care Referral Request (278 Referral) 

· Real-time only 

· Authorization / Pre-Certification (278 Referral) 

· Real-time only 

· Home Health Referral (278 Referral) 

· Real-time only 
· Referral Inquiry (278 Referral) 

· Real-time only 

· COB Claim Submission 

· Dental Claim Submission 

· Extended history and full reporting functionality 

· Install any necessary desktop software (i.e., Internet Browser) and technical components at the providers’ site(s) 

· Provider Entity Enrollment/Sign-up process and procedures 

· Obtain and manage internet connectivity services at the providers’ site(s)  

Section 4.  RFR Response Submissions and Information
· All responses must be submitted in accordance with the specific terms of this RFR.

· EOHHS makes no guarantee that a Contract, or any obligation to purchase any commodities or services, will result from this RFR.

· EOHHS reserves the right to amend this RFR at any time prior to the date responses are due. Any such amendment will be posted to the Commonwealth’s procurement web site, Comm-PASS (see Section 6.2 for information on Comm-PASS). Bidders are cautioned to check this site regularly, as this will be the sole method used for notification of changes as well as for any clarifications of the RFR that EOHHS might issue. 
· This project will require the selected Contractor to sign a contract and Statement of Work that incorporates the elements of this RFR as well as the selected Contractor’s proposal. 

· Prior to commencing work, the selected Contractor will also be required to sign the “Confidentiality and Business Associate Addendum,” included herein as Attachment 2, Exhibit 3 All contractor staff assigned to the project will be required to “Confidentiality, Assignment of Inventions and Representation of Non-Infringement Agreement and Other Representations” included herein as Attachment 2, Exhibit 2. These documents are not to be submitted with the Bidder’s response to this RFR.  

Section 5.  RFR Response Requirements and Evaluation
 5.1
Response Submission Requirements

Complete responses must be submitted by Friday, January 25, 2008, no later than 2:00 pm (Eastern Time), and addressed to:

Executive Office of Health and Human Services

Office of Medicaid

One Ashburton Place, 11th floor
Boston, MA 02108
Attention: Lou DeLena, Procurement Coordinator 

The Bidder must submit:
· one original and five hard copies of the Business Response;

· one original and five hard copies of the Programmatic Response;

· one original and three hard copies of the Cost Response; and

· eight electronic copies of its Business and Programmatic response on CD or floppy disk and three electronic copies of its Cost response on separate CDs.

· Each hard copy of each response document must be double-sided, and easily reproducible in conventional copiers (e.g., not spiral-bound).

· Each hard copy must be labeled with the name of the response document it contains. The originals of the Business, Programmatic and Cost responses must be clearly labeled “Original” on the cover. 

· The sections of the response documents should be labeled to correspond with the section numbering in the RFR.  The Bidder’s response to each of the numbered items below must repeat the RFR section number (e.g., 2.3.1.B.2). While the suggested limits are only provided for general guidance, adherence to such limits will be appreciated.

· Marketing and firm background boilerplate and materials not directly responsive to RFR elements should not be submitted; this material will not be read or evaluated. 

For the CD submissions of the response, Microsoft Word version 2003, Microsoft Excel version 2003, Microsoft PowerPoint 2003, and Microsoft Project version 2003 are the preferred file formats.  The CDs must be uncompressed/unzipped and labeled with the file names, file formats and versions.

The sections of the response documents must be labeled to correspond with the section numbering of the RFR.  The Bidder’s response to each of the numbered items below must repeat the RFR section number (e.g., 4.3). While the suggested limits are provided for general guidance, adherence to such limits will be appreciated.


The Bidder must include with its response a cover letter that clearly states the name of the Bidder organization, principal address, local (greater Boston) address (if applicable, and if different from principal address), and the name, address, e-mail, fax and telephone number of the Bidder’s contact person. The letter must:
· clearly identify all Teaming Partners and Significant
 Subcontractors, their roles and responsibilities, and indicate the overall percentage of the work effort they will perform;

· be signed by an individual authorized to represent the Bidder in Contract discussions; 

· include a statement that all forms listed in Attachment 1 are attached to the response or are on file with OSD and remain current; and 

· include a statement that the Bidder’s proposal will remain in effect until the Bidder withdraws its proposal or a Contract resulting from this RFR is executed, whichever is later.

Electronic media submissions other than the required CDs, such as videotapes, audiotapes and diskettes, will not be accepted.  Facsimile and e-mailed responses will not be accepted.  

Failure to provide responses in the format and standards specified may be grounds for rejection of the response.
The narrative sections of the response must be formatted as follows:

· Typewritten;

· Single-spaced;

· Double-sided;

· Margins of at least one inch;

· Six lines or fewer per inch;

· Numbered pages; and

· Times New Roman or similar font, size 12 point or larger.
5.1.1
Contract Term

It is anticipated that the term of the Contract will be approximately two years. 

5.2
Business Response

5.2.1
Required Forms

The Bidder shall complete and submit all the forms described in Attachment 1 that are not on file with OSD and/or are not current. 

5.2.2
Corporate/Business Information

The Bidder shall provide for itself as well as for each Teaming Partner (if any), and/for each Significant Subcontractor (if any), corporate references from at least two but no more than five entities for which the Bidder has successfully completed a contract or “scope of work” of similar scale to, or larger than, the scope of work contemplated by this RFR.  (The suggested limit on each such reference is 3 pages.)  Relevant experience with any Commonwealth of Massachusetts agency must be included in the above.  These corporate references must include the following information: 

· The client organization’s name and address;

· The name and title, address, telephone number, fax number and e-mail address for a contact person;

· A brief description of the contract scope (including a description of any transition efforts and the products and services offered, as appropriate); 

· The cost of the effort at contract signing and the final cost of the effort, with a brief explanation of any difference; and 

· The start and end dates for the effort, commencing with the signed contract and the actual start and end dates, with a brief explanation of any difference.
The Bidder shall provide a brief history of its organization and a description of its corporate/business experience.  (Suggested limit: 5 pages)

5.2.3
Personnel References

The Bidder must provide résumés for each of the professional staff offered for this engagement (suggested limit: 3 pages per résumé).  
The Bidder must describe all past working relationships between the offered staff, their experience for this project, and their availability.  If all proposed staff are not employed by the Bidder, the Bidder must include a description of how these, and any additional resources that may be needed, will be acquired.  (Suggested limit: 3 pages)

5.2.4
Subcontracting (suggested limit: 3 pages per subcontractor) 

If the Bidder plans to use a Teaming Partner or Significant Subcontractor for any element of the project, the Bidder shall:

· Identify each such Teaming Partner(s) or Significant Subcontractor(s) by corporate name, address, telephone number, and status as minority business enterprise (see also Section 6.14);

· Briefly describe the corporation, including years in business, its organization, experience in the Commonwealth, and a synopsis of all previous experience similar to that proposed for their role in this effort (i.e., provide equivalent information as requested in Section 5.2.2);

· State for which element(s) of the project the partner(s) or subcontractor(s) will be used, and how the Bidder’s and the Teaming Partner’s or Significant Subcontractor’s performance will be coordinated; and

· State for each Teaming Partner or Significant Subcontractor the percentage of the total project effort to be assigned to that partner or subcontractor.

If the Bidder does not plan to utilize any such Teaming Partner or Subcontractor, the Bidder’s response to this section should clearly state that fact.

5.3
Programmatic Response

5.3.1
Executive Summary

The Bidder shall include with its response an executive summary of not more than 5 pages that summarizes its proposal.  The executive summary should briefly address:

· The Bidder’s understanding of the overall project, goals and objectives, and each of these areas listed in Sections 2 and 3;

· The Bidder’s understanding of the project’s constraints and its approach to overcoming them;

· The proposed Bidder teaming structure and the roles and responsibilities of each Teaming Partner and Significant Subcontractor (if applicable); 

· Project risks and the Bidder’s approach to managing them;
· A summary of the proposal that includes an overview of the approach the Bidder will take to the requirements listed in this RFR; and

· A brief summary of why the Bidder offers the best solution to EOHHS.

5.3.2
Organization Chart  

For each of the activities described in Sections 2 and 3, the Bidder must present its proposed organization chart, naming all Key Personnel who will be involved in each phase of the project as well as the management structure for project oversight, with a cross-reference to a detailed job description (see Sections 5.2.3 and 5.3.3) for each name and function shown on the organization chart. 

The organization chart shall include any parts of the project for which the Bidder intends to use a Teaming Partner or a Significant Subcontractor; if a proposed individual “belongs” to a Teaming Partner or Significant Subcontractor, this must be so noted. A separate organization chart showing the relationship of this project to the Bidder’s corporate organization must also be included.  
The Bidder must present a staff loading chart (by month).  Bidders may include up to 5 pages of narrative to describe the assumptions, limitations and constraints on which the organization and staff loading charts are based. 

Failure to provide complete organization and staff loading charts showing all of the required elements may be grounds for rejection of the response.

5.3.3
Key Personnel

All proposed Key Personnel must be qualified for their positions, in terms of experience, education and management skills (as appropriate). When preparing the staffing plans, the Bidder should take into account all activities that must be performed in order to meet the scope of services described in Sections 2 and 3.  EOHHS has determined that ALL Contractor personnel above the role of administrative assistant or researcher qualify as “Key Personnel”.
5.3.4
Software Products (suggested limit: 5 pages)

EOHHS requires that all software provided to or developed for it by the Contractor in connection with this Contract shall either be (i) owned by EOHHS, or (ii) licensed to EOHHS, on an enterprise basis, and to any and all state and federal oversight and/or funding entities (including, without limitation, the United States Department of Health and Human Services), with the rights set forth in Attachment 2, Exhibit 1, Sections 6.9 and 7.3.  Preference will be given to software products that EOHHS will own. The Bidder’s response under this section shall not be deemed to restrict or limit such rights.  

The Bidder must submit a detailed list of all software products comprising the proposed solution.  For each product listed, please state whether EOHHS will be acquiring full ownership rights to the product.  If EOHHS will instead be receiving a license, please specify the significant terms of the relevant license agreements, particularly any limitations or restrictions the Bidder is proposing to impose on EOHHS’ rights.  Please describe the significant terms of any maintenance and support agreements that relate to any of the listed software products.
Alternatively, Bidders may state that they plan not to use any software products other than commercially available COTS products (e.g., Microsoft Office, Access).

5.3.5
Detailed Narrative Response

The bidder must submit a proposal that specified how the bidder will provide the services and deliverables set forth in Sections 2 and 3 of this RFR that meets each of EOHHS’ specified requirements and objectives on a comparable or better basis than that offered by NEHEN under its proposed contract. 
5.3.6
Project Plan

The Bidder must include with its response a project plan, created using Microsoft Project.  The project plan must commence with Contract signing, and must show task durations, dates and dependencies.   

5.4
Cost Response

Bidders must not include any costs or cost information for this project in any portion of their response except in this Cost Response. Failure to comply with this instruction may be grounds for rejection of the response.

The Bidder must submit a Cost Response using the forms found in Attachment 3.  Bidders must note that the maximum amount of available funds for this project is $503,154.  Accompanying these forms may be no more than 5 pages of assumptions.

All other costs or expenses, including deliverable reproduction and presentation preparation costs, travel, and other indirect costs, must be included within the firm fixed price.  
5.5
Evaluation of Responses  

EOHHS will evaluate proposals to determine if the services offered meet the requirements and objectives specified in the RFR and offers a better value than the NEHEN offer.

5.6
Non-Qualifying Proposals

EOHHS reserves the right to reject a Bidder’s response at any time during the evaluation process if the Bidder:

· Fails to demonstrate to EOHHS’ satisfaction that it meets all RFR requirements;

· Fails to submit all required information or otherwise satisfy all response requirements listed in Sections 2 and 3;

· Receives a rating of “Non-Responsive” in the evaluation of one or more categories of its Business or Programmatic Response;

· Has any interest that may, in EOHHS’ sole determination, conflict with performance of services for the Commonwealth or be anti-competitive; or

· Rejects or qualifies its agreement to any of the mandatory provisions of this RFR.

The PMT, in its sole discretion, may determine whether non-compliance with any of the above requirements is insubstantial. In such cases, the PMT may seek clarification, allow the Bidder to make minor corrections, apply appropriate penalties in evaluating the Response, or apply a combination of all three remedies.

5.7
Best and Final Offer

Pursuant to 801 CMR 21.06(11), EOHHS could offer one or more Bidders an opportunity to provide a Best and Final Offer (BAFO).  If it so chooses, EOHHS will distribute specific information regarding submission requirements, timelines, and information about its BAFO evaluation process to those Bidder(s) selected for participation in the BAFO.  Bidders may be asked to reduce costs and/or provide additional clarification to specific sections of the RFR response.  Bidders are not required to submit a BAFO in response to EOHHS’ offer, and may notify EOHHS in writing that their response remains as originally submitted.

5.8
Administrative Support for Bidders

Written questions about this RFR and/or SOW may be sent to:

Lou DeLena, Procurement Coordinator

Executive Office of Health and Human Services, Legal Unit

One Ashburton Place, 11th floor 

Boston, MA 02108

Fax:  (617) 573-1893

e-mail: louis.delena@state.ma.us
EOHHS will review all questions and, at its discretion, prepare written responses to those EOHHS determines to be of general interest and relevant to the RFR and/or SOW.  These responses will be posted on the state’s Comm-PASS website (www.comm-pass.com). Hard-copy responses will be made available to prospective Bidders only upon request.  Only written responses will be binding on EOHHS.

All questions must be received no later than Tuesday, January 15, 2008 at 2:00 PM. No acknowledgment of receipt shall be given.

Section 6.  RFR Additional Information and Terms & Conditions

 6.1
Issuing Office

Executive Office of Health and Human Services

Office of Medicaid

One Ashburton Place, 11th Floor

Boston, MA  02108

6.2
Comm-PASS

This RFR has been distributed electronically using the Commonwealth Procurement Access and Solicitation Site (Comm-PASS) system, www.comm-pass.com. RFR attachments that are referenced are incorporated by reference into the RFR and are available as separate files within the Forms tab and Specifications tab of the Comm-PASS Solicitation record. While Comm-PASS offers an optional, value-added, automated Comm-PASS Subscription Service on an annual-fee basis, all Bidders are solely responsible for obtaining and completing any required attachments that are identified in this RFR and for checking Comm-PASS for any addenda or modifications that are subsequently made to this RFR or attachments. The Commonwealth and its subdivisions accept no liability and will provide no accommodation to Bidders who fail to check for amended RFRs and submit inadequate or incorrect responses. Bidders are advised to check the “Last Change” field on the summary page or the “Amendment History” within the “Other Information” tab of RFRs for which they intend to submit a response to ensure that they have the most recent RFR files. Bidders may not alter (manually or electronically) the RFR language or any RFR component files. Modifications to the body of the RFR, specifications, terms and conditions, or which change the intent of this RFR are prohibited and may disqualify a response.

Questions specific to Comm-PASS should be made to the Comm-PASS Help Desk at comm-pass@osd.state.ma.us or by telephone at (617) 720-3197.

Comm-PASS Subscription Service: The Comm-PASS Subscription Service is sponsored by the Operational Services Division. This service offers a prospective Bidder a secure, web-based desktop that contains tools to track and manage postings including solicitation announcements, RFRs, and Contracts that match the subscriber-designated set of categories and sub-categories on Comm-PASS.

Comm-PASS Basic Service will provide a subscriber with:

· A secure web-based desktop within Enhanced Comm-PASS for document management.

· A customizable profile reflecting the Bidder’s product/service areas of interest.

· Refined commodity and service categories and sub-categories.

· Full-cycle, automated e-mail alert whenever a solicitation of interest is posted or updated.

· Access to Online Bidder Forums to allow for virtual attendance and participation.

· Tools to submit bids electronically to an encrypted lock-box.

Every public purchasing entity within the borders of Massachusetts may post their solicitations on Comm-PASS at no charge. Comm-PASS has the potential to become the sole site for reviewing and responding electronically to public solicitations in Massachusetts. Fees for the Comm-PASS Subscription Service are based on costs to operate, maintain and develop the Comm-PASS system.

6.3
Commonwealth of Massachusetts Standard Contract and Terms and Conditions

The Bidder selected for this procurement agrees to abide by the terms of the Commonwealth of Massachusetts Standard Contract (Attachment 1, Exhibit 1) and Terms and Conditions (Attachment 1, Exhibit 2).  EOHHS is prohibited from amending these documents or agreeing to any change in the language.  Any Bidder suggestion or requirement altering these documents will be disregarded.

6.4
Bidder Communication

Bidders are prohibited from communicating directly with any employee of the EOHHS except as specified below, and no other individual Commonwealth employee or representative is authorized to provide any information or respond to any question or inquiry concerning this RFR.  Bidders may contact the contact person for this RFR in the event this RFR is incomplete or the Bidder is having trouble obtaining any documents or attachments electronically through Comm-PASS. Bidders may request a copy of the RFR, or any of its components, by contacting the RFR contact person named below.

Contact: 
Lou DeLena, Procurement Coordinator

Executive Office of Health and Human Services, Legal Unit

One Ashburton Place, 11th floor 

Boston, MA 02108

Phone:  (617) 573-1686 
Fax:  (617) 573-1893

e-mail: louis.delena@state.ma.us
6.5
Reasonable Accommodation

Bidders with disabilities or hardships that seek reasonable accommodation, which may include the receipt of RFR information in an alternative format, must submit a written statement to the RFR contact person describing the Bidder’s disability and the requested accommodation to the contact person for the RFR. EOHHS reserves the right to reject unreasonable requests.
6.6
Privacy and Security of Health Information (HIPAA)

Bidders shall comply with all state and federal laws and regulations relating to confidentiality and privacy. (See detailed information in Attachment 2, Exhibit 1, Section 7.4.)
EOHHS, in its sole judgment, may deem the Contractor selected as a result of this procurement to be a Business Associate of EOHHS, as that term is defined at 45 CFR 160.103.  Business Associate obligations include, but are not limited to, the following:  adequately safeguarding identifiable and protected health information (PHI), in whatever form it is maintained or used, including verbal communications, from inappropriate or unauthorized use or disclosure; providing individuals access to their own records; and strictly limiting use and disclosure of PHI for only those purposes approved of by EOHHS. In the event that EOHHS deems the Contractor a Business Associate, the Contractor will be required to enter into a Business Associate Agreement at the same time as the Contract resulting from this RFR (see Attachment 2, Exhibit 3).

6.7
Addendum or Withdrawal of RFR 

EOHHS reserves the right to amend the RFR at any time prior to the deadline for submission of responses and to terminate this procurement in whole or in part at any time. If EOHHS decides to amend or clarify any part of this RFR, any amendment will be posted on Comm-PASS.

6.8
Response Duration 

The Bidder’s response shall remain in effect until any Contract with the Bidder is executed or the Bidder withdraws its proposal. 

6.9
Costs 

Costs not specifically identified in a Bidder’s response and accepted by EOHHS as part of a Contract will not be compensated under any contract awarded pursuant to this RFR. The Commonwealth will not be responsible for any costs or expenses incurred by Bidders in responding to this RFR. 

6.10
Public Records 

All responses and related documents submitted in response to this RFR become public records and are subject to the Massachusetts Public Records Law, M.G.L. c. 66, §10 and M.G.L. c. 4, §7 subsection 26. Any statements in submitted responses that are inconsistent with these statutes will be disregarded. 

EOHHS will not return to Bidders any proposals or materials they submit in response to this RFR.

6.11
Incorporation of RFR
This RFR and any documents a Bidder submits in response to it may be incorporated by reference into any Contract awarded to that Bidder. The entire contents of the Bidder’s response shall be binding on the Bidder.
6.12
Contract Expansion

If additional funds become available during the contract duration period, EOHHS reserves the right to increase the maximum obligation to some or all contracts executed as a result of this RFR, subject to available funding, satisfactory contract performance and service or commodity need.
6.13
Subcontracting 

The Contractor is fully responsible for the satisfactory performance and adequate oversight of its subcontractors. Subcontractors are required to comply with the same federal and state laws and regulations and applicable Contract requirements as the Contractor. EOHHS reserves the right to reject any subcontractor the Bidder may propose.
6.14
Affirmative Market Program

Massachusetts Executive Order 390 established a policy to promote the award of state contracts in a manner that develops and strengthens Minority and Women Business Enterprises (M/WBEs) that resulted in the Affirmative Market Program (AMP) in Public Contracting. M/WBEs are strongly encouraged to submit responses to this RFR, either as prime vendors, joint venture partners or other type of business partnerships. All Bidders must follow the requirements set forth in the AMP section of the RFR, which will detail the specific requirements relating to the prime vendor’s inclusion of M/WBEs. Bidders are required to develop creative initiatives to help foster new business relationships with M/WBEs within the primary industries affected by this RFR. In order to satisfy the compliance of this section and encourage Bidder’s participation of AMP objectives, the AMP Plan for large procurements greater than $50,000 will be evaluated at 10% or more of the total evaluation. Once an AMP Plan is submitted, negotiated and approved, the agency will then monitor the Contractor’s performance, and use actual expenditures with SOMWBA-certified Contractors to fulfill their own AMP expenditure benchmarks.  M/WBE participation must be incorporated into and monitored for all types of procurements regardless of size; however, submission of an AMP Plan is mandated only for large procurements over $50,000.

This RFR will contain some or all of the following components as part of the Affirmative Market Program Plan submitted by Bidders:

· Subcontracting with certified M/WBE firms as defined within the scope of the RFR;
· Growth and Development activities to increase M/WBE capacity;
· Ancillary use of certified M/WBE firms; 

· Past Performance or information of past expenditures with certified M/WBEs; and

· Additional incentives for Bidders to commit to at least one certified MBE and WBE in the submission of AMP Plans.

A Minority Business Enterprise (MBE), Woman Business Enterprise (WBE), M/Non-Profit, or W/Non-Profit, is defined as such by the State Office of Minority and Women Business Assistance (SOMWBA). All certified businesses that are included in the Bidder’s AMP proposal are required to submit an up to date copy of their SOMWBA certification letter.  The purpose for this certification is to participate in the Commonwealth’s Affirmative Market Program for public contracting.  Minority- and Women-Owned firms that are not currently certified but would like to be considered as an M/WBE for the purpose of this RFR should submit their application at least two weeks prior to the RFR closing date and submit proof of documentation of application for consideration with their bid proposal. For further information on SOMWBA certification, contact their office at 1-617-973-8692 or via the internet at mass.gov/somwba.

Affirmative Market Program Subcontracting Policies: Prior approval of the agency is required for any subcontracted service of the Contract. Agencies may define required deliverables including, but not limited to, documentation necessary to verify subcontractor commitments and expenditures with Minority- or Women-Owned Business Enterprises (M/WBEs) for the purpose of monitoring and enforcing compliance of subcontracting commitments made in a Bidder’s Affirmative Market Program (AMP) Plan. Contractors are responsible for the satisfactory performance and adequate oversight of its subcontractors.
6.15
Electronic Funds Transfer (EFT) 

All Bidders responding to this RFR must agree to participate in the Commonwealth Electronic Funds Transfer (EFT) program for receiving payments, unless the Bidder can provide compelling proof that it would be unduly burdensome. EFT is a benefit to both Contractors and the Commonwealth because it ensures fast, safe and reliable payment directly to Contractors and saves both parties the cost of processing checks. Contractors are able to track and verify payments made electronically through the Comptroller’s Vendor Web system. A link to the EFT application can be found on the OSD Forms page (www.mass.gov/osd). Additional information about EFT is available on the VendorWeb site (www.mass.gov/osc). Click on MASSfinance.

Successful Bidders, upon notification of Contract award, will be required to enroll in EFT as a contract requirement by completing and submitting the Authorization for Electronic Funds Payment Form to this department for review, approval and forwarding to the Office of the Comptroller. If the Bidder is already enrolled in the program, it may so indicate in its response. Because the Authorization for Electronic Funds Payment Form contains banking information, this form, and all information contained on this form, shall not be considered a public record and shall not be subject to public disclosure through a public records request.

The requirement to use EFT may be waived by the PMT on a case-by-case basis if participation in the program would be unduly burdensome on the Bidder. If a Bidder is claiming that this requirement is a hardship or unduly burdensome, the specific reason must be documented in its response. The PMT will consider such requests on a case-by-case basis and communicate the findings with the Bidder.

6.16
Electronic Communication/Update of Bidder’s/Contractor’s Contact Information 

It is the responsibility of the Bidder and awarded Contractor to keep current the e-mail address of the Bidder’s contact person and prospective Contract manager, if awarded a Contract, and to monitor that e-mail inbox for communications from the PMT, including requests for clarification. The PMT and the Commonwealth assume no responsibility if a Bidder’s/awarded Contractor’s designated e-mail address is not current, or if technical problems, including those with the Bidder’s/awarded Contractor’s computer, network or internet service provider (ISP) cause e-mail communications sent to/from the Bidder/ awarded Contractor and the PMT to be lost or rejected by any means including e-mail or spam filtering.
6.17
Environmental Response Submission Compliance

In an effort to promote greater use of recycled and environmentally preferable products and minimize waste, all responses submitted should comply with the following guidelines:

· All copies should be printed double sided;
· All submittals and copies should be printed on recycled paper with a minimum post-consumer content of 30% or on tree-free paper (i.e., paper made from raw materials other than trees, such as kenaf). To document the use of such paper, a photocopy of the ream cover/wrapper should be included with the response;
· Unless absolutely necessary, all responses and copies should minimize or eliminate use of non-recyclable or non-reusable materials such as plastic report covers, plastic dividers, vinyl sleeves and GBC binding. Three-ringed binders, glued materials, paper clips and staples are acceptable;
· Bidders should submit materials in a format which allows for easy removal and recycling of paper materials;
· Bidders are encouraged to use other products which contain recycled content in their response documents. Such products may include, but are not limited to, folders, binders, paper clips, diskettes, envelopes, boxes, etc. Where appropriate, Bidders should note which products in their responses are made with recycled materials; and
· Unnecessary samples, attachments or documents not specifically asked for should not be submitted.
6.18
Pricing 

Federal Government Services Administration (GSA) or Veteran’s Administration Supply: The Commonwealth reserves the right to request from the successful Bidder(s) initial pricing schedules and periodic updates available under their GSA or other federal pricing contracts. In the absence of proprietary information being part of such contracts, compliance for submission of requested pricing information is expected within 30 days of any request. If the Contractor receives a GSA or Veteran’s Administration Supply contract at any time during this Contract period, it must notify the Commonwealth Contract manager.
Price Limitation: The Bidder must agree that no other state or public entity customer within the United States of similar size and with similar terms and conditions shall receive a lower price for the same commodity and service during the contract period, unless this same lower price is immediately effective for the Commonwealth. If the Commonwealth believes that it is not receiving this lower price as required by this language, the Bidder must agree to provide current or historical pricing offered or negotiated with other state or public entities at any time during the Contract period in the absence of proprietary information being part of such contracts.

6.19
Debriefing

Upon notification of EOHHS’ award decision, any non-selected Bidder may make a written request for debriefing. A debriefing meeting provides the Bidder an opportunity to discuss the evaluation of its response. A request for debriefing must be received by EOHHS at the Issuing Office specified in Section 6.1 within 14 calendar days after the postmark of EOHHS’ award decision notification to the Bidder. Debriefing meetings will be held at the discretion of EOHHS.
6.20
Restriction on the Use of the Commonwealth Seal 

Bidders and Contractors are not allowed to display the Commonwealth of Massachusetts Seal in their bid package or subsequent marketing materials if they are awarded a contract because use of the coat of arms and the Great Seal of the Commonwealth for advertising or commercial purposes is prohibited by law.
6.21
Information Technology Procurements

All IT systems and applications developed by, or for Executive department agencies or operating within the Massachusetts Access to Government Network (MAGNet), must conform to the Enterprise Information Technology Policies, Standards and Procedures promulgated by the Commonwealth’s CIO. Non-conforming IT systems cannot be deployed unless the purchasing agency and their Contractor have jointly applied for and received in writing from the Commonwealth’s CIO or his designee, notice that a specified deviation will be permitted. The Enterprise Information Technology Policies, Standards and Procedures, with the exception of the Enterprise Public Access Policy For e-Government Applications and the Enterprise Public Access For e-Government Applications Standards, are available at www.mass.gov/itd. The Enterprise Public Access Policy For e-Government Applications and the Enterprise Public Access For e-Government Applications Standards are available in hard copy from the purchasing agency.  Purchasing agencies may also obtain a current copy of these documents, on behalf of their Contractor, by contacting the Information Technology Division’s CommonHelp group at commhelp@state.ma.us or 1 (866) 888-2808.

Please note: Given the pace of information technology innovation, purchasing agencies and their Contractors are encouraged to contact the Information Technology Division’s CommonHelp group at commhelp@state.ma.us or 1 (866) 888-2808 to signal a system or application design and development initiative. Such advance notice helps to ensure conformance with the relevant Enterprise Technology Policies, Standards and Procedures.
Contractor delivery of IT systems and applications that fail to conform to the Commonwealth’s Enterprise Information Technology Policies, Standards and Procedures, absent the Commonwealth CIO’s grant of written permission for a deviation, shall constitute breach of any Contract entered as a result of this Request for Response and any subsequent Request for Quotes. The Commonwealth may choose to require the Contractor, at his own cost, to re-engineer the non-conforming system for the purpose of bringing it into compliance with Commonwealth Enterprise Information Technology Policies, Standards and Procedures.

Clarification of Language in Section 11, Indemnification of the Commonwealth Terms and Conditions: Required for the following object codes within the “Expenditure Classification Handbook” as issued by the Office of the Comptroller:
Pursuant to Section 11, Indemnification of the Commonwealth Terms and Conditions, the term “other damages” shall include, but shall not be limited to, the reasonable costs the Commonwealth incurs to repair, return, replace or seek cover (purchase of comparable substitute commodities and services) under a contract. “Other damages” shall not include damages to the Commonwealth as a result of third-party claims, provided, however, that the foregoing in no way limits the Commonwealth’s right of recovery for personal injury or property damages or patent and copyright infringement under Section 11 nor the Commonwealth’s ability to join the Contractor as a third-party defendant.  Further, the term “other damages” shall not include, and in no event shall the Contractor be liable for, damages for the Commonwealth’s use of Contractor provided products or services, loss of Commonwealth records, or data (or other intangible property), loss of use of equipment, lost revenue, lost savings or lost profits of the Commonwealth. In no event shall “other damages” exceed the greater of $100,000, or two times the value of the product or service (as defined in the contract scope of work) that is the subject of the claim. Section 11 sets forth the Contractor’s entire liability under a contract. Nothing in this section shall limit the Commonwealth’s ability to negotiate higher limitations of liability in a particular contract, provided that any such limitation must specifically reference Section 11 of the Commonwealth Terms and Conditions.
Attachment 1 – Mandatory Response Forms

The following forms are required for submission with the Bidder’s response to this RFR. These forms are posted along with the RFR at www.comm-pass.com. Click the “Forms and Terms” tab. 

Exhibit 1 - Commonwealth of Massachusetts Standard Contract 

Exhibit 2 - Commonwealth Terms and Conditions

Exhibit 3 - Request for Taxpayer Identification Number and Certification (W-9)

Exhibit 4 - Affirmative Market Program Plan

Exhibit 5 - Authorization for Electronic Funds Payment Form
Exhibit 6 - Prompt Pay Discount Form

Exhibit 7 - Consultant Contractor Mandatory Submission Form

Attachment 2 – DRAFT SOW

Exhibit 1

Statement of Work

Between

The Commonwealth of Massachusetts

Executive Office of Health and Human Services

And

[Vendor]

for The

DESIGN, DEVELOP AND IMPLEMENT CONTINUITY

OF OPERATIONS PLANS FOR THE NEWMMIS PROVIDER

AND MEMBER ONLINE SERVICE PORTAL

1
INTRODUCTION


The following document will serve as a statement of work (“SOW”) between the Commonwealth of Massachusetts Executive Office of Health and Human Services (“EOHHS”) and [Vendor] to apply to work related to the “Production and Distribution of MassHealth Member Cards”. The entire agreement between the parties (the “Agreement”) consists of the following documents in the following order of precedence: (1) the Commonwealth’s Standard Form Contract; (2) the Standard Terms & Conditions; (3) [Vendor]’s response thereto; (4) this SOW; (5) this RFR; and (6) [Vendor]’s response thereto.

2
OVERVIEW, EFFECTIVE DATE AND TERM

This SOW comprises the following project(s):  [__________].  

This SOW shall become effective on the date on which it is executed by both parties and shall terminate on [______], or earlier in accordance with the Commonwealth Standard Terms & Conditions.  Notwithstanding the foregoing, sections [________] shall survive the termination of this SOW.

3
SINGLE POINT OF CONTACT  

[Vendor] and EOHHS will each assign a single point of contact with respect to this SOW.  It is anticipated that the contact person will not change during the period the SOW is in force.  In the event a change occurs because of a non-emergency, two weeks’ prior written notice is required. For a change resulting from an emergency, prompt notice is required.  [Vendor]’s contact person is [name, title, address, phone, e-mail].

EOHHS’ contact is [Renee’ Washington, NewMMIS Functional Manager].
4
SYSTEM SECURITY

As part of its work effort, [Vendor] will be required to use Commonwealth data and IT resources in order to fulfill part of its specified tasks.  For purposes of this work effort, “Commonwealth Data” shall mean data provided by EOHHS to [Vendor], which may physically reside at a Commonwealth or EOHHS location. In connection with such data, [Vendor] will implement commercially reasonable safeguards necessary to: 

· Prevent unauthorized access to Commonwealth Data from any public or private network

· Prevent unauthorized physical access to any information technology resources involved in the development effort and  

· Prevent interception and manipulation of data during transmission to and from any servers.

[Vendor] will notify EOHHS immediately if any breaches to the system occur.  

5
ACCEPTANCE OR REJECTION PROCESS

5.1 General Deliverables

a. [Vendor] will submit the required deliverables specified in this SOW to the EOHHS Functional Manager for approval and acceptance.  EOHHS will review the work product for each of the deliverables and evaluate whether each deliverable has clearly met in all material respects the criteria established in this agreement and/or the relevant specifications agreed to by the parties.  All tasks shall be reviewed and approved by the parties designated in this SOW or otherwise agreed to in writing by the parties. Once reviewed and favorably evaluated, the deliverables will be deemed acceptable, or the task will be deemed completed.

b. Within 10 working days of receipt of each deliverable, the EOHHS Functional Manager will notify [Vendor], in writing, of the acceptance or rejection of such deliverable using the acceptance criteria specified in this section.  A form signed by EOHHS shall indicate acceptance.  [Vendor] shall acknowledge receipt of acceptance forms in writing.  Any rejection will include a written description of the defects of the deliverable. 

c. [Vendor] will, upon receipt of such rejection, act diligently to correct the specified defects and deliver an updated version of the deliverable to EOHHS.  EOHHS will then have an additional five business days from receipt of the updated deliverable to notify [Vendor], in writing, of the acceptance or rejection of the updated deliverable.  Any such rejections will include a description of the way in which the updated deliverable fails to correct the previously reported deficiency.

d. Failure of EOHHS to reject a deliverable within the above specified notification periods will constitute acceptance by the Commonwealth of said deliverable. 

e.
All deficiencies (if any) must be identified at the time of the initial review.  So that the project may continue expeditiously, deliverables requiring minor changes that have been agreed to by the parties may be approved and so indicated in the written notification to [Vendor] as described herein.  [Vendor] shall rely upon the fact that, to the extent that any deliverables are or have been approved by the EOHHS Project or Contract Manager at any stage of [Vendor’s] work, those deliverables are considered approved by EOHHS, and [Vendor] may rely on that approval, for purposes of all subsequent stages of its work.  Upon EOHHS’ approval of each deliverable, the parties agree that, in the event of a contradiction between the RFR and the approved deliverable, the contradiction shall be resolved by the approved deliverable controlling. 

f.
Should a deficiency be newly created as a result of [Vendor’s] correction of the originally identified deficiency(ies), such a newly created deficiency detected in the updated version of the deliverable may be identified and reported to [Vendor]. 

5.2 Software Deliverables

Omitted

6
PROJECT MANAGEMENT

6.1
Project Managers

6.1.1
EOHHS Functional Manager

Project management of this engagement will be performed by EOHHS. The EOHHS Functional Manager will:

· Work closely with the [Vendor] Project Manager to ensure successful completion of the project.

· Consult with the [Vendor] Project Manager to revise and manage to the project management plan.

· Review weekly status reports and schedule weekly meetings with [Vendor], as necessary.

· Coordinate participation from other agencies and/or vendors as required during the engagement.

· Acquire EOHHS project team members as needed.

· Coordinate EOHHS’ review of the deliverables/tasks and sign an acceptance form to signify acceptance for each accepted deliverable. 

6.1.2
[Vendor] Project Manager

The [Vendor] Project Manager will:

· Serve as an interface between the EOHHS Functional Manager and all [Vendor] personnel participating in this engagement.

· Develop and maintain a project management plan, in consultation with the EOHHS Functional Manager.

· Facilitate regular communication with the EOHHS Functional Manager, including weekly status reports/updates, and review the project performance against the project plan.

· Facilitate weekly project status meetings for the duration of the engagement.

· Update the project plan on a weekly basis and distribute at weekly meetings for the duration of the engagement.

· Sign acceptance forms to acknowledge their receipt from EOHHS.

· Be responsible for the management and deployment of [Vendor] personnel.

6.2
EOHHS Contract Officer
In addition to the Functional Manager, EOHHS shall designate a Contract Officer, who shall be: 

Name:




Title:




Address:




Address:




Email address:



The EOHHS Contract Officer shall be authorized and empowered to represent EOHHS with respect to all matters relating to this Agreement.  Any change to the EOHHS Contract Officer shall be made in a written notice to the Vendor.

6.3
 [Vendor] Status Reports

The Vendor shall submit weekly status reports to the EOHHS Functional Manager, or the EOHHS Contract Officer, as designated by EOHHS. Upon submission of each status report, [Vendor] shall certify that, during the period for which the status report applies, [Vendor] is unaware of any EOHHS action or inaction that has caused or will cause any changes to the project or deliverables timeline, scope or cost. If [Vendor] believes that EOHHS has caused or will cause such delay or change to scope or cost, [Vendor] shall describe such activity and its potential impact on the project or deliverables in writing in the applicable status report.

6.4
Issue Resolution

The project managers from each organization bear the primary responsibility for ensuring issue resolution.  If they mutually agree that they are unable to resolve an issue, they shall escalate the issue to the EOHHS Director of MassHealth Operations and [Vendor]’s [name and title] for consideration.
6.5
Amendments 

Any changes to the SOW, as amended, shall be made by a written amendment, executed by the parties.

No amendment to this Agreement shall be effective unless it is signed by authorized representatives of the Vendor and EOHHS.  All amendments are subject to appropriation, applicable law and regulations, and mutual agreement.  The parties agree to negotiate in good faith to cure any omissions, ambiguities, or manifest errors herein

EOHHS shall have the option at its sole discretion to modify, increase, reduce or terminate any activity related to this Agreement whenever, in the judgment of EOHHS, the goals of the project have been modified or altered in a way that necessitates such changes.  EOHHS will provide written notice of such action to the Vendor, and the parties will negotiate the effect of such changes in scope on the schedule and payment terms.

6.6 Change Orders and/or Amendments to the Scope of Work

From time to time, EOHHS may request an enhancement to the SOW that is not required by any provision of the Agreement.  EOHHS shall make any such request in writing signed by the EOHHS Functional Manager and plainly labeled or titled a “Change Order.”  The Change Order may specify whether the requested change is to be implemented on a certain date, or placed into effect only after approval of the Vendors’ Anticipated Charge Request (ACR) submitted in accordance with this section.

1. The Vendor shall promptly, but not more than 10 calendar days after receipt of any Change Order, furnish to the EOHHS Functional Manager and Contract Officer a written statement that such change has no price or schedule impact on the Vendor; a written statement that the change has a schedule impact but not a price impact; or an ACR stating that there is either a price or a price and schedule impact.  The ACR shall include a line-item description of the estimated labor charge for Vendor staff (based upon the Vendor’s staff and rates as specified herein), development or operations, price increase or decrease involved in implementing the change, and any impact on the schedule. 

2. The Vendor shall perform no work under this Agreement that will result in an additional charge to EOHHS without first submitting an ACR to the EOHHS Functional Manager and Contract Officer. The ACR shall contain a description of the work to be performed, the price, and a timetable.  The ACR must be approved in writing by the EOHHS Contract Officer.

3. After submission of an ACR, the parties shall negotiate and attempt in good faith to agree upon a plan and schedule for implementation of the Change Order and the time, manner, and amount of payment (based upon the Vendor’s staff and rates as specified herein) or development or operations price increase or decrease or change to schedule.

4. If the parties are unable to reach an agreement, the EOHHS Contract Officer may direct the Vendor in writing to proceed forthwith to implement the Change Order.  In such cases the parties will continue to work in good faith to reach agreement on the scope, price (if any), payment, or schedule of the Change Order, and the Vendor will be compensated for actual labor hours at the Vendor’s rates as specified herein.

5. Subject to the dispute resolution process, if, in the reasonable judgment of the EOHHS Contract Officer, the enhancement in a Change Order is necessary to achieve compliance with Massachusetts or federal law or regulation, the EOHHS Contract Officer may so inform the Vendor, in which event the Vendor shall proceed forthwith to implement the Change Order.  The parties shall negotiate in good faith to reach agreement on any necessary pricing and schedule adjustments, and the Vendor will be compensated for actual labor hours at the Vendor’s rates as specified herein.

6. If the Vendor complies with any order, direction, interpretation or determination, written or oral, from someone other than the EOHHS Contract Officer without providing the notice in the manner and within the time specified, EOHHS shall not be liable for any increased price, delay in performance or Contract nonconformance by the Vendor.

7. Any invoice for adjustment under this section will not be submitted prior to EOHHS approval of the related Change Order.

8. In no event shall the correction of any deliverable to obtain its approval, nor performance of any other work required under this Contract, be deemed an enhancement permitting or requiring treatment as a Change Order.

6.7
Key Personnel

[Vendor] agrees to provide the following key personnel for the following amounts of time for the duration of this project: 

TABLE 1

KEY [Vendor] PERSONNEL

	Staff Members
	Role
	Time Commitment expressed as percentage of full time

	
	
	

	
	
	


[Vendor] will assign all of the foregoing personnel to this engagement on the time basis set forth in Table 1.  In the event that a change is necessary, the [Vendor] Project Manager will provide prompt written notice to EOHHS Functional Manager of the proposed change.  If a personnel change is necessary, and a result of a non-emergency, two weeks’ prior written notice shall be provided by [Vendor] Project Manager to the EOHHS Functional Manager.  For personnel changes that result from an emergency, prompt written notice shall be provided by [Vendor] Project Manager. The EOHHS Functional Manager has the right to interview all current and prospective [Vendor] personnel and accept or reject all personnel.

Additional [Vendor] personnel are set forth on Attachment D (Deliverables/Tasks and Pricing Schedule; Personnel Rates), attached hereto.

6.8
Equipment, Work Space, Office Supplies

EOHHS will provide reasonable workspace, standard office equipment, and standard network connectivity provided to state employees for [Vendor] team members working on-site for activities defined in this SOW.  [Vendor] will provide a written list of those project staff that require access to the Commonwealth of Massachusetts’ information systems, including the dates each staff member will need access.  At EOHHS’ request, project staff granted network connectivity will be required to review and sign a Network Access Request Form and Acceptable Use Policy.  Except as needed to perform the services hereunder, [Vendor] project staff will not access, modify, or otherwise conduct activity affecting EOHHS information systems without the prior approval of EOHHS.  [Vendor] shall immediately notify the EOHHS Functional Manager of any staff who no longer requires access rights as originally requested, or whose employment as part of the project staff is terminated, so that EOHHS may terminate such person’s access rights.  

 6.9
Intellectual Property Agreement for Vendor’s Employees, Contractors and Agents
[Vendor] shall ensure that all [Vendor] personnel providing services under this Agreement, regardless of whether they are [Vendor]’s employees, contractors, or agents, shall, prior to rendering any services under this Agreement, sign the “Intellectual Property Agreement for Vendor’s Employees, Contractors and Agents,” attached hereto as Attachment 2, Exhibit 1, and return signed copies of the same to the EOHHS Functional Manager prior to the delivery of any services under this Agreement. 
6.10
ADA Accessibility
[Vendor] shall ensure that any software developed by it pursuant to this SOW adheres to ADA compliance and ITD web accessibility standards.  ITD's web accessibility standards checklist (www.mass.gov/Aitd/docs/policies_standards/web-access-std.pdf test results) shall be delivered with each software delivery or build, and any updates, new releases or modifications to the software.  [Vendor] shall ensure that all software or software enhancements meet the standards of the "Bobby Worldwide" diagnostic tool and "JAWS" software.  EOHHS may conduct independent testing of the software to verify that all such requirements and standards have been met. 

7
ADDITIONAL TERMS

7.1
Definitions

The terms used in this SOW, unless defined herein, shall have the meaning ascribed to them in the other documents that constitute the Agreement between the parties. 

7.2
Warranty

[Vendor] makes the following warranties with respect to any deliverables/tasks delivered under this Agreement:  (1) [Vendor]’s services shall be performed in a professional and workmanlike manner and in accordance with the specifications and description of services as set forth in the Agreement; and (2) the deliverables/tasks will substantially conform to the deliverable descriptions set forth in this Agreement. 

7.3
Title and Intellectual Property Rights

7.3.1
Definition of Property

The intellectual property required by [Vendor] to provide the services, including the creation, development and modification of materials described in this Agreement, which may include, but not be limited to computer programs (in object and source code form), scripts, data, documentation, the audio, visual and audiovisual content related to the layout and graphic presentation of the VG, text, photographs, video, pictures, animation, sound recordings, training materials, images, techniques, methods, algorithms, program images, text visible on the Internet, HTML code and images, illustrations, graphics, pages, storyboards, writings, drawings, sketches, models, samples, data, other technical or business information, and other works of authorship fixed in any tangible medium (collectively, the “Property”). 

7.3.2
[Vendor] Property

[Vendor] will retain all right, title and interest in and to all Property developed by it: i) for clients other than the Commonwealth of Massachusetts; and ii) for internal purposes and not yet delivered to any client, including all copyright, patent, trade secret, trademark and other intellectual property rights created by [Vendor] in connection with such work (hereinafter the "[Vendor] Property").  EOHHS acknowledges that its possession, installation or use of [Vendor] Property will not transfer to it any title to such property. 

EOHHS acknowledges that the [Vendor] Property contains or constitutes commercially valuable and proprietary trade secrets of [Vendor].  EOHHS acknowledges that the [Vendor] Property is being disclosed to EOHHS to be used only as expressly permitted under the terms of this Agreement.  EOHHS will take no affirmative steps to disclose such information to third parties, and, if required to do so under the Commonwealth’s Public Records Law, M.G.L. c. 66, § 10, or by legal process, will promptly notify [Vendor] of the imminent disclosure so that [Vendor] can take steps to defend itself against such disclosure.

[Vendor] grants to EOHHS a fully paid, royalty-free, non-exclusive, non-transferable, worldwide, irrevocable, perpetual, assignable license to make, have made, use, reproduce, distribute, modify, publicly display, publicly perform, digitally perform, transmit and create derivative works based upon the [Vendor] Property, in any media now known or hereafter known, but only to the extent reasonably necessary for EOHHS’ exploitation of the deliverables/tasks to be developed.  During the term of this Agreement and immediately upon any expiration or termination thereof for any reason, [Vendor] will provide to EOHHS the most current copies of any [Vendor] Property to which EOHHS has rights pursuant to the foregoing, including any related documentation.

7.3.3
EOHHS Property

In conformance with the Commonwealth’s Standard Terms & Conditions, on the date on which EOHHS makes payment to the [Vendor] for a deliverable or other work product created as a result of [Vendor]’s performance of the tasks described herein or other obligation set forth in this Agreement (collectively, the “Work Product”) all of [Vendor]’s right, title and interest in the Work Product shall pass to and vest in the Commonwealth, including all copyright, patent, trade secret, trademark and other intellectual property rights created by [Vendor] in connection with such work and any causes of action relating to or based upon such work (hereinafter the "EOHHS Property").  [Vendor] hereby assigns to EOHHS, as of the date on which EOHHS pays [Vendor] for such deliverables/tasks, all intellectual property rights that it may now or hereafter possess in the EOHHS Property related to such deliverable and all derivative works thereof.  [Vendor] also agrees to execute all documents and take all actions that may be necessary to confirm such rights.  [Vendor] acknowledges that there are currently and that there may be future rights that EOHHS may otherwise become entitled to with respect to EOHHS Property that does not yet exist, as well as new uses, media, means and forms of exploitation, current or future technology yet to be developed, and that [Vendor] specifically intends the foregoing ownership or rights by EOHHS to include all such now known or unknown uses, media and forms of exploitation.

[Vendor] agrees to take such actions as may be reasonably requested by EOHHS to evidence the transfer of ownership of or license to intellectual property rights described in this section.

7.3.4
Clearances

[Vendor] will represent and warrant to EOHHS that it has obtained all rights, grants, assignments, conveyances, licenses, permissions and authorizations necessary or incidental to any materials owned by third parties supplied or specified by it for incorporation in the deliverables/tasks to be developed.

7.3.5
Third-party Intellectual Property

If the deliverables/tasks contain or will contain any third-party intellectual property to which [Vendor] intends to provide a sublicense, [Vendor] must provide copies of all such sublicense agreements as soon as possible.   

7.4
Confidentiality, Business Associate and Data Use Requirements

In addition to Section 6 of the Commonwealth Standard Terms & Conditions, [Vendor] agrees to reasonably prevent the unauthorized use and disclosure of confidential and personally identifiable data, pursuant to the terms set forth in the Confidentiality and Business Associate Agreement attached hereto as Attachment 2, Exhibit 2.

8
[Vendor] DELIVERABLES/TASKS

This section describes the deliverables/tasks that [Vendor] will provide to EOHHS by the end of the term of this Agreement.  Deliverables/tasks will be considered “accepted” when all the acceptance criteria set forth in this Agreement have been met and EOHHS has provided [Vendor] with written notice of its acceptance. 

All written documents shall be delivered either by secured on-line access or in a machine-readable format that is capable of being completely and accurately reproduced by computer software on a laser printer. Those documents that are provided via machine-readable format shall be delivered in a format that may be edited and maintained using standard office software such as Microsoft Word, Microsoft Excel.  Diagrams shall be delivered in an editable format readable by Microsoft Visio or PowerPoint. All itemized and/or annotated lists shall be delivered in computer spreadsheets, capable of being imported to Microsoft Excel 2000. 

The deliverables/tasks for each component of this SOW are described in the following Attachments to this SOW:  [LIST ATTACHMENTS] 

[Vendor] shall not commence work on deliverables/tasks denoted by an asterisk until authorized to do so by EOHHS in writing.  EOHHS reserves the right to eliminate or modify any deliverable/task prior to its submission by [Vendor] to EOHHS.  If EOHHS elects to eliminate or substantial reduce the scope of a deliverable/task, it shall notify [Vendor], in writing, and shall pay [Vendor] for any work completed that is directly related to such deliverable/task, on a time and materials basis, based upon the number of hours worked multiplied by the hourly rates defined in Attachment __ (Deliverables/Tasks and Payment Schedule; Personnel Rates).  Nothing in this section shall limit or affect EOHHS’ right to terminate this Agreement in accordance with the termination provisions of the Commonwealth Standard Terms and Conditions.

8.1 Service Level Agreements

[Vendor] agrees to the following service level agreements attached hereto as Attachment (TBD).
9
Payment Terms

[Vendor] agrees to invoice EOHHS for the deliverables/tasks, as set forth in Attachment ___ (Deliverables/Tasks and Payment Schedule; Personnel Rates), attached hereto.  EOHHS will make payments to [Vendor] after receiving an accurate invoice for “deliverables” or “tasks,” subject to the following:

Deliverables – All deliverables must be “completed”, meaning that EOHHS has determined that the acceptance criteria for the specific deliverable has been met, as specified in this SOW, or as otherwise agreed to by the parties in writing.  

Tasks – [Vendor] agrees to work as diligently as possible on all tasks identified in Attachments ____ within the applicable billing period and in the service level agreements described in Attachment ___. All tasks must be confirmed prior to the commencement of work by the EOHHS Functional Manager.  

Payments will be made in accordance with the bill paying policy of the Comptroller of the Commonwealth of Massachusetts, which may be updated from time to time.   

10
Order of Precedence

The Agreement between EOHHS and [Vendor] consists of the following documents, listed in order of precedence:

a. The Massachusetts Standard Contract Form;

b. The Commonwealth Terms and Conditions; 

c. The Statement of Work, including all attachments;

d. RFR for the NEHEN Small Provider Portal; and 

e. The Bidder’s response thereto.

The documents listed above, including attachments and exhibits, constitute the entire agreement of the parties with respect to the subject matter of the RFR, and supersede all prior written or verbal negotiations and statements.  This document shall not be modified by any subsequent written or verbal communications other than in accordance with Section 6.5, Amendments.

The undersigned hereby represent that they are duly authorized to execute this SOW on behalf of their respective organizations. 

	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF 

HEALTH AND HUMAN SERVICES
	
	[Vendor]

	
	
	

	
	
	

	Name

Title 

	
	Name

Title

	Date
	
	Date


Exhibit 2
Intellectual Property Agreement for Contractor’s Employees, Consultants and Agents:
Confidentiality, Assignment of Inventions and Representation of Non-Infringement Agreement; Other Representations
The undersigned hereby acknowledges that he or she is an employee of or consultant to the following contractor of the Commonwealth of Massachusetts Executive Office of Health and Human Services (the “Commonwealth”):


Name of Contractor: ________________________ (“Contractor”)

and desires to be assigned by the Contractor to perform services for the Commonwealth pursuant to the terms and conditions of this Agreement.

NOW THEREFORE, in consideration of the undersigned’s assignment to work for the Commonwealth, the access the undersigned has to the confidential information of the Commonwealth, and for other good and valuable consideration, the parties agree as follows:

1. Confidentiality of the Commonwealth’s Materials.  The undersigned agrees that both during his/her assignment at the Commonwealth and thereafter, he/she will not use for his/her own benefit, divulge or disclose to anyone except to persons within the Commonwealth whose positions require them to know it, any information not already lawfully available to the public concerning the Commonwealth, including but not limited to information regarding any web site, software application or other intellectual property of the Commonwealth, any e-commerce products or services, any web development strategy, any financial information or any information regarding users of or vendors to the Commonwealth’s web sites, or any personally-identifiable information which may be stored, made or transmitted by the Commonwealth (collectively, the “Confidential Information”).  Confidential Information also includes, without limitation, any technical data, design, pattern, formula, computer program, source code, object code, algorithm, subroutine, manual, product specification, or plan for a new, revised or existing product or web site; any business, marketing, financial or sales information; and the present or future plans of the Commonwealth with respect to the development of its web sites and web services.

2. All Developments the Property of the Commonwealth.  All confidential, proprietary or other trade secret information and all other works of authorship, trademarks, trade names, discoveries, invention, processes, methods and improvements, conceived, developed, or otherwise made by the undersigned, alone or with others, and in any way relating to the Commonwealth or any of its web development, software or IT-related projects, whether or not patentable or subject to copyright protection and whether or not reduced to tangible form or reduced to practice during the period of the assignment with the Commonwealth (“Developments”) shall be the sole property of the Commonwealth.  To the maximum extent permitted by law, the undersigned hereby waives all moral rights in any Developments.  The undersigned agrees to disclose all Developments promptly, fully and in writing to the Commonwealth promptly after development of the same, and at any time upon request.  The undersigned agrees to, and hereby does assign to the Commonwealth all his/her right, title and interest throughout the world in and to all Developments, without any obligation on the part of the Commonwealth to pay royalties or any other consideration to the undersigned in respect of such Developments.  The undersigned agrees to assist the Commonwealth, (without charge, but at no cost to the undersigned) to obtain and maintain for itself such rights.

3. Return of the Commonwealth’s Materials.  At the time of the termination of the assignment with the Commonwealth, the undersigned agrees to return to the Commonwealth all Commonwealth materials, documents and property, in the undersigned’s possession or control, including without limitation, all materials relating to work done while assigned by the Contractor to projects for Commonwealth or relating to the processes and materials of the Commonwealth.  The undersigned also agrees to return to the Commonwealth all materials concerning past, present and future or potential products and/or services of the Commonwealth.  The undersigned also agrees to return to the Commonwealth all materials provided by persons doing business with the Commonwealth and all teaching materials provided by the Commonwealth. 

4. Representation of Non-Infringement.  The undersigned hereby represents and warrants that, to his/her best knowledge, no software, no web content and no other intellectual property that he/she develops during his/her assignment to the Commonwealth, and no Developments made by the undersigned and assigned to the Commonwealth pursuant to Section 2 above, shall infringe a patent, copyright, trade secret or other proprietary or intellectual property right of any third party.

5. No Conflicting Agreements.  The undersigned represents and warrants that he/she is not a party to any agreement or arrangement which would constitute a conflict of interest with the obligations undertaken hereunder or would prevent the undersigned from carrying out the obligations hereunder.

6. Tax Payments.  The undersigned hereby represents and warrants that he/she has paid all due state and federal taxes, or, if the undersigned’s tax status is in dispute or in the process of settlement, that the undersigned has responded as directed and within the required timeframes to all communications received from the state or federal government.

7. The undersigned acknowledges that he/she is not an employee of any Massachusetts state or municipal government agency, and is not entitled to any benefits, guarantees or other rights granted to state or municipal government agencies, including but not limited to group insurance, disability insurance, paid vacations, sick leave or other leave, retirements plans, health plans, or premium overtime pay.  Should the undersigned be deemed to be entitled to receive any such benefits by operation of law or otherwise, he/she expressly waives any claim or entitlement to receiving such benefits from Massachusetts state or municipal government agencies.

8. Miscellaneous:
(a) This Agreement contains the entire agreement between the parties with respect to the subject matter hereof, superseding any previous oral or written agreements.

(b) The undersigned’s obligations under this Agreement shall survive the termination of his/her assignment with the Commonwealth regardless of the manner of or reasons for such termination.  The undersigned’s obligations under this Agreement shall be binding upon and shall inure to the benefits of the heirs, assigns, executors, administrators and representatives of the parties. 

(c) The undersigned agrees that the terms of this Agreement are reasonable and properly required for the adequate protection of the Commonwealth’s legitimate business interests.  The undersigned agrees that in the event that any of the provisions of this Agreement are determined by a court of competent jurisdiction to be contrary to any applicable statute, law, rule, or policy or for any reason unenforceable as written, then such court may modify any of such provisions so as to permit enforcement thereof to the maximum extent permissible as thus modified.  Further, the undersigned agrees that any finding by a court of competent jurisdiction that any provision of this Agreement is contrary to any applicable stature, law, or policy or for any reason unenforceable as written shall have no effect upon any other provisions and all other provisions shall remain in full force and effect.

(d) The undersigned agrees that any breach of this Agreement will cause immediate and irreparable harm to the Commonwealth not compensable by monetary damages and that the Commonwealth will be entitled to obtain injunctive relief, in addition to all other relief, in any court of competent jurisdiction, to enforce the terms of this Agreement, without having to prove or show any actual damage to the Commonwealth.

(e) No failure to insist upon strict compliance with any of the terms, covenants, or conditions hereof, and no delay or omission in exercising any right under this Agreement, will operate as a waiver of such terms, covenants, conditions or rights.  A waiver or consent given on any one occasion is effective only in that instance and will not be construed as a bar to or waiver of any right on any other occasion.

(f) This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts, without regard to the doctrine of conflicts of law. This Agreement is executed under seal.

The undersigned believes that this agreement imposes reasonable standards of conduct for all of the employees and the contractors on assignment at the Commonwealth, and that this agreement will serve to best protect the interests of all involved parties.  

Agreed and Accepted:

Name of Employee or Consultant:
_______________________________

Signature:



________________________________

Date:



________________________________

Name of Contractor:

________________________________

Signature:



_________________________________

Name:



_________________________________

Title:



_________________________________

Date:



_________________________________

Exhibit 3
Confidentiality and Business Associate Addendum

This CONFIDENTIALITY AND BUSINESS ASSOCIATE ADDENDUM (the “Addendum”) is made by and between the Executive Office of Health and Human Services for the Commonwealth of Massachusetts, on its behalf and on behalf of the constituent agencies of the Secretariat, as identified below (collectively, “EOHHS”), and [Vendor].  The Addendum supplements and is made a part of the Agreement dated as of the date hereof, by and between EOHHS and [Vendor], as amended, and shall be effective as of the date executed below.

1) Definitions. All terms used but not otherwise defined in this Agreement shall be construed in a manner consistent with the Privacy Rule, the Security Rule, and other applicable state or federal confidentiality or data security laws.  
a. Commonwealth Security Information.  "Commonwealth Security Information" shall mean all data that pertains to the security of the Commonwealth’s information technology, specifically, information pertaining to the manner in which the Commonwealth protects its information technology systems against unauthorized access to or modification of information, whether in storage, processing or transit, and against the denial of service to authorized users, or the provision of service to authorized users, including those measures necessary to detect, document and counter such threats.

b. EOHHS-CE.  "EOHHS-CE" shall mean any component of EOHHS and its constituent agencies or secretariat that constitute a Covered Entity under the Privacy and Security Rule, including: the Office of Medicaid; the Department of Mental Retardation; the Department of Mental Health; the Soldiers’ Home in Massachusetts; the Soldiers’ Home in Holyoke; the covered components of the Executive Office of Elder Affairs, a hybrid secretariat; and the covered components of the Department of Public Health, a hybrid agency, having designated its covered components as:  the Childhood Lead Screening Laboratory and the MDPH Public Health Hospitals (Lemuel Shattuck Hospital; Massachusetts Hospital School; Tewksbury Hospital; Western Massachusetts Hospital; and State Office of Pharmacy Services). 
c. Individual.  “Individual” shall mean the person who is the subject of the Protected Information, and shall include a person who qualifies as a personal representative in accord with 45 C.F.R. § 164.502 (g). 
d. Privacy Rule.  “Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable Health Information, at 45 C.F.R. Parts 160 and 164.

e. Protected Information (PI).  “Protected Information” shall mean any “Personal Data” as defined in M.G.L. c. 66A and any “Protected Health Information” as defined in the Privacy Rule, that [Vendor] creates, receives, obtains, uses, or maintains under this Agreement. 

f. Required By Law.  “Required By Law” shall have the same meaning as used in the Privacy Rule.

g. Secretary.  “Secretary” shall mean the Secretary of the US Department of Health and Human Services or the Secretary’s designee.

h. Security Incident.  “Security Incident” shall have the same meaning as used in the Security Rule.  

i. Security Rule. “Security Rule” shall mean the Security Standards for the Protections of Electronic Protected Health Information, at 45 C.F.R. Parts 160, 162, and 164.

2) [Vendor]’s Obligations. 

a. [Vendor] acknowledges that in the performance of this Agreement, it may create, receive, obtain, maintain or use PI or Commonwealth Security Information from any or all of the EOHHS entities, and [Vendor] agrees that it shall implement administrative, physical and technical safeguards that reasonably and appropriately protect the confidentiality, integrity and availability of any PI and Commonwealth Security Information in its possession under this Agreement, such safeguards shall meet, at a minimum, all standards set forth in the Privacy and Security Rules.  [Vendor] shall at all times comply with all Commonwealth security and information technology resource policies, processes and mechanisms established for access to PI and Commonwealth Security Information. 

b. [Vendor] agrees that, [Vendor] acknowledges that in the performance of this Agreement, it is a “Business Associate” (as such term is used in the Privacy Rule and Security Rule) of EOHHS-CE, and shall comply with all HIPAA requirements which pertain to Business Associates, as set forth in this Agreement.  

c. At all times, [Vendor] shall recognize EOHHS’ right to control access, use, disclosure, and disposition of all data created, obtained, received, or maintained under this Agreement, including all PI and Commonwealth Security Information, and any data derived or extracted from such data.

d. [Vendor] shall not use PI or Commonwealth Security Information other than as permitted or required by this Agreement or as Required By Law, consistent with the restrictions of M.G.L. c. 66A, any other applicable federal or state privacy or security law.

e. If, during the term of this Agreement, [Vendor] and EOHHS agree to permit [Vendor]’s use of agents or subcontractors to perform services pursuant to this Agreement, [Vendor] agrees to ensure that any such agent or subcontractor to whom it provides PI or Commonwealth Security Information received from, or created or received by it on behalf of EOHHS, agrees in writing to the same restrictions and conditions that apply to [Vendor] under this Agreement with respect to such information, including, but not limited to, implementing reasonable safeguards to protect such information, and [Vendor] shall provide copies of any such agreements to EOHHS.  [Vendor] is solely responsible for its agents’ and subcontractors’ compliance with all provisions of this Agreement.  [Vendor] is not relieved of any obligation under this Agreement because PI or Commonwealth Security Information was in the hands of its agent or subcontractor or because its agent or subcontractor failed to fulfill any reporting obligation to it necessary for [Vendor] to fulfill its reporting obligations hereunder.

f. Immediately upon becoming aware of any use of PI or Commonwealth Security Information by [Vendor], its subcontractors or agents, not permitted under this Agreement, or of any Security Incident by the same, [Vendor] shall take all appropriate action necessary to: (1) retrieve, to the extent practicable, any PI used or disclosed in a non-permitted manner, (2) mitigate, to the extent practicable, any harmful effect of the non-permitted use of the PI or the Security Incident known to [Vendor], and (3) take such further action as may be required by any applicable state or federal law concerning the privacy and security of such PI.  As soon as possible, but in any event, within two business days following the date upon which [Vendor] becomes aware of the non-permitted use or Security Incident, [Vendor] shall report to EOHHS, both verbally and in writing, the nature of the non-permitted use or Security Incident, the harmful effects known to [Vendor], all actions it has taken or plans to take in accord with this paragraph, and the results of all mitigation actions already taken by it under this paragraph.  Upon EOHHS’ request, [Vendor] shall take such further actions as directed by EOHHS to mitigate, to the extent practicable, any harmful effect of the non-permitted use.  Any actions to mitigate harmful effects of privacy or security violations undertaken by [Vendor] on its own initiative or pursuant to EOHHS’ request under this paragraph shall not relieve [Vendor] of its obligations to report such violations as set forth in other provisions of this Agreement. 

g. [Vendor] shall immediately report to EOHHS, both verbally and in writing, any instance where PI or Commonwealth Security Information obtained under this Agreement is requested, subpoenaed, or becomes the subject of a court or administrative order or other legal process.  If EOHHS directs [Vendor] to respond to such requests, [Vendor] shall take all necessary legal steps to comply with M.G.L. c. 66A and any other applicable federal and state law at EOHHS or the Commonwealth’s expense.  To the extent EOHHS determines that it shall respond or challenge such requests directly, [Vendor] shall fully cooperate and assist EOHHS in its response or challenge.  In no event shall [Vendor]’s immediate reporting obligations under this paragraph be delayed beyond the return date in such request or two business days from obtaining such request for data, whichever is shorter.

h. [Vendor] shall make its internal practices, books, and records, including policies and procedures relating to the use of PI and Commonwealth Security Information received from, or created or received by it on behalf of EOHHS, available to EOHHS or upon EOHHS’ request, to the Secretary, in a time and manner designated by either EOHHS or the Secretary for purposes of the Secretary determining EOHHS-CE’s compliance with the Privacy Rule.

i. [Vendor] shall designate a person who shall act as custodian of PI and Commonwealth Security Information obtained under this Agreement, and who shall oversee [Vendor]’s compliance with this Agreement.  [Vendor] shall provide EOHHS with the name of such custodian within 15 days following the effective date of this Agreement, and thereafter within 15 days following any transfer of this duty to another person within [Vendor]. 
3) Permitted Uses by [Vendor]; No Disclosure.  [Vendor] is prohibited from disclosing any PI or Commonwealth Security Information to any other entity, other than the particular EOHHS entity for which [Vendor] is performing the service involving the PI and/or Commonwealth Security Information, and [Vendor]’s approved subcontractors, unless required by law, in accord with this Agreement, or otherwise instructed by EOHHS.  [Vendor] is permitted to use PI and Commonwealth Security Information only to the extent required to meet its responsibilities as set forth in the Agreement.  Any such use of PI shall meet the “minimum necessary” policies and procedures of EOHHS-CE.  In performing functions, activities, or services for or on behalf of EOHHS, [Vendor] represents that it will only request from EOHHS an amount of PI that it reasonably believes is the minimally necessary to perform the function, activity, or service for which it is needed under this Agreement.
4) EOHHS-CE Provisions.  With respect to those entities defined as EOHHS-CE, the parties agree to the following:

a. [Vendor] Obligations.  [Vendor] shall take such action as may be requested by any such entity to meet obligations under 45 CFR §§ 164.524, 164.526, and 164.528 with respect to the agency’s PI in [Vendor]’s possession.  If an Individual contacts [Vendor] with respect to exercising any rights the Individual may have under 45 CFR §§ 164.524, 164.526, and 164.528 with respect to PI in [Vendor]’s possession, [Vendor] shall notify the EOHHS General Counsel within two business days of the Individual’s request.

b. EOHHS-CE Obligations.  EOHHS-CE shall notify [Vendor] of the following:

1. Any limitation(s) in its notice of privacy practices issued in accord with 45 CFR § 164.520, to the extent that such limitation may affect [Vendor]’s use or disclosure of PI.

2. Any changes in, or revocation of, permission by Individual to use or disclose PI, to the extent that such changes may affect [Vendor]’s use or disclosure of PI.

3. Any restriction to the use or disclosure of PI that it has agreed to in accord with 45 CFR § 164.522, to the extent that such restriction may affect [Vendor]’s use or disclosure of PI.

5) Termination.  Notwithstanding any other provision in this Agreement, EOHHS may terminate this Agreement, as described below, if [Vendor] has materially breached any of its Business Associate obligations, or any other provision of this Agreement pertaining to the security and privacy of any PI or Commonwealth Security Information provided to [Vendor] under this Agreement.  Prior to terminating this Agreement as permitted above, EOHHS, may, at its option, provide a thirty (30) day opportunity for [Vendor] to cure the breach or end the violation.  If such an opportunity is provided, but cure is not feasible, or [Vendor] fails to cure the breach or end the violation within a time period set by EOHHS, EOHHS may terminate the Agreement immediately upon written notice.  In the event that termination of this Agreement for a material breach of any obligation regarding PI or Commonwealth Security Information is not feasible, or if cure is not feasible, EOHHS shall report such breach or violation to the Secretary.

6) Effect of Termination.  

a. Except as provided immediately below in subsection (b), upon termination of this Agreement for any reason whatsoever, [Vendor] shall, at EOHHS’ option, either return or destroy all PI, Commonwealth Security Information, and other data obtained or created in any form under this Agreement, and [Vendor] shall not retain any copies of all such PI, Commonwealth Security Information and data in any form.   This provision shall apply to all PI, Commonwealth Security Information, and other data in the possession of [Vendor]’s subcontractors or agents, and [Vendor] shall ensure that all such PI, Commonwealth Security Information, and data in the possession of its subcontractors or agents has been returned or destroyed and that no subcontractor or agent retains any copies of such PI, Commonwealth Security Information, and data in any form.   In no event shall [Vendor] destroy any PI, Commonwealth Security Information, or other data without first obtaining EOHHS’ approval; however, if EOHHS requires [Vendor] to destroy copies of any PI or Commonwealth Security Information stored on electronic storage media controlled by [Vendor], [Vendor] agrees to destroy such copies in a manner such that they are not recoverable.  Acceptable methods of destruction include the use of drive sanitization software implementing, at a minimum, DoD.5200.28-STD (7) disk wiping, and the degaussing of backup tapes.  Electronic storage media such as floppy disks, CDs and DVDs, and any printed copies of data must be made unusable by physical destruction.

b. If [Vendor] determines that returning or destroying PI, Commonwealth Security Information, or other data is not feasible, [Vendor] shall provide EOHHS with written notification of the conditions that make return or destruction not feasible.  If, based on [Vendor]’s representations, EOHHS concurs that return or destruction is not feasible, [Vendor] shall extend all protections set forth in this Agreement to all such PI, Commonwealth Security Information, or data and shall limit further uses and disclosures of such data to those purposes that make the return or destruction of such data not feasible, for as long as [Vendor] maintains the PI, Commonwealth Security Information, and other data.

c. Notwithstanding any other provision concerning the term of this Agreement, all protections pertaining to any PI, Commonwealth Security Information, or other data covered by this Agreement shall continue to apply until such time as all such PI, Commonwealth Security Information, and data is returned to EOHHS or destroyed, or if return or destruction is not feasible, protections are applied to such PI, Commonwealth Security Information, and data in accord with subsection (b) immediately above.

7)
Miscellaneous Provisions.

a. Regulatory References.  Any reference in this Agreement to a section in the Privacy or Security Rules or other regulation or law refers to that section as in effect or as amended.

b. Amendment.  [Vendor] agrees to take such action as is reasonably necessary to amend this Agreement in order for EOHHS to comply with any requirements of the Privacy or Security Rules, the Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191 (“HIPAA”), and any other applicable law pertaining to the privacy, confidentiality, or security of PI or other data as mutually agreed upon.  Upon EOHHS’ request, [Vendor] agrees to enter promptly into negotiations for any amendment as EOHHS, in its reasonable discretion deems necessary for EOHHS’ compliance with any such laws.  

c. Waiver. No failure or delay by either party in exercising any right, power, or remedy under this Agreement will operate as a waiver of any such right, power or remedy.  No waiver of any provision of this Agreement will be effective unless in writing and signed by the party against whom such waiver is sought to be enforced.  EOHHS’ exercise or non-exercise of any authority under this Agreement, including for example any rights of inspection or approval of privacy or security practices or approval of subcontractors, shall not relieve [Vendor] of any obligations set forth herein, nor be construed as a waiver of any of [Vendor]’s obligations or as an acceptance of any unsatisfactory practices or privacy or security failures or breaches by [Vendor]. 

d. Interpretation.  Any ambiguity in this Agreement shall be resolved to permit EOHHS to comply with the Privacy or Security Rules, HIPAA, and any other applicable law pertaining to the privacy, confidentiality, or security of PI or Commonwealth Security Information.

Attachment 3 – Cost Response Forms
Exhibit 1A

Base Cost

The firm, fixed, all-inclusive fully loaded total cost to perform the entire scope of work, and produce all of the stated deliverables within the timeline, as described in this RFR is:

$__________________________________________

Note: this amount may not exceed $503,154
Exhibit 1B
Potential Change Order Staff

In anticipation of EOHHS’ writing a Change Order as described in Attachment 2, Exhibit 1, Section 6.6, Bidders must provide the information below.  The net result is that all staff who might be used in response to this Scope of Work, or amended Scope of Work, or change order-driven altered Scope of Work, must have a firm fixed, all inclusive, fully loaded rate per hour on record.  Staff and staff categories not included herein may not be proposed to work on this effort.

Bidders must provide a functional title and rate per hour (fully loaded).  Provide a detailed job description of equivalent detail as shown in Exhibit 1C.  Use as many lines as you are proposing staff or staff categories.

	Attachment 3, Exhibit 1B: Potential Change Order Staff

	
	

	Personnel Functional Title
	Rate per Hour

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	 
	$

	
	

	Use additional lines as necessary
	


Exhibit 1C

Sample Job Description

Business Analyst: 2-3 years of BA experience and proven abilities in the following areas:

· Data Warehousing environments and data warehousing development methodologies

· Understanding all phases of the project lifecycle; requirements gathering and documenting, definition, design, development, testing and deployment;

· Facilitate interview and group sessions to obtain business/data requirements

· Gathering detailed business and technical requirements and participate in the definitions of business rules, reporting and data standards

· Mapping the requirements to the source systems

· Issuing research and resolution “white papers” for operations support when appropriate

· Performing business systems planning for integrated analytic needs

· Writing systems and UAT test scripts and conduct data testing and QA

· Extensive experience with implementing various BI tools, creating reports within BI tools

· Experience with integration of multiple reporting tools to meet a wide range if business needs

· Experience defining front end user interface and usability requirements

· Experience with UI and Web development

· Experience with development and executing programs with the user community

· Ability to interface effectively with all levels and across organizational lines, including the business units

· Experience in writing SQL or using a query tool against a database

· A thorough understanding of relational databases and data models

· Experience in data modeling and data mapping

· Experience with OLAP reporting

· Experience with performance tuning

· Experience with medial data a plus

� Based on roles and responsibilities, not dollars.
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