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INSTRUCTIONS TO OFFERORS

It is the responsibility of each offeror to:

Follow the format required in the RFP when preparing your response. Provide point-by-point responses to all sections in a clear and concise manner. 

Provide complete answers/descriptions. Read and answer all questions and requirements. Don't assume the State or evaluator/evaluation committee will know what your company capabilities are or what items/services you can provide, even if you have previously contracted with the State. The proposals are evaluated based solely on the information and materials provided in your response.

Use the forms provided, i.e., cover page, sample budget form, certification forms.

Submit your response on time. Note all the dates and times listed in the Schedule of Events and within the document, and be sure to submit all required items on time. Late proposal responses are never accepted.


The following items MUST be included in the response to be considered responsive.
Failure to include any of these items may result in a nonresponsive determination.

Signed Cover Sheet

Signed Addenda (if appropriate)

Address all mandatory requirements (per Section 1.4.3)

Point-by-Point response to all sections and subsections (per Section 1.5.1)

Response to Appendices A and B (per Section 1.5.1)

Complete answers to all requirements of Sections 3, 4, and 5

A correctly executed State of Montana "Affidavit for Trade Secret Confidentiality" form if claiming information to be confidential or proprietary (per Section 2.2.1)



SCHEDULE OF EVENTS

EVENT	DATE

RFP Issue Date	March 26, 2010

Deadline for Receipt of Written Questions	April 5, 2010

Deadline for Posting Written Responses to the State's Website	April 14, 2010

RFP Response Due Date	April 28, 2010



SECTION 1:  PROJECT OVERVIEW AND INSTRUCTIONS

1.0	PROJECT OVERVIEW

The STATE OF MONTANA, Department of Administration, Health Care and Benefits Division, (hereinafter referred to as "the State") is seeking a contractor to provide administrative services for the Montana Voluntary Employee Benefits Association (VEBA) health benefit plan services. The State is seeking services related to administration of the Plan which covers political subdivisions and entities within the State of Montana.  Services to be requested include but are not limited to claims administration, investment management of plan assets, trust management, development of plan adoption and enrollment materials for employers and employees, communication materials for employers and employees, and other administrative tasks needed to operate the Plan. 

A more complete description of the services sought for this project is in Section 3, Scope of Project. Proposals submitted in response to this solicitation must comply with the instructions and procedures contained herein.

1.1	CONTRACT TERM

The contract term is for a period of two years beginning July 1, 2010, and ending June 30, 2012. Renewals of the contract, by mutual agreement of both parties, may be made at two-year intervals, or any interval that is advantageous to the State. This contract, including any renewals, may not exceed a total of ten years, at the option of the State.

1.2	SINGLE POINT OF CONTACT

From the date the State issues this Request for Proposal (RFP) until an offeror is selected and the procurement officer announces the selection, offerors are not allowed to communicate with any state staff or officials regarding this procurement, except at the direction of Penny Moon, the procurement officer in charge of the solicitation. Any unauthorized contact may disqualify the offeror from further consideration. Contact information for the single point of contact is as follows:

Procurement Officer: Penny Moon
Mailing Address:  
State Procurement Bureau
PO Box 200135
Helena MT 59620-0135

Shipping Address:  
State Procurement Bureau
Room 165, Mitchell Building
125 North Roberts
Helena MT 59601

Phone: (406) 444-3313
Fax: (406) 444-2529
E-mail: pmoon@mt.gov


1.3	REQUIRED REVIEW

	1.3.1	Review RFP.  Offerors should carefully review the instructions; mandatory requirements, specifications, standard terms and conditions, and contract set out in this RFP and promptly notify the procurement officer identified above in writing or via e-mail of any ambiguity, inconsistency, unduly restrictive specifications, or error which they discover upon examination of this RFP. This should include any terms or requirements within the RFP that either preclude the offeror from responding to the RFP or add unnecessary cost. This notification must be accompanied by an explanation and suggested modification and be received by the deadline for receipt of written or e-mailed inquiries set forth below. The State will make any final determination of changes to the RFP. 

	1.3.2	Form of Questions.  Offerors with questions or requiring clarification or interpretation of any section within this RFP must address these questions in writing or via e-mail to the procurement officer referenced above on or before Monday, April 5, 2010. Each question must provide clear reference to the section, page, and item in question. Questions received after the deadline may not be considered.

	1.3.3	State's Response.  The State will provide an official written response by Wednesday, April 14, 2010 to all questions received by April 5, 2010. The State's response will be by formal written addendum. Any other form of interpretation, correction, or change to this RFP will not be binding upon the State. Any formal written addendum will be posted on the State’s OneStop Vendor Information website with the posting of the RFP at http://svc.mt.gov/gsd/OneStop/SolicitationDefault.aspx by the close of business on the date listed. Offerors must sign and return with their RFP response an Acknowledgment of Addendum for any addendum issued. 

1.4	GENERAL REQUIREMENTS

	1.4.1	Acceptance of Standard Terms and Conditions/Contract.  By submitting a response to this RFP, offeror agrees to acceptance of the standard terms and conditions and contract as set out in Appendices A and B of this RFP. Much of the language included in the standard terms and conditions and contract reflects requirements of Montana law. Requests for additions or exceptions to the standard terms and conditions, contract terms, including any necessary licenses, or any added provisions must be submitted to the procurement officer referenced above by the date for receipt of written/e-mailed questions.  Any request must be accompanied by an explanation of why the exception is being sought and what specific effect it will have on the offeror's ability to respond to the RFP or perform the contract. The State reserves the right to address nonmaterial requests for exceptions with the highest scoring offeror during contract negotiation. Any material exceptions requested and granted to the standard terms and conditions and contract language will be addressed in any formal written addendum issued for this RFP and will apply to all offerors submitting a response to this RFP. The State will make any final determination of changes to the standard terms and conditions and/or contract. 

	1.4.2	Resulting Contract.  This RFP and any addenda, the offeror's RFP response, including any amendments, a best and final offer, and any clarification question responses shall be included in any resulting contract. The State's contract, attached as Appendix B, contains the contract terms and conditions which will form the basis of any contract between the State and the highest scoring offeror. In the event of a dispute as to the duties and responsibilities of the parties under this contract, the contract, along with any attachments prepared by the State, will govern in the same order of precedence as listed in the contract. 

	1.4.3	Mandatory Requirements.  To be eligible for consideration, an offeror must meet the intent of all mandatory requirements as listed in Sections 1.5.4, 3.1, 3.2.1, 3.2.5, and 3.3.5.9. The State will determine whether an offeror's RFP response complies with the intent of the requirements. RFP responses that do not meet the full intent of all requirements listed in this RFP may be deemed nonresponsive.

	1.4.4	Understanding of Specifications and Requirements.  By submitting a response to this RFP, offeror agrees to an understanding of and compliance with the specifications and requirements described in this RFP.

1.4.5	Prime Contractor/Subcontractors.  The highest scoring offeror will be the prime contractor if a contract is awarded and shall be responsible, in total, for all work of any subcontractors. All subcontractors, if any, must be listed in the proposal. The State reserves the right to approve all subcontractors. The Contractor shall be responsible to the State for the acts and omissions of all subcontractors or agents and of persons directly or indirectly employed by such subcontractors, and for the acts and omissions of persons employed directly by the Contractor. Further, nothing contained within this document or any contract documents created as a result of any contract awards derived from this RFP shall create any contractual relationships between any subcontractor and the State.

	1.4.6	Offeror's Signature.  An individual authorized to legally bind the business submitting the proposal must sign the proposals in ink. The offeror's signature on a proposal in response to this RFP guarantees that the offer has been established without collusion and without effort to preclude the State of Montana from obtaining the best possible supply or service. Proof of authority of the person signing the RFP response must be furnished upon request.

	1.4.7	Offer in Effect for 120 Days.  A proposal may not be modified, withdrawn, or canceled by the offeror for a 120-day period following the deadline for proposal submission as defined in the Schedule of Events, or receipt of best and final offer, if required, and offeror so agrees in submitting the proposal.

1.5	SUBMITTING A PROPOSAL

	1.5.1	Organization of Proposal.  Offerors must organize their proposal into sections that follow the format of this RFP, with tabs separating each section. Proposal response pages must be consecutively numbered. A point-by-point response to all numbered sections, subsections, and appendices is required. If no explanation or clarification is required in the offeror's response to a specific subsection, the offeror shall indicate so in the point-by-point response, or utilize a blanket response for the entire section, with the following statement:

"(Offeror's Name)" understands and will comply.

An offeror making the statement "Refer to our literature…" or "Please see www….com" may be deemed nonresponsive or receive point deductions. If making reference to materials located in another section of the RFP response, specific page numbers and sections must be noted. The Evaluator/Evaluation Committee is not required to search through literature or another section of the proposal to find a response.

The State encourages the use of submittal materials (e.g., paper, dividers, binders, brochures, etc.) that contain post-consumer recycled content.  Offerors are encouraged to print/copy on both sides of a single sheet of paper wherever possible.

1.5.2	Failure to Comply with Instructions.  Offerors failing to comply with these instructions may be subject to point deductions. The State may also choose not to evaluate, may deem nonresponsive, and/or may disqualify from further consideration any proposals that do not follow this RFP format, are difficult to understand, are difficult to read, or are missing any requested information.

	1.5.3	Multiple Proposals.  Offerors may, at their option, submit multiple proposals, in which case each proposal shall be evaluated as a separate document.

	1.5.4	Price Sheets.  Offerors must respond to this RFP by utilizing the RFP Price Sheets found in Section 5. These price sheets serve as the primary representation of each offeror's cost/price, and will be used extensively during proposal evaluations. Additional information should be included as necessary to explain in detail the offeror's cost/price. 

1.5.5	Copies Required and Deadline for Receipt of Proposals.  Offerors must submit one original proposal and six copies to the State Procurement Bureau. In addition, offerors must submit two electronic copies of the RFP response on CD or memory stick in either Portable Document Format (PDF) or Microsoft Word. If any confidential materials are included, per the requirements of Section 2.2.2, they must be submitted on a separate CD or memory stick. PROPOSALS MUST BE SEALED AND LABELED ON THE OUTSIDE OF THE PACKAGE to indicate clearly that they are in response to RFP10-1713P. Proposals must be received at the receptionist's desk of the State Procurement Bureau prior to 2:00 p.m., local time, Wednesday, April 28, 2010. Facsimile responses to requests for proposals are ONLY accepted on an exception basis with prior approval of the procurement officer.

1.5.6	Late Proposals.  Regardless of cause, late proposals will not be accepted and will automatically be disqualified from further consideration. It shall be the offeror's sole risk to assure delivery at the receptionist's desk at the designated office by the designated time. Late proposals will not be opened and may be returned to the offeror at the expense of the offeror or destroyed if requested.

1.6	COST OF PREPARING A PROPOSAL

	1.6.1	State Not Responsible for Preparation Costs.  The costs for developing and delivering responses to this RFP and any subsequent presentations of the proposal as requested by the State are entirely the responsibility of the offeror. The State is not liable for any expense incurred by the offeror in the preparation and presentation of their proposal or any other costs incurred by the offeror prior to execution of a contract.

	1.6.2	All Timely Submitted Materials Become State Property.  All materials submitted in response to this RFP become the property of the State and are to be appended to any formal documentation, which would further define or expand any contractual relationship between the State and offeror resulting from this RFP process.


SECTION 2:  RFP STANDARD INFORMATION

2.0	AUTHORITY

This RFP is issued under the authority of section 18-4-304, MCA (Montana Code Annotated) and ARM 2.5.602 (Administrative Rules of Montana). The RFP process is a procurement option allowing the State to award based on stated evaluation criteria. The RFP states the relative importance of all evaluation criteria. Only the evaluation criteria outlined in this RFP will be used.

2.1	OFFEROR COMPETITION

The State encourages free and open competition among offerors. Whenever possible, the State will design specifications, proposal requests, and conditions to accomplish this objective, consistent with the necessity to satisfy the State's need to procure technically sound, cost-effective services and supplies.

2.2	RECEIPT OF PROPOSALS AND PUBLIC INSPECTION

2.2.1	Public Information.  All information received in response to this RFP, including copyrighted material, is deemed public information and will be made available for public viewing and copying shortly after the time for receipt of proposals has passed with the following three exceptions: (1) bona fide trade secrets meeting the requirements of the Uniform Trade Secrets Act, Title 30, chapter 14, part 4, MCA, that have been properly marked, separated, and documented; (2) matters involving individual safety as determined by the State; and (3) other constitutional protections. See section 18-4-304, MCA. The State will make a copier available for interested parties to use at $0.10 per page. The interested party is responsible for the cost of copies and to provide personnel to do the copying. 

2.2.2	Procurement Officer Review of Proposals.  Upon opening the proposals received in response to this RFP, the procurement officer in charge of the solicitation will review the proposals and separate out any information that meets the referenced exceptions in Section 2.2.1 above, providing the following conditions have been met:

· Confidential information is clearly marked and separated from the rest of the proposal.
· The proposal does not contain confidential material in the cost or price section.
· An affidavit from an offeror's legal counsel attesting to and explaining the validity of the trade secret claim as set out in Title 30, chapter 14, part 4, MCA, is attached to each proposal containing trade secrets. Counsel must use the State of Montana "Affidavit for Trade Secret Confidentiality" form in requesting the trade secret claim. This affidavit form is available on the OneStop Vendor Information website at: http://svc.mt.gov/gsd/OneStop/GSDDocuments.aspx or by calling (406) 444-2575.

Information separated out under this process will be available for review only by the procurement officer, the evaluator/evaluation committee members, and limited other designees. Offerors must be prepared to pay all legal costs and fees associated with defending a claim for confidentiality in the event of a "right to know" (open records) request from another party.

2.3	CLASSIFICATION AND EVALUATION OF PROPOSALS

2.3.1	Initial Classification of Proposals as Responsive or Nonresponsive.  All proposals will initially be classified as either "responsive" or "nonresponsive," in accordance with ARM 2.5.602. Proposals may be found nonresponsive at any time during the procurement process if any of the required information is not provided; the submitted price is found to be excessive or inadequate as measured by criteria stated in the RFP; or the proposal is not within the plans and specifications described and required in the RFP. If a proposal is found to be nonresponsive, it will not be considered further.

2.3.2	Determination of Responsibility.  The procurement officer will determine whether an offeror has met the standards of responsibility in accordance with ARM 2.5.407. Such a determination may be made at any time during the procurement process if information surfaces that would result in a determination of nonresponsibility. If an offeror is found nonresponsible, the determination must be in writing, made a part of the procurement file, and mailed to the affected offeror.

2.3.3	Evaluation of Proposals.  An evaluator/evaluation committee will evaluate the remaining proposals and recommend whether to award the contract to the highest scoring offeror or, if necessary, to seek discussion/negotiation or a best and final offer in order to determine the highest scoring offeror. All responsive proposals will be evaluated based on stated evaluation criteria. In scoring against stated criteria, the State may consider such factors as accepted industry standards and a comparative evaluation of all other qualified RFP responses in terms of differing price, quality, and contractual factors. These scores will be used to determine the most advantageous offering to the State. If an evaluation committee meets to deliberate and evaluate the proposals, the public may attend and observe the evaluation committee deliberations.

2.3.4	Completeness of Proposals.  Selection and award will be based on the offeror's proposal and other items outlined in this RFP. Submitted responses may not include references to information located elsewhere, such as Internet websites or libraries, unless specifically requested. Information or materials presented by offerors outside the formal response or subsequent discussion/negotiation or best and final offer, if requested, will not be considered, will have no bearing on any award, and may result in the offeror being disqualified from further consideration. 

2.3.5	Achieve Passing Score.  Any proposal that fails to achieve 60% of the total available points for Sections 3.3.1, 3.3.2, 3.3.3, 3.3.4, 3.3.5, 3.3.6, 3.3.7, 4.1.2, or 4.1.3 will be eliminated from further consideration. A "fail" for any individual evaluation criteria may result in proposal disqualification at the discretion of the procurement officer.

2.3.6	Opportunity for Discussion/Negotiation and/or Oral Presentation/Product Demonstration.  After receipt of all proposals and prior to the determination of the award, the State may initiate discussions with one or more offerors should clarification or negotiation become necessary. Offerors may also be required to make an oral presentation and/or product demonstration to clarify their RFP response. Offerors may also be required to define their offer further. In either case, offerors should be prepared to send qualified personnel to Helena, Montana, to discuss technical and contractual aspects of the proposal. Oral presentations and product demonstrations, if requested, shall be at the offeror's expense. 

2.3.7	Best and Final Offer.  The Best and Final Offer is an option available to the State under the RFP process, which permits the State to request a best and final offer from one or more offerors if additional information is required to make a final decision. Offerors may be contacted asking that they submit their best and final offer, which must include all discussed and/or negotiated changes. The State reserves the right to request a best and final offer for this RFP, if any, based on price/cost alone.

2.3.8	Evaluator/Evaluation Committee Recommendation for Contract Award.  The evaluator/ evaluation committee will provide a written recommendation for contract award to the procurement officer that contains the scores, justification, and rationale for the decision. The procurement officer will review the recommendation to ensure its compliance with the RFP process and criteria before concurring in the evaluator's/evaluation committee’s recommendation of the responsive and responsible offeror that achieves the highest score and is, therefore, the most advantageous to the State.

2.3.9	Request for Documents Notice.  Upon concurrence with the evaluator's/evaluation committee's recommendation, the procurement officer will issue a "Request for Documents Notice" to the highest scoring offeror to obtain the required documents/information, such as insurance documents, contract performance security, an electronic copy of any requested material, i.e., RFP response, response to clarification questions, and/or best and final offer, and any other necessary documents. Receipt of the "Request for Documents Notice" does not constitute a contract and no work may begin until a contract signed by all parties is in place. The procurement officer will notify all other offerors of the State's selection.

2.3.10	Contract Execution  Upon receipt of all required materials requested in the "Request for Documents Notice," a formal contract utilizing the contract attached as Appendix B and incorporating the Standard Terms and Conditions attached as Appendix A, as well as the highest scoring offeror's response to the RFP, will be provided to the highest scoring offeror for signature. The highest scoring offeror will be expected to accept and agree to all material requirements contained in the contract and set out in Appendices A and B of this RFP. If the highest scoring offeror does not accept all material requirements, the State may move to the next highest scoring offeror, or cancel the RFP. Work under the contract may begin when the contract is fully executed, i.e., when the contract is signed by all parties.

2.4	STATE'S RIGHTS RESERVED

While the State has every intention to award a contract as a result of this RFP, issuance of the RFP in no way constitutes a commitment by the State of Montana to award and execute a contract. Upon a determination such actions would be in its best interest, the State, in its sole discretion, reserves the right to:

· Cancel or terminate this RFP (section 18-4-307, MCA);
· Reject any or all proposals received in response to this RFP (ARM 2.5.602);
· Waive any undesirable, inconsequential, or inconsistent provisions of this RFP which would not have significant impact on any proposal (ARM 2.5.505);
· Not award if it is in the best interest of the State not to proceed with contract execution (ARM 2.5.602); or
· If awarded, terminate any contract if the State determines adequate state funds are not available (section 18-4-313, MCA). 


SECTION 3:  SCOPE OF PROJECT

In order for the State to determine the capabilities of an offeror to perform the services specified below, the offeror must respond to the following requests for information regarding its ability to meet the State’s requirements.
 
NOTE: Each item must be thoroughly addressed.  Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.

3.0	PROJECT OVERVIEW

The 2001 Legislature authorized the creation of a Voluntary Employees’ Beneficiary Association (VEBA) for public employees in the State of Montana. The mechanism authorized for this purpose by the Legislature is a qualified tax-exempt trust authorized under section 501(c) (9) of the Internal Revenue Code. The Plan submitted all required documentation for a Letter of Determination from the Internal Revenue Service (IRS) and received final approval in June 2003. The Montana VEBA operates as a Health Reimbursement (HRA) account.  

Within the State, the Department of Administration, Health Care and Benefits Division is responsible for developing, implementing, and managing the Plan.  The Plan design elements form the basis of this Request for Proposal.  

By way of this RFP, the State desires to procure VEBA plan management services.  Services requested include but are not limited to trust management, investment management of plan assets, accounting/record-keeping and claims administration, review of current communication materials and development of future materials as needed for employers and employees, and other administrative tasks needed to operate the Plan.

The following documents are referenced throughout this RFP and can be found on the State’s OneStop Vendor Information website with the posting of the RFP at: http://svc.mt.gov/gsd/OneStop/SolicitationDefault.aspx .  
· Trust Entity Agreement
· Plan Document
· 2-18-1301 MCA et seq.
· Administrative Rules (please note that there are two versions, one is for State of Montana and the second is for political subdivisions)

 3.1	PLAN DESIGN

In conjunction with Plan design elements outlined in state and federal statute, the State has outlined the following criteria in Section 3 for its Plan design. State and federal laws and regulations form the basis for the Plan design that best suits the needs of employers and employees.   

In order for a proposal to be considered responsive, an offeror must address the requirements of the Plan design provided below.  In the event that an offeror identifies issues with the Plan design or makes recommendations that substantially alter outcomes which would be achieved by the Plan when compared to the State’s Plan elements, the offeror must state in their response the reason for recommending the alternative Plan design. Section 1.3 above outlines the process for requesting clarification or interpretation of the requirements contained in this RFP.

The State recognizes that offerors may have additional experience or information and may identify modifications to the Plan design that substantially meet the goals of the State but differ from the current Plan design outlined in this section.  The State encourages offerors to submit additional questions or recommend modifications to the current Plan design that would benefit the State and meet the objectives of the Plan. As outlined under section 1.5.3 above, each proposal submitted by the offeror must be distinctly marked as separate from any other proposal.

3.2	PLAN ELEMENTS

3.2.1	Participation.   Eligible employer means any public employer, defined under Montana statute as a legally constituted department, board, commission, or any other administrative unit of state government, a county, an incorporated city or town, or any political subdivision of the State, including a school district or a unit of the University system. The employer entities named above vary significantly in employee size.  In order to provide more flexibility for employers in offering the Plan to employees, the State has incorporated into the Plan design the ability for a department, county, incorporated city or town, school district, or unit of the university system to define sub-units for purposes of election and administration of the Plan. Sub-units must contain at least five employees and be currently recognized organizational divisions of the employer for purposes of administration other than election of the Plan.  Boards, commissions, and other political subdivisions of the State are considered unique employer entities and do not have the option of defining sub-units for purposes of election and administration of the Plan. The State received a Private Letter Ruling to allow group construction to be based on retirement eligibility from the employers participating retirement plan.  The State has promulgated administrative rules (two sets) for eligibility and administration as ultimately defined in the Plan documents approved by the IRS.  In the RFP response, an offeror is required to address the State’s consideration of administering the employer groups as outlined above.  

Upon a majority of employees electing to form an association for joining the Plan, the employer shall enter into a contract with the State (Department of Administration) to participate in the Plan and shall become a contracting employer.  The State of Montana is a single contracting employer for all current and potential groups. Political subdivisions are individual contracting employers. Responsibility for administration of VEBA services under this contract resides with the individual contracting employers.

Employees eligible to participate in the Plan include those employees of an eligible employer who work a minimum of half-time, but may not include an independent contractor or person hired by the employer under a personal services contract.  Once an eligible employee has become a member of the Plan, they may remain a member for purposes of receiving benefits from the Plan, upon termination of employment (through voluntary separation, retirement, or due to lay off).

Full Time Equivalent (FTE) Employee Counts
Below is a listing of the entities and the number of FTE employed by each entity potentially eligible for participation in the Plan. The FTE and employer counts are approximate and the State does not guarantee participation by all employers or all employees.  

Employee Counts
	Employer Entity
	Estimated FTE

	· State of Montana Government (30 agencies) (1) 
	12,881

	· Incorporated Cities and Towns (126 represented) (2)
	4,366

	· Counties (56 counties total) (3)
	8,500

	· K-12 School Districts (349 districts total) (4)
	14,620

	· Montana University System Employees (14 units) (5)
	6,893

	Total Estimated FTE Count
	47,260

	Sources: (1) State of Montana, Dept. of Administration-Health Care & Benefits Division, Year-end counts 12-31-2009; (2) Municipal and County Profiles, Local Government Center, Montana State University-2008; (3) Montana Association of Counties, Helena, MT 2009; (4) Facts About Montana Education, OPI, August 2008-2009; (5) Montana University System Employee Benefits-October, 2009.



Current enrollment counts by entities are listed below. This is a report of members at a point in time, not a total count of members since plan inception.

Current VEBA Participant Counts
	Current VEBA Counts by Entity
	Enrolled Members in VEBA*

	· State of Montana (108 active groups) 
	295

	· Incorporated Cities and Towns (14 active groups)
	 17

	· Counties (7 active groups)
	 37

	· K-12 School Districts (14 active groups)
	 33

	· Montana University System (5 active groups)
	  41

	Total Enrollment of Separated Staff
	423

	* As of 3/1/2010
Source: Montana VEBA HRA – Dept of Administration, HCBD records
	



3.2.2	Elections.  Participation in the Plan is determined by a vote of employees within an employer group to form an association for purposes of joining the Plan.  Elections among employees regarding whether to form an association may be initiated by the employer, or at the request of at least 25% of a given employer’s employees.  If a majority of the employees voting on the question vote to become plan members, then all employees within the employer group that were eligible to become plan members are considered to be within the Plan.  Employees subsequently hired into positions covered under the terms and conditions of the election must be incorporated into the association for purposes of membership in the Plan.  Additionally, anyone who meets the group eligibility requirements when a VEBA group vote is elected becomes a member of the group. 

3.2.3	Benefits.  Under Montana statute, benefits are limited to qualified health care expenses paid by a member for medical care as defined by 26 U.S.C. 213(d) or for the member’s dependent as defined by 26 U.S.C. 152.  Benefits are payable to members (and their dependents or beneficiaries) only upon retirement, separation from employment, or upon death.  

3.2.4	Contributions.  Under Montana statute, primary provisions are made to convert excess sick leave balances to employer contribution in the Plan.  Additionally, other forms of employer contribution, such as flat dollar amounts or flat percentage of salary per employee, and vacation/annual leave are allowed and subject to agreement between the employer and member(s).  The contracting employer may also provide for a plan member to designate annually how many hours, if any, of the member’s excess sick leave will be automatically converted to an employer contribution to the member’s account each pay period.  Members may only convert sick leave hours accumulated in excess of 240 hours and up to a maximum number of hours prescribed by the contracting employer.  Upon termination of a member’s employment, the member’s entire unused sick leave balance is automatically converted to an employer contribution to the member’s account.  Sick leave converted to an employer contribution is at the rate of one-fourth of the pay based on the employee’s salary or wage at the time of sick leave conversion times the total number of accumulated sick leave hours to be converted.  Once sick leave has been converted, it may not be credited back to the member in the form of sick leave credits or as a lump-sum payment.

3.2.5	Indemnification.  In the event that the Plan is found not to be exempt, to have paid impermissible benefits, or otherwise violated the law, the State shall be held harmless.  Members shall be informed that any taxes or penalties due in these circumstances will be the responsibility of the member.

The contractor agrees to protect, defend, and save the State, its elected and appointed officials, agents, and employees, while acting within the scope of their duties as such, harmless from and against all claims, demands, causes of action of any kind or character, including the cost of defense thereof, arising in favor of the contractor's employees or third parties on account of bodily or personal injuries, death, or damage to property arising out of services performed or omissions of services or in any way resulting from the acts or omissions of the contractor and/or its agents, employees, representatives, assigns, subcontractors, except the sole negligence of the State, under this agreement.

3.3	MINIMUM SERVICES REQUIRED

3.3.1	Trust Organization for Montana VEBA Plan.  Contractor must provide VEBA Trust Organization services for the Plan. Offeror’s proposal must describe the administrative and financial considerations as well as the structure of the Trust. The contractor will be responsible for ongoing administration of the Trust assets under the terms and conditions of this contract, including any necessary services in the administration, conversion of current Trust assets and ongoing management of Trust assets. 

3.3.2	Investment Services.  This section describes the required services and outcomes of the Investment Services portion of this contract. Offeror must describe in detail how they will provide the following services. Offerors are encouraged to provide recommendations for alternative approaches or services.

3.3.2.1	Research, perform due diligence, and select investment offerings for the plan and its participants.

3.3.2.2	Provide the oversight and monitoring of investment choices on a mutually agreeable timetable.  

3.3.2.3	Describe the process for initial deposit and further transfer of funds to investment accounts.

3.3.2.4	Provide reporting to the member and the Plan as mutually agreeable.

3.3.2.5	Provide individual members the ability to direct investments on a monthly basis within a selected group(s) of investment categories.

3.3.2.6	Provide individual member access to account information via toll-free phone support and internet access. 

3.3.2.7	Review current participant education materials and assist in updating materials as necessary.

3.3.2.8	Provide an updated Montana VEBA investment Fund Overview document on a quarterly basis in an electronic format for posting on the website.

3.3.3	Maintenance of Plan Design.  Contractor must participate in plan design maintenance in accordance with all relevant state and federal rules and regulations. Offerors are encouraged to provide recommendations and alternative plan design proposals, as long as they do not conflict with federal or state rules and regulations. The State reserves the right to consider alternative plan designs in order to maximize the effectiveness and efficiency of the Plan on behalf of employers and members.  Provide a description of potential conversion activity if Plan Design is altered significantly. 

3.3.4	Accounting / Recordkeeping Services.  This section describes the required services and outcomes of the Accounting / Recordkeeping services portion of this contract. Offerors must describe in detail their abilities, methods, and approaches to the requirements listed below. Offerors are encouraged to provide recommendations for alternative approaches or services.

3.3.4.1	Account recordkeeping by member and employer group.

3.3.4.2	Plan account support services. 
 
3.3.4.3	Reporting to each contracting employer and the Plan. The Plan reports must list all contracting employers. At a minimum, this monthly reporting must include:
· Investment balances
· Contributions
· Distributions 
· Earnings 
· Administrative fees
· Employee name, address (enrollment data )
· Employer name, address
· Work location and address
· Beneficiary designation
· Eligibility maintenance/change data

3.3.4.4	Ability to establish accounts for new employees enrolled after initial group creation. Describe your plan for ongoing enrollment maintenance.

3.3.4.5	At a minimum, the offeror must include the following items: 
· A website containing contact information, investment information, member account information, transfer abilities as well the ability to link to the State of Montana website as a supplement. 
· Customer service must include general plan overview information and current account balances broken down by investment. Other toll-free customer service functions may include current interest rates, unit values or share prices, change to allocations, transfers between investment options, change of PIN, and requests for more information or forms.
· Provide an informational sheet that describes the funding options and the performance of funds. 
· Provide confirmation letters to employees confirming enrollment, listing their investment allocations and providing a summary plan brochure fully describing the Plan and its operation. 
· Account reports must be provided to the member at least twice per year. At a minimum, the report must include the member’s year to date contributions, payments and investment activity.  

3.3.5	Claims Administration and Administrative Services.  This section describes the required services and outcomes of the claims adjudication and the overall administration services portion of this contract. Offerors must describe in detail their abilities, methods, and approaches to these requirements. Offerors are encouraged to provide recommendations for alternative approaches or services.

3.3.5.1	Claims Administration 
· Adjudication of medical claims and payment of eligible medical expenses.
· Ability to establish individual accounts for an individual member, or employer group, as well as roll up to employer group level for reporting purposes.  

3.3.5.2	Account Information
· Ability to establish individual accounts for an employer group as well as roll up to employer group level for reporting purposes.  Minimum data to include:
· Participant name, address, (demographic data)
· Social Security Number
· Employer identification number
· Sick leave hour election and calculation for conversion (25% of balance x hourly rate.)
· Other employer contribution amount(s)
· Medical premium payment ability for allowable expenses 

3.3.5.3	Provide automatic premium payment forms with automatic deduction.

3.3.5.4	Provide a Direct Deposit option.

3.3.5.5	Offer materials to the employers and employees listing eligible expenses and claims.

3.3.5.6	Provide the process for denials and appeals.

3.3.5.7	Provide customer service to the employee that offers, at a minimum, claim status, denial reason, and claim eligibility.

3.3.5.8	Provide examples of forms for claims appeals, claim payments, explanation of payment notice or denial, and premium payment information. These may be made available via hard copy or web-access.

3.3.5.9	The contractor agrees to comply with all requirements of the Federal Health Insurance Portability and Accountability Act of 1996 (HIPAA), any amendments, and the corresponding HIPPA regulations to the confidentiality and security of medical information, as well as all additions to the act since 1996.
· The contractor will not use or further disclose protected health information (PHI) other than as permitted or required by the Business Associate Agreement (Appendix C) or as required by law.
· The contractor agrees to use appropriate safeguards to prevent the unauthorized use or disclosure of the PHI.  Contractor agrees to report to the State any unauthorized use or disclosure of the PHI. 
· The contractor agrees to mitigate, to the extent practicable, any harmful effect known to contractor of a use or disclosure of PHI by vendor in violation of the requirements of the federal privacy rule.

3.3.6	Communication Materials.

3.3.6.1	Monitor Plan compliance with regulatory changes that affect operation of the Plan. 

3.3.6.2	Review current forms and materials of the Plan and revise as necessary due to regulatory or Plan changes. 

3.3.6.3	Provide Plan document maintenance and tracking in response to applicable regulatory changes.

3.3.6.4	Provide statement mailing coordination and mailing to members on a bi-annual basis by reviewing and finalizing statement content and drafting a participant newsletter or other inserts.

3.3.6.5	Provide Plan specific inventory of envelopes and letterhead and maintain as needed.

3.3.7	Other Administrative Services.    

3.3.7.1	Coordinate an annual trust audit and review the audit findings with the Plan.

3.3.7.2	Prepare and file Form 990 with the IRS on an annual basis.




SECTION 4:  OFFEROR QUALIFICATIONS/INFORMATIONAL REQUIREMENTS

4.0	STATE'S RIGHT TO INVESTIGATE AND REJECT

The State may make such investigations as deemed necessary to determine the ability of the offeror to perform the services specified. The State reserves the right to reject any proposal if the evidence submitted by, or investigation of, the offeror fails to satisfy the State that the offeror is properly qualified to carry out the obligations of the contract. This includes the State's ability to reject the proposal based on negative references.

4.1	OFFEROR QUALIFICATIONS/INFORMATIONAL REQUIREMENTS

In order for the State to determine the capabilities of an offeror to perform the services specified in Section 3 above, the offeror must respond to the following requests for information regarding its ability to meet the State's requirements. THE RESPONSE, "(OFFEROR'S NAME) UNDERSTANDS AND WILL COMPLY," IS NOT APPROPRIATE FOR THIS SECTION.

NOTE: Each item must be thoroughly addressed.  Offerors taking exception to any requirements listed in this section may be found nonresponsive or be subject to point deductions.

4.1.1	Client Reference Form. Offeror shall provide complete and separate Appendix D, Client Reference Form, for a minimum of three references that are using services of the type proposed in this RFP. A responsible party of the organization for which the services were provided to the client (the offeror’s customer) must provide the reference information and must sign and date the form. It is the offeror’s responsibility to ensure that the completed forms are submitted with the proposal by the submission date, for inclusion in the evaluation process. Any Client Reference Forms that are not received or are not completed, may adversely affect the offeror’s score in the evaluation process. The State may contact the Client Reference for validation of the information given within the Client Reference Form and within the proposal. If the State finds erroneous information, evaluation points may be deducted or the proposal may be rejected.  By submitting reference contact information, the offeror releases the client reference from any ramifications resulting in the information provided.

	4.1.2	Resumes/Company Profile and Experience.  Offeror shall specify how long the individual/company submitting the proposal has been in the business of providing supplies and/or services similar to those requested in this RFP and under what company name. Offeror should provide a complete description of any relevant past projects, including the services delivered and dates the services were provided. A resume or summary of qualifications, work experience, education, and skills, which emphasizes previous experience in this area, should be provided for all key personnel who will be involved with any aspects of the contract. 

	4.1.3	Method of Providing Services.  Offeror shall provide a work plan and the methods to be used that will convincingly demonstrate to the State what the offeror intends to do; the timeframes necessary to accomplish the work; and how the work will be accomplished to meet the contract requirements as more specifically detailed above in Section 3. 

4.1.4	Offeror Financial Stability.  Offerors shall demonstrate their financial stability to supply, install and support the services specified by: (1) providing financial statements, preferably audited, for the three consecutive years immediately preceding the issuance of this RFP, and (2) providing copies of any quarterly financial statements that have been prepared since the end of the period reported by its most recent annual report.

4.1.5	Offeror Interview.  Offerors must be prepared to have the account representatives who will be responsible for the VEBA administrative services do an oral interview in Helena. The State reserves the right to conduct no interviews, or to interview only the two highest scoring offerors, or to interview all offerors within 10% of the highest scoring offeror, or to interview all offerors who are deemed to have a passing score prior to the interview presentation process, at the State’ discretion.


SECTION 5:  COST PROPOSAL

The Montana VEBA Health Reimbursement Arrangement will be funded through fees or assessments to participant accounts.  Offerors must present cost proposals in recognition of this structure.  

Contributions as defined in Section 3.2.4 will mostly consist of one quarter of the employees’ sick-leave cash-out. 

For State of Montana employees, the average salary is $20.41 (for Executive plan blue collar and broadband pay plans only) per hour, and in 2009 the average executive branch employee had a balance of 37 sick days leave and used nine days of sick leave.

Cost proposals must be submitted following the formats listed below to allow the State to fairly compare the offers. Offerors may propose alternate cost approaches, but these must be in addition to the required formats. The State may consider the alternative cost approaches but will not use them in comparison to other offers for the purpose of assigning points. Any cost proposals with a value of $0 will be assigned a value of $1 for the purpose of assigning points.

5.0	TRUST SERVICES COST PROPOSAL

Complete the following pricing information, broken down by components of the total cost.  

	Part of the pricing structure?
	Type of Cost
	Frequency         (please indicate)
	Amount
	Adjustments for Volume (if applicable)

	__Y

__N

	1. Set up fee
	Assumes one-time.  If other, please explain.
	$
	Provide breakdowns, if applicable.

	__Y

__N

	2. Flat amount per member
	Assumes annually. If other, please explain. 
	$
	Provide breakdowns for any stratified pricing structure if proposed.

	__Y

__N

	3. Percentage of Plan Assets held in Trust Entity
	Assumes annually. If other, please explain. 
	$
	$     0         -       $500,000
$    500,001 – $1,000,000
$1,000,001 - $2,000,000
$2,000,001 -$ 5,000,000
Greater than $5,000,000



5.1	INVESTMENT SERVICES COST PROPOSAL 

The Contractor will collect the administrative fees charged by the Plan Sponsor. These fees will be netted against the investment returns of the Plan members. 

	Provide an example of how your proposed pricing structure would be reflected based on the following criteria.  

	Calculation #1
     Number of persons enrolled                                        =      500
     Annual amount of assets contributed per person        = $2,500
     Set-up fee                                                              (a  = ______
     Flat amount per member                                             = ______ x 500 = (b  _______
     Assessment based on plan assets                              = ______% x $1,250,000 = (c _____
TOTAL Cost for Example #1                                        =  (a + (b + (c = _______

	Calculation  #2
     Number of persons enrolled                                        =   2,000
     Annual amount of assets contributed per person        = $2,000
     Set-up fee                                                              (a  = ______
     Flat amount per member                                             = ______ x 2,000 = (b  _______
     Assessment based on plan assets                              = ______% x $4,000,000 = (c _____
TOTAL Cost for Example #2                                      =  (a + (b + (c = _______

	 Calculation #3
     Number of persons enrolled                                        = 10,000
     Annual amount of assets contributed per person        = $ 2,000
     Set-up fee                                                              (a  = ______
     Flat amount per member                                             = ______ x 10,000 = (b  _______
     Assessment based on plan assets                              = ______% x $20,000,000 = (c _____
TOTAL Cost for Example #3                                       =  (a + (b + (c = _______



5.2	MAINTENANCE OF PLAN DESIGN COST PROPOSAL

Provide plan maintenance costs based on current Plan design as stated in Section 3. 

Provide any costs, including conversion costs or fees, for any recommended alternative Plan design changes as described in section 3.3.3.

5.3	ACCOUNTING / RECORDKEEPING COST PROPOSAL

Volume Pricing:  Provide costs based on current enrollment of 423 members:
· Flat fee per member per month for members with an account.
· Percentage of account assets per member account.
· Flat charge per month to the Plan.
· Plan account support services.
· Reporting to each contracting employer and the Plan. 
· Establishing accounts for new employees after a new group is formed.

5.4	CLAIMS ADMINISTRATION AND ADMINISTRATIVE SERVICES COST PROPOSAL

Volume Pricing:  Provide costs based on current enrollment of 247 members for the following scenarios:
· Cost per transaction.
· Cost per member per month.
· If we allow three transactions per month (three claims or two premium payments plus one claim) and the member pays a dollar amount for each transaction above three, what would be the cost per member per month and the cost per transaction?
· Other.

5.5	COMMUNICATIONS MATERIALS COST PROPOSAL

Provide pricing, if any, for the following communication services:
· Monitoring plan compliance with regulatory changes affecting the Plan.
· Reviewing current Plan forms and materials and revising as needed.
· Providing Plan document maintenance and tracking required due to regulatory changes.
· Providing statement mailing coordination and mailing to members on a bi-annual basis by reviewing and finalizing statement content and drafting a participant newsletter or other inserts.
· Providing Plan specific inventory of envelopes and letterhead as needed.

5.6	OTHER ADMINISTRATIVE SERVICES COST PROPOSAL

Provide costs for the following:
· Cost for coordinating an annual trust audit and reviewing findings with the Plan.
· Cost of preparing and filing Form 990 with the IRS on an annual basis.




SECTION 6:  EVALUATION PROCESS

6.0	BASIS OF EVALUATION

The evaluator/evaluation committee will review and evaluate the offers according to the following criteria based on a total number of 3,000 points.

The Client Reference Forms, Resumes/Company Profile and Experience, Method of Providing Services, Services to be Provided, and Offeror Interview portions of the offer will be evaluated based on the following Scoring Guide. The Financial Stability portion of the offer will be evaluated on a pass/fail basis, with any offeror receiving a "fail" eliminated from further consideration. The Cost Proposal will be evaluated based on the formula set forth below.

Any response that fails to achieve a passing score per the requirements of Section 2.3.5 will be eliminated from further consideration. A "fail" for any individual evaluation criterion may result in proposal disqualification at the discretion of the procurement officer. 

SCORING GUIDE

In awarding points to the evaluation criteria, the evaluator/evaluation committee will consider the following guidelines: 

Superior Response (90-100%): A superior response is a highly comprehensive, excellent reply that meets all of the requirements of the RFP. In addition, the response may cover areas not originally addressed within the RFP and/or include additional information and recommendations that would prove both valuable and beneficial to the agency. 

Good Response (75-89%): A good response meets all the requirements of the RFP and demonstrates in a clear and concise manner a thorough knowledge and understanding of the project, with no deficiencies noted. 

Fair Response (60-74%): A fair response minimally meets most requirements set forth in the RFP. The offeror demonstrates some ability to comply with guidelines and requirements of the project, but knowledge of the subject matter is limited.

Failed Response (59% or less): A failed response does not meet the requirements set forth in the RFP. The offeror has not demonstrated sufficient knowledge of the subject matter.


6.1	EVALUATION CRITERIA


Client Reference Forms	5% of points for a possible 150 points
Category	Section of RFP	Point Value

A.	Client Reference #1	4.1.1	50
B.	Client Reference #2	4.1.1	50
C.	Client Reference #3	4.1.1	50 


Resumes/Company Profile and Experience	8% of points for a possible 250 points
Category	Section of RFP	Point Value

A.	Years of Experience	4.1.2	50 
B.	Past Projects 	4.1.2	100 
C.	Staff Qualifications	4.1.2	100

Method of Providing Services	6.5% of points for a possible 200 points
Category	Section of RFP	Point Value

A.	Methods and Work Plan	4.1.3	200

Services to be Provided	47% of points for a possible 1,400 points
Category	Section of RFP	Point Value

A.	Trust Organization for Montana VEBA Plan	3.3.1	200
B.	Investment Services 	3.3.2	200
C.	Maintenance of the Plan Design	3.3.3	200	
D.	Accounting/Recordkeeping Services	3.3.4	275 
E.	Claims Administration and Administrative Services	3.3.5	275
F.	Communication Materials	3.3.6	50
G.	Other Administrative Services	3.3.7	200 

Financial Stability	Pass/Fail
Category	Section of RFP	Point Value

A.	Financial Stability	4.1.4	Pass/Fail

Offeror Interview	6.5% of points for a possible 200 points
Category	Section of RFP	Point Value

A.	Interview - OPTIONAL	4.1.5	200 

Cost Proposal	27% of points for a possible 800 points
Category	Section of RFP	Point Value

A.	Trust Services Cost Proposal	5.0	 100
B.	Investment Services Cost Proposal 	5.1	100
C.  	Maintenance of Plan Design Cost Proposal	5.2	50
D.	Accounting/Recordkeeping Cost Proposal	5.3	200
E.	Claims Administration/Admin Services Cost Proposal	5.4	200
F.	Communication Materials Cost Proposal	5.5	50
G.	Other Administrative Services Cost Proposal	5.6	100

Lowest overall cost receives the maximum allotted points. All other proposals receive a percentage of the points available based on their cost relationship to the lowest. Example: Total possible points for cost are 100. Offeror A's cost is $20,000. Offeror B's cost is $30,000. Offeror A would receive 100 points, Offeror B would receive 67 points ($20,000/$30,000) = 67% x 100 points = 67).

Lowest Responsive Offer Total Cost	x	Number of available points = Award Points
This Offeror's Total Cost



APPENDIX A:  STANDARD TERMS AND CONDITIONS

[bookmark: OLE_LINK1]By submitting a response to this invitation for bid, request for proposal, limited solicitation, or acceptance of a contract, the vendor agrees to acceptance of the following Standard Terms and Conditions and any other provisions that are specific to this solicitation or contract. 

ACCEPTANCE/REJECTION OF BIDS, PROPOSALS, OR LIMITED SOLICITATION RESPONSES: The State reserves the right to accept or reject any or all bids, proposals, or limited solicitation responses, wholly or in part, and to make awards in any manner deemed in the best interest of the State. Bids, proposals, and limited solicitation responses will be firm for 30 days, unless stated otherwise in the text of the invitation for bid, request for proposal, or limited solicitation.

ALTERATION OF SOLICITATION DOCUMENT: In the event of inconsistencies or contradictions between language contained in the State’s solicitation document and a vendor’s response, the language contained in the State’s original solicitation document will prevail. Intentional manipulation and/or alteration of solicitation document language will result in the vendor’s disqualification and possible debarment.

CONFORMANCE WITH CONTRACT: No alteration of the terms, conditions, delivery, price, quality, quantities, or specifications of the contract shall be granted without prior written consent of the State Procurement Bureau.  Supplies delivered which do not conform to the contract terms, conditions, and specifications may be rejected and returned at the contractor’s expense. 

DEBARMENT: The contractor certifies, by submitting this bid or proposal, that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this transaction (contract) by any governmental department or agency. If the contractor cannot certify this statement, attach a written explanation for review by the State.

DISABILITY ACCOMMODATIONS: The State of Montana does not discriminate on the basis of disability in admission to, access to, or operations of its programs, services, or activities. Individuals who need aids, alternative document formats, or services for effective communications or other disability related accommodations in the programs and services offered are invited to make their needs and preferences known to this office.  Interested parties should provide as much advance notice as possible.

FAILURE TO HONOR BID/PROPOSAL: If a bidder/offeror to whom a contract is awarded refuses to accept the award (PO/contract) or fails to deliver in accordance with the contract terms and conditions, the department may, in its discretion, suspend the bidder/offeror for a period of time from entering into any contracts with the State of Montana.

FORCE MAJEURE: Neither party shall be responsible for failure to fulfill its obligations due to causes beyond its reasonable control, including without limitation, acts or omissions of government or military authority, acts of God, materials shortages, transportation delays, fires, floods, labor disturbances, riots, wars, terrorist acts, or any other causes, directly or indirectly beyond the reasonable control of the nonperforming party, so long as such party is using its best efforts to remedy such failure or delays.

PAYMENT TERM: All payment terms will be computed from the date of delivery of supplies or services OR receipt of a properly executed invoice, whichever is later. Unless otherwise noted in the solicitation document, the State is allowed 30 days to pay such invoices. All contractors will be required to provide banking information at the time of contract execution in order to facilitate State electronic funds transfer payments.

RECIPROCAL PREFERENCE: The State of Montana applies a reciprocal preference against a vendor submitting a bid from a state or country that grants a residency preference to its resident businesses. A reciprocal preference is only applied to an invitation for bid for supplies or an invitation for bid for nonconstruction services for public works as defined in section 18-2-401(9), MCA, and then only if federal funds are not involved. For a list of states that grant resident preference, see http://gsd.mt.gov/ProcurementServices/preferences.mcpx.

REFERENCE TO CONTRACT: The contract or purchase order number MUST appear on all invoices, packing lists, packages, and correspondence pertaining to the contract.

REGISTRATION WITH THE SECRETARY OF STATE: Any business intending to transact business in Montana must register with the Secretary of State. Businesses incorporated in another state or country, but which are conducting activity in Montana, must determine whether they are transacting business in Montana in accordance with sections 35-1-1026 and 35-8-1001, MCA. Such businesses may want to obtain the guidance of their attorney or accountant to determine whether their activity is considered transacting business.

If businesses determine that they are transacting business in Montana, they must register with the Secretary of State and obtain a certificate of authority to demonstrate that they are in good standing in Montana. To obtain registration materials, call the Office of the Secretary of State at (406) 444-3665, or visit their website at http://sos.mt.gov.

SEPARABILITY CLAUSE: A declaration by any court, or any other binding legal source, that any provision of the contract is illegal and void shall not affect the legality and enforceability of any other provision of the contract, unless the provisions are mutually dependent.

SHIPPING: Supplies shall be shipped prepaid, F.O.B. Destination, unless the contract specifies otherwise.

SOLICITATION DOCUMENT EXAMINATION: Vendors shall promptly notify the State of any ambiguity, inconsistency, or error which they may discover upon examination of a solicitation document.

TAX EXEMPTION: The State of Montana is exempt from Federal Excise Taxes (#81-0302402).

TECHNOLOGY ACCESS FOR BLIND OR VISUALLY IMPAIRED: Contractor acknowledges that no state funds may be expended for the purchase of information technology equipment and software for use by employees, program participants, or members of the public unless it provides blind or visually impaired individuals with access, including interactive use of the equipment and services, that is equivalent to that provided to individuals who are not blind or visually impaired. (Section 18-5-603, MCA.) Contact the State Procurement Bureau at (406) 444-2575 for more information concerning non-visual access standards.

U.S. FUNDS: All prices and payments must be in U.S. dollars.

WARRANTIES: The contractor warrants that items offered will conform to the specifications requested, to be fit and sufficient for the purpose manufactured, of good material and workmanship, and free from defect. Items offered must be new and unused and of the latest model or manufacture, unless otherwise specified by the State. They shall be equal in quality and performance to those indicated herein. Descriptions used herein are specified solely for the purpose of indicating standards of quality, performance, and/or use desired. Exceptions will be rejected.
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APPENDIX B:  CONTRACT

1.	Parties
2.	Effective Date, Duration, and Renewal
3.	Cost/Price Adjustments 
4.	Services To Be Provided
5.	Consideration/Payment
6.	Access and Retention of Records
7.	Assignment, Transfer, and Subcontracting
8.	Hold Harmless/Indemnification
9.	Required Insurance
10.	Compliance with Workers' Compensation Act
11.	Compliance with Laws
12.	Intellectual Property
13.	Patent and Copyright Protection
14.	Contract Termination
15.	Liaison and Service of Notices
16.	Meetings
17.	Contractor Performance Assessments
18.	Transition Assistance
19.	Choice of Law and Venue
20.	Scope, Amendment, and Interpretation
21.	Execution




ADMINISTRATIVE SERVICES FOR MONTANA’S VEBA PLAN
DOA 10-1713P

1.	PARTIES

THIS CONTRACT is entered into by and between the State of Montana, Department of Administration, Health Care and Benefits Division, (hereinafter referred to as "the State"), whose address and phone number are P.O. Box 200130, Helena MT 59620-0130, (406) 444-7462 and (insert name of contractor), (hereinafter referred to as the "Contractor"), whose address and phone number are (insert address) and (insert phone number).

THE PARTIES AGREE AS FOLLOWS:

2.	EFFECTIVE DATE, DURATION, AND RENEWAL

2.1	Contract Term.  This contract shall take effect on July 1, 2010, and terminate on June 30, 2012, unless terminated earlier in accordance with the terms of this contract. (Section 18-4-313, MCA)

2.2	Contract Renewal.  This contract may be renewed in two-year intervals, upon mutual agreement between the parties and according to the terms of the existing contract, or any interval that is advantageous to the State. This contract, including any renewals, may not exceed a total of ten years. 

3.	COST/PRICE ADJUSTMENTS

Cost Increase by Fixed Amount.  After the initial term of the contract, each renewal term may be subject to a cost increase of 3%, not to exceed 12%, for the entire term of the contract.

4.	SERVICES TO BE PROVIDED

The 2001 Legislature authorized the creation of a Voluntary Employees’ Beneficiary Association (VEBA) for public employees in the State of Montana. The mechanism authorized for this purpose by the Legislature is a qualified tax-exempt trust authorized under section 501(c) (9) of the Internal Revenue Code. The Plan submitted all required documentation for a Letter of Determination from the Internal Revenue Service (IRS) and received final approval in June 2003. The Montana VEBA operates as a Health Reimbursement (HRA) account.  

Within the State, the Department of Administration, Health Care and Benefits Division is responsible for developing, implementing, and managing the Plan.  

Contractor agrees to provide to the State administrative services for the Plan to include but are not limited to trust management, investment management of plan assets, accounting/recordkeeping and claims administration, review of current communication materials and development of future materials as needed for employers and employees, and other administrative tasks needed to operate the Plan.

The Contractor agrees to comply with all requirements of the Federal Health Insurance Portability and Accountability Act of 1996 (HIPAA), any amendments, and the corresponding HIPPA regulations to the confidentiality and security of medical information, as well as all additions to the act since 1996. The Contractor will not use or further disclose protected health information (PHI) other than as permitted or required by the Business Associate Agreement (Attachment A) or as required by law. The Contractor agrees to use appropriate safeguards to prevent the unauthorized use or disclosure of the PHI.  Contractor agrees to report to the State any unauthorized use or disclosure of the PHI. The Contractor agrees to mitigate, to the extent practicable, any harmful effect that is known to Contractor of a use or disclosure of PHI by vendor in violation of the requirements of the federal privacy rule.

5.	CONSIDERATION/PAYMENT

5.1	Payment Schedule.  In consideration for the administrative service for the Plan to be provided, the State shall pay according to the following schedule: (insert pay schedule).

5.2	Withholding of Payment.  The State may withhold payments to the Contractor if the Contractor has not performed in accordance with this contract. Such withholding cannot be greater than the additional costs to the State caused by the lack of performance.

6.	ACCESS AND RETENTION OF RECORDS

6.1	Access to Records.  The Contractor agrees to provide the State, Legislative Auditor or their authorized agent(s) access to any records necessary to determine contract compliance. (Section 18-1-118, MCA)

	6.2	Retention Period.  The Contractor agrees to create and retain records supporting the administrative services for the Plan for a period of three years after either the completion date of this contract or the conclusion of any claim, litigation, or exception relating to this contract taken by the State of Montana or a third party.

7.	ASSIGNMENT, TRANSFER, AND SUBCONTRACTING

The Contractor shall not assign, transfer, or subcontract any portion of this contract without the express written consent of the State. (Section 18-4-141, MCA) The Contractor shall be responsible to the State for the acts and omissions of all subcontractors or agents and of persons directly or indirectly employed by such subcontractors, and for the acts and omissions of persons employed directly by the Contractor. No contractual relationships exist between any subcontractor and the State.

8.	HOLD HARMLESS/INDEMNIFICATION

The Contractor agrees to protect, defend, and save the State, its elected and appointed officials, agents, and employees, while acting within the scope of their duties as such, harmless from and against all claims, demands, causes of action of any kind or character, including the cost of defense thereof, arising in favor of the Contractor's employees or third parties on account of bodily or personal injuries, death, or damage to property arising out of services performed or omissions of services or in any way resulting from the acts or omissions of the Contractor and/or its agents, employees, representatives, assigns, subcontractors, except the sole negligence of the State, under this agreement.

9.	REQUIRED INSURANCE

9.1	General Requirements.  The Contractor shall maintain for the duration of the contract, at its cost and expense, insurance against claims for injuries to persons or damages to property, including contractual liability, which may arise from or in connection with the performance of the work by the Contractor, agents, employees, representatives, assigns, or subcontractors. This insurance shall cover such claims as may be caused by any negligent act or omission. 

9.2	Primary Insurance.  The Contractor's insurance coverage shall be primary insurance with respect to the State, its officers, officials, employees, and volunteers and shall apply separately to each project or location. Any insurance or self-insurance maintained by the State, its officers, officials, employees or volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

9.3	Specific Requirements for Commercial General Liability.  The Contractor shall purchase and maintain occurrence coverage with combined single limits for bodily injury, personal injury, and property damage of $1,000,000 per occurrence and $2,000,000 aggregate per year to cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or subcontractors. 

The State, its officers, officials, employees, and volunteers are to be covered and listed as additional insureds; for liability arising out of activities performed by or on behalf of the Contractor, including the insured's general supervision of the Contractor; products, and completed operations; premises owned, leased, occupied, or used.

9.4	Specific Requirements for Professional Liability.  The Contractor shall purchase and maintain occurrence coverage with combined single limits for each wrongful act of $1,000,000 per occurrence and $2,000,000 aggregate per year to cover such claims as may be caused by any act, omission, negligence of the Contractor or its officers, agents, representatives, assigns, or subcontractors. Note: if "occurrence" coverage is unavailable or cost prohibitive, the Contractor may provide "claims made" coverage provided the following conditions are met: (1) the commencement date of the contract must not fall outside the effective date of insurance coverage and it will be the retroactive date for insurance coverage in future years; and (2) the claims made policy must have a three-year tail for claims that are made (filed) after the cancellation or expiration date of the policy.

9.5	Fidelity Bond.  The contractor shall purchase and maintain a fidelity bond in the amount of $1,000,000 per occurrence and $2,000,000 aggregate that provides coverage for fraud, theft, embezzlement, failure to faithfully perform duties, and other dishonest acts of any employee or agent whose duties are to receive, handle, or have custody of money, checks, securities, electronic funds, or account for supplies or other property. The bond shall apply to any individual that certifies, signs or countersigns checks, drafts, warrants, vouchers, orders, electronic documents, or other documents and who provides for the disbursement or delivery (including electronic transmission) of money, funds, securities, supplies, or other property.  The fidelity bond must remain in effect for the entire contract period. A new fidelity bond must be issued to the State of Montana if this contract is renewed.  The fidelity bond must be provided to the following address:  State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135.  (See Title 18, chapter 4, part 3, MCA, Title 30, chapter 5, MCA, and ARM 2.5.502.)

9.6	Deductibles and Self-Insured Retentions.  Any deductible or self-insured retention must be declared to and approved by the state agency. At the request of the agency either: (1) the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the State, its officers, officials, employees, or volunteers; or (2) at the expense of the Contractor, the Contractor shall procure a bond guaranteeing payment of losses and related investigations, claims administration, and defense expenses.

9.7	Certificate of Insurance/Endorsements.  A certificate of insurance from an insurer with a Best's rating of no less than A- indicating compliance with the required coverages has been received by the State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135. The Contractor must notify the State immediately, of any material change in insurance coverage, such as changes in limits, coverages, change in status of policy or any change of material effect. The State reserves the right to require complete copies of insurance policies at all times.

10.	COMPLIANCE WITH WORKERS' COMPENSATION ACT

Contractors are required to comply with the provisions of the Montana Workers' Compensation Act while performing work for the State of Montana in accordance with sections 39-71-401, 39-71-405, and 39-71-417, MCA. Proof of compliance must be in the form of workers' compensation insurance, an independent contractor's exemption, or documentation of corporate officer status. Neither the contractor nor its employees are employees of the State. This insurance/exemption must be valid for the entire term of the contract. A renewal document must be sent to the State Procurement Bureau, P.O. Box 200135, Helena, MT 59620-0135, upon expiration.

11.	COMPLIANCE WITH LAWS

The Contractor must, in performance of work under this contract, fully comply with all applicable federal, state, or local laws, rules, and regulations, including the Montana Human Rights Act, the Civil Rights Act of 1964, the Age Discrimination Act of 1975, the Americans with Disabilities Act of 1990, and Section 504 of the Rehabilitation Act of 1973.  Any subletting or subcontracting by the Contractor subjects subcontractors to the same provision. In accordance with section 49-3-207, MCA, the Contractor agrees that the hiring of persons to perform the contract will be made on the basis of merit and qualifications and there will be no discrimination based upon race, color, religion, creed, political ideas, sex, age, marital status, physical or mental disability, or national origin by the persons performing the contract.

12.	INTELLECTUAL PROPERTY

All patent and other legal rights in or to inventions created in whole or in part under this contract must be available to the State for royalty-free and nonexclusive licensing. Both parties shall have a royalty-free, nonexclusive, and irrevocable right to reproduce, publish, or otherwise use and authorize others to use, copyrightable property created under this contract.
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13.	PATENT AND COPYRIGHT PROTECTION

13.1	Third-Party Claim.  In the event of any claim by any third party against the State that the products furnished under this contract infringe upon or violate any patent or copyright, the State shall promptly notify Contractor. Contractor shall defend such claim, in the State's name or its own name, as appropriate, but at Contractor's expense.  Contractor will indemnify the State against all costs, damages, and attorney's fees that accrue as a result of such claim. If the State reasonably concludes that its interests are not being properly protected, or if principles of governmental or public law are involved, it may enter any action.  

13.2	Product Subject of Claim.  If any product furnished is likely to or does become the subject of a claim of infringement of a patent or copyright, then Contractor may, at its option, procure for the State the right to continue using the alleged infringing product, or modify the product so that it becomes noninfringing. If none of the above options can be accomplished, or if the use of such product by the State shall be prevented by injunction, the State will determine if the Contract has been breached.

14.	CONTRACT TERMINATION

14.1	Termination for Cause with Notice to Cure Requirement.  The State may terminate this contract for failure of the Contractor to perform any of the services, duties, or conditions contained in this contract after giving the Contractor written notice of the stated failure. The written notice must demand performance of the stated failure within a specified period of time of not less than 30 days. If the demanded performance is not completed within the specified period, the termination is effective at the end of the specified period.

14.2	Reduction of Funding.  The State must terminate this contract if funds are not appropriated or otherwise made available to support the State's continuation of performance of this contract in a subsequent fiscal period. Please refer to section 18-4-313(4), MCA.

15.	LIAISON AND SERVICE OF NOTICES

All project management and coordination on behalf of the State shall be through a single point of contact designated as the State's liaison. Contractor shall designate a liaison that will provide the single point of contact for management and coordination of Contractor's work. All work performed pursuant to this contract shall be coordinated between the State's liaison and the Contractor's liaison.


	 will be the liaison for the State.
(Address):
(City, State, ZIP):
Telephone: 
Cell Phone: 
Fax:
E-mail: 

	 will be the liaison for the Contractor.
(Address):
(City, State, ZIP):
Telephone: 
Cell Phone: 
Fax:
E-mail: 

The State's liaison and Contractor's liaison may be changed by written notice to the other party. Written notices, requests, or complaints will first be directed to the liaison.

16.	MEETINGS

The Contractor is required to meet with the State's personnel, or designated representatives, to resolve technical or contractual problems that may occur during the term of the contract or to discuss the progress made by Contractor and the State in the performance of their respective obligations, at no additional cost to the State. Meetings will occur as problems arise and will be coordinated by the State. The Contractor will be given a minimum of three full working days notice of meeting date, time, and location. Face-to-face meetings are desired. However, at the Contractor's option and expense, a conference call meeting may be substituted. Consistent failure to participate in problem resolution meetings two consecutive missed or rescheduled meetings, or to make a good faith effort to resolve problems, may result in termination of the contract.

17.	CONTRACTOR PERFORMANCE ASSESSMENTS

The State may do assessments of the Contractor's performance. This contract may be terminated for one or more poor performance assessments. Contractors will have the opportunity to respond to poor performance assessments. The State will make any final decision to terminate this contract based on the assessment and any related information, the Contractor's response and the severity of any negative performance assessment. The Contractor will be notified with a justification of contract termination. Performance assessments may be considered in future solicitations.

18.	TRANSITION ASSISTANCE

If this contract is not renewed at the end of this term, or is terminated prior to the completion of a project, or if the work on a project is terminated, for any reason, the Contractor must provide for a reasonable period of time after the expiration or termination of this project or contract, all reasonable transition assistance requested by the State, to allow for the expired or terminated portion of the services to continue without interruption or adverse effect, and to facilitate the orderly transfer of such services to the State or its designees. Such transition assistance will be deemed by the parties to be governed by the terms and conditions of this contract, except for those terms or conditions that do not reasonably apply to such transition assistance. The State shall pay the Contractor for any resources utilized in performing such transition assistance at the most current rates provided by the contract. If there are no established contract rates, then the rate shall be mutually agreed upon by both parties. If the State terminates a project or this contract for cause, then the State will be entitled to offset the cost of paying the Contractor for the additional resources the Contractor utilized in providing transition assistance with any damages the State may have otherwise accrued as a result of said termination.  

19.	CHOICE OF LAW AND VENUE

The laws of Montana govern this contract. The parties agree that any litigation concerning this bid, proposal or subsequent contract must be brought in the First Judicial District in and for the County of Lewis and Clark, State of Montana and each party shall pay its own costs and attorney fees. (See section 18-1-401, MCA.)

20.	SCOPE, AMENDMENT, AND INTERPRETATION

20.1	Contract. This contract consists of (insert number) numbered pages, any Attachments as required, RFP10-1713P, as amended and the Contractor's RFP response as amended. In the case of dispute or ambiguity about the minimum levels of performance by the Contractor the order of precedence of document interpretation is in the same order. 

20.2	Entire Agreement. These documents contain the entire agreement of the parties. Any enlargement, alteration or modification requires a written amendment signed by both parties.

21.	EXECUTION

The parties through their authorized agents have executed this contract on the dates set out below.


	DEPARTMENT OF ADMINISTRATION
	(INSERT CONTRACTOR’S NAME) 

	HEALTH CARE AND BENEFITS DIVISION
	(Insert Address)

	P.O. BOX 200130
	(Insert City, State, Zip)

	HELENA MT 59620
	FEDERAL ID # 

	
	

	
	

	BY: 	
	BY: 	

	(Name/Title)
	(Name/Title)

	
	

	
	

		
		

	(Signature)
	(Signature)

	
	

	DATE:  	
	DATE:  	

	
	

	
	

	Approved as to Legal Content:
	

	
	

		
	

	Legal Counsel	(Date)
	

	
	

	Approved as to Form:
	

	
	

		
	

	Procurement Officer	(Date)
	

	State Procurement Bureau
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Business Associate Agreement 


By and Between 


State of Montana, Department of Administration, 
Health Care and Benefits Division

on its own behalf and on behalf of the
Montana Voluntary Employee Benefits Association(VEBA) 
Health Benefit Plan


and


[Business Associate]

[Business Associate’s Street Address]
[Business Associate’s City, State and Zip Code]










Business Associate Agreement


This Business Associate Agreement (“Agreement”) is effective __________________ and made by and between State of Montana, Department of Administration, Health Care and Benefits Division (“State”), on its own behalf and on behalf of the Montana Voluntary Employee Benefits Association (VEBA) health benefit plan (together “Covered Entity”), and _________________ (“Business Associate”), (collectively, the “Parties”).  Terms appearing below in the “Witnesseth” section with initial upper case letters shall have the respective meanings assigned to them in this introductory paragraph or in Section 1.02 of this Agreement, as applicable.

WITNESSETH:

WHEREAS, Business Associate has previously entered into an arrangement with the State and/or the Covered Entity to provide Services to or on behalf of the Covered Entity;

WHEREAS, the Parties acknowledge and agree that in providing Services to or on behalf of the Covered Entity, Business Associate will create, receive, use or disclose Protected Health Information;

WHEREAS, the Parties intend to enter into this Agreement to address the requirements of HIPAA, HITECH, the Privacy Rule, and the Security Rule as they apply to “business associates”, including the establishment of permitted and required uses and disclosures (and appropriate limitations and conditions on such uses and disclosures) of Protected Health Information by Business Associate that is created or received in the course of performing Services on behalf of the Covered Entity; and

WHEREAS, the objective of this Agreement is to provide the State and the Covered Entity with reasonable assurances that Business Associate will appropriately safeguard the Protected Health Information that it creates or receives in the course of providing Services to the Covered Entity; 

NOW, THEREFORE, in connection with Business Associate’s creation, receipt, use or disclosure of Protected Health Information and in consideration for the mutual promises contained herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

ARTICLE  IDefinitions
1.01	General Definitions.  All terms appearing in this Agreement with initial upper case letters that are not otherwise defined in this Agreement shall have the same meaning as that provided for the respective terms in 45 C.F.R. §§ 160.103, 164.103, 164.304  and 164.501.

1.02	Specific Definitions.  For purposes of this Agreement, the following terms shall have the indicated meanings whenever the term appears with initial upper case letters in this Agreement:

(a) “Business Associate” shall mean _____________________.  Any reference to Business Associate in this Agreement includes Business Associate’s employees, agents, officers, subcontractors, third party contractors, volunteers, or directors.  

(b) “Breach” shall mean the acquisition, access, use or disclosure of Protected Health Information in a manner not permitted by HIPAA which compromises the security or privacy of the Protected Health Information unless such acquisition, access, use or disclosure is otherwise excluded under 45 C.F.R. § 164.402.  For this purpose, Protected Health Information is “compromised” to the extent that the action poses a significant risk of financial, reputational or other harm to the Individual.

(c) “Covered Entity” shall mean the State Employee Benefit Plan.

(d) “Data Aggregation” shall mean, with respect to Protected Health Information created or received by the Business Associate in its capacity as the Business Associate of the Covered Entity, the combining of such Protected Health Information by the Business Associate with the Protected Health Information received by the Business Associate in its capacity as business associate of another covered entity, to permit data analyses that relate to the health care operations of the respective entities.

(e) “Designated Record Set” shall mean a group of records maintained by or for the State and/or the Covered Entity within the meaning of 45 C.F.R. § 164.501 that consists of:  (i) the enrollment, payment, claims adjudication, and case or medical management record systems maintained by or for a health plan; or (ii) records that are used, in whole or in part, by or for the State and/or the Covered Entity to make decisions about Individuals.

For purposes of this Section 1.02(e), the term “record” means any item, collection or grouping of information that includes Protected Health Information and is maintained, collected, used or disseminated by or for the Covered Entity.

(f) “HHS-Approved Technology” shall mean, with respect to data in motion, the encryption guidelines in Federal Information Processing Standard 140-2. For data at rest, HHS-Approved Technology shall mean the encryption guidelines in National Institutes of Standards and Technology (NIST) Special Publication 800-111.  With respect to the destruction of data containing Protected Health Information, an HHS-Approved Technology requires the destruction of the media on which the Protected Health Information is stored such that, for paper, film or other hard copy media, destruction requires shredding or otherwise destroying the media so that Protected Health Information cannot be read or reconstructed; for electronic media, destruction requires that the data be cleared, purged or destroyed consistent with NIST Special Publication 800-88 such that the information cannot be retrieved.  HHS-Approved Technology may be updated from time to time based on guidance from the Secretary of HHS.

(g) “HIPAA” shall mean the Health Insurance Portability and Accountability Act of 1996, Pub. L. 104-191.

(h) “HITECH” shall mean the Health Information Technology for Economic and Clinical Health Act, Pub. L. 111-5.  

(i) “Individual” shall have the same meaning as the term “individual” in 45 C.F.R. § 160.103, and shall include a person who qualifies as a personal representative in accordance with 45 C.F.R. § 164.502(g).

(j) “Minimum Necessary” means the least amount of PHI necessary to accomplish the purpose for which the PHI is needed.

(k) “Privacy Rule” shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 C.F.R. Part 160 and Part 164, Subparts A and E.

(l) “Protected Health Information (PHI)” shall mean individually identifiable health information that is transmitted by electronic media (within the meaning of 45 C.F.R. § 160.103), maintained in electronic media, or maintained or transmitted in any form or medium including, without limitation, all information (including demographic, medical, and financial information), data, documentation, and materials that are created or received by Business Associate from or on behalf of the Covered Entity in connection with the performance of Services, and relates to:  

(A)	The past, present or future physical or mental health or condition of an Individual; 

(B)	The provision of health care to an Individual; or 

(C)	The past, present or future payment for the provision of health care to an Individual;

and that identifies or could reasonably be used to identify an Individual and shall otherwise have the meaning given to such term under the Privacy Rule including, but not limited to, 45 C.F.R. § 160.103.  Protected Health Information does not include health information that has been de-identified in accordance with the standards for de-identification provided for in the Privacy Rule including, but not limited to, 45 C.F.R. § 164.514. 

(m)	“Required By Law” shall have the same meaning as the term “required by law” in 45 C.F.R. § 164.103.

(n) “Secretary” shall mean the Secretary of the United States Department of Health and Human Services (“HHS”) or his designee.

(o) “Secured Protected Health Information” shall mean Protected Health Information to the extent that the information is protected by using an HHS-Approved Technology identified by HHS for rendering Protected Health Information unusable, unreadable or indecipherable to unauthorized individuals.

(p) “Security Rule” shall mean the Security Standards at 45 C.F.R. Part 160, Part 162, and Part 164.

(q) “Services” shall mean the functions, activities or services to be provided to the State and/or the Covered Entity under the terms of an arrangement between the State and/or the Covered Entity and Business Associate.

(r) “Unsecured Protected Health Information” shall mean Protected Health Information that is not rendered unusable, unreadable or indecipherable to unauthorized individuals through the use of an HHS-Approved Technology.

ARTICLE  IIObligations and Activities of Business Associate 2.01	Non-Disclosure of Protected Health Information.  Business Associate shall not use or disclose Protected Health Information other than as permitted or required by this Exhibit or the Agreement or as Required By Law.

2.02	Safeguards.  Business Associate agrees to use appropriate safeguards to prevent use or disclosure of Protected Health Information other than as provided for by this Agreement or the Privacy Rule.  Business Associate agrees to implement administrative, physical, and technical safeguards, along with policies and procedures, that reasonably and appropriately protect the confidentiality, integrity, and availability of the electronic Protected Health Information that it creates, receives, maintains or transmits on behalf of the Covered Entity and to utilize Secured Protected Health Information in connection with the performance of Services under this Agreement.

2.03	Mitigation.  Business Associate agrees to mitigate, to the extent practicable, any harmful effect that is known to Business Associate relating to a use or disclosure of Protected Health Information by Business Associate in violation of the requirements of this Exhibit or the Agreement.  

2.04	Reporting of Violations.  Subject to Section 2.05, Business Associate agrees to report to the State and the Covered Entity any use or disclosure of Protected Health Information not provided for by this Exhibit or the Agreement within thirty (30) days of such disclosure or Business Associate’s knowledge of such disclosure.   Business Associate agrees to report to the State and the Covered Entity any security incident (within the meaning of 45 C.F.R. § 164.304) of which Business Associate becomes aware.

2.05	Breach of Unsecured Protected Health Information.  To the extent that the Business Associate knows or has reason to know that there has been a Breach or suspected Breach of Unsecured Protected Health Information, the Business Associate is required to identify the Individual whose Unsecured Protected Health Information has been acquired, accessed, used or disclosed and to notify the Covered Entity of such Breach without reasonable delay, but no later than five (5) days after discovery of the Breach. Upon discovering the Breach, the Business Associate is required to (a) identify the entity to which the information was impermissibly disclosed, (b) determine whether or not the entity is subject to the HIPAA and the Privacy Rule, (c) identify the type and amount of Protected Health Information disclosed, (d) determine whether the disclosure poses a significant risk of financial, reputational, or other harm to the Individual, and (e) if the improperly disclosed Unsecured Protected Health Information is returned, determine if the information was returned before being accessed for an improper purpose.

2.06	Notice of a Breach of Unsecured Protected Health Information.  In the event of a Breach involving Unsecured Protected Health Information, the Business Associate, with the prior written approval of the Covered Entity, will notify the affected Individuals without unreasonable delay, but no later than sixty (60) days after discovery of the Breach (“notice date”).  The notice will include (a) a brief description of the incident,  (b) the date the Breach occurred, (c) the date the Breach was discovered, (d) the type of Protected Health Information involved, (e) steps the Individual should take to protect him/herself from potential harm resulting from the Breach, (f) a brief description of steps the Covered Entity has taken to investigate, mitigate losses and protect against further Breaches, and (g) contact information for Individuals to ask questions, including a toll-free number, e-mail address, website or postal address.  To the extent that the Breach involves more than 500 residents of a single state or jurisdiction, the Business Associate shall provide to Covered Entity, no later than the notice date, the information necessary for the Covered Entity to prepare the notice to media outlets as set forth in 45 C.F.R. § 164.406.  To the extent that the Breach involves 500 or more Individuals, the Business Associate shall provide to the Covered Entity, no later than the notice date, the information necessary for the Covered Entity to prepare the notice to the Secretary of HHS, as set forth in  45 C.F.R. § 164.408. To the extent that the Breach involves less than 500 Individuals, the Business Associate shall maintain a log of such Breaches and provide such log to the Covered Entity for submission to HHS.  The Breach log shall be provided by Business Associate to the Covered Entity on an annual basis, not later than sixty (60) days after the end of the calendar year.

2.07	Audits.  Business Associate shall permit the State and the Covered Entity to audit Business Associate’s compliance with the Privacy Rule, Security Rule and this Agreement upon reasonable prior notice and in a reasonable manner.  The State and/or the Covered Entity shall pay for any such audits.

2.08	Agents and Contractors.  Business Associate agrees to ensure that any Business Associate agent, including a subcontractor, to whom it provides Protected Health Information received from, or created or received by Business Associate on behalf of the State and/or the Covered Entity agrees to the same restrictions and conditions that apply through this Agreement to Business Associate with respect to such information.   Business Associate also agrees to ensure that any Business Associate employee or agent, including any subcontractor to whom it provides Protected Health Information received from, or created or received by Business Associate on behalf of the State and/or the Covered Entity agrees to implement reasonable and appropriate safeguards to protect such Protected Health Information.  Business Associate, the State, and the Covered Entity agree that the Business Associate is not the agent of the Covered Entity or the State at any time under this Agreement.

2.09	Sanctions.  Business Associate agrees to apply appropriate sanctions against any Business Associate employee or agent, including a subcontractor, with access to Individuals’ Protected Health Information who fails to comply with the State’s, the Covered Entity’s, or the Business Associate’s health information privacy policies and procedures.

2.10	Amendment of Protected Health Information.  Business Associate agrees to make appropriate amendments to Protected Health Information in a Designated Record Set that either the Covered Entity or an Individual requests pursuant to procedures established under 45 C.F.R. § 164.526.  To the extent Business Associate is requested by an Individual to amend his or her Protected Health Information, Business Associate shall communicate its approval or denial of such request to the Individual pursuant to procedures to be mutually agreed upon in advance by the Parties. 

2.11	Disclosure of Internal Practices, Books, and Records.  Business Associate agrees to make internal practices, books, and records (including policies and procedures) relating to the use and disclosure of Protected Health Information received from, or created or received by Business Associate on behalf of the State or the Covered Entity, available to the Covered Entity or, at the request of the Covered Entity, to the Secretary, in a time and manner requested by the Covered Entity or designated by the Secretary, for purposes of the Secretary determining the Covered Entity’s compliance with the Privacy Rule.

2.12	Access to Protected Health Information.  To the extent that either the Covered Entity or an Individual requests to inspect or obtain a copy of Protected Health Information (as provided for in 45 C.F.R. § 164.524) that may be in the possession or control of the Business Associate or its agents or subcontractors, or that exists in a Designated Record Set, Business Associate shall respond in the time and manner requested by the Covered Entity or, as directed by the Covered Entity, to an Individual, provided that compliance with the request would not result in a violation of HIPAA or the Privacy Rule.

2.13	Documentation of Disclosures.  Business Associate agrees to document disclosures of Protected Health Information and information related to such disclosures as would be required for a Covered Entity to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 C.F.R. § 164.528.  At a minimum, such documentation shall include:  (i) the date of each disclosure; (ii) the name of the entity or person who received Protected Health Information and, if known, the address of the entity or person; (iii) a brief description of the Protected Health Information disclosed; (iv) the disclosures of Protected Health Information that occurred during the six-year period prior to the date of the request for an accounting (or any shorter period of time requested by the Individual) and that are otherwise subject to the accounting requirement in 45 C.F.R. § 164.528; (v) a brief statement of the purpose of the disclosure that reasonably informs the Individual of the basis for the disclosure or, if applicable, in lieu of such a statement, a copy of the Individual’s authorization and a copy of the written request for  disclosure.

2.14	Accounting for Disclosures.  Business Associate agrees to provide to the Covered Entity or an Individual, in a time and manner mutually determined by the Parties, information collected in accordance with Section 2.11 of this Agreement so as to permit the Covered Entity to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 C.F.R. § 164.528, provided, however, that to the extent that the Covered Entity uses or maintains an electronic health record with respect to Protected Health Information, Business Associate shall provide such accounting to the Individual (or, upon the request of the Covered Entity, to the Covered Entity for delivery to the Individual) of the disclosures required for the three-year period immediately preceding the date on which the accounting is requested.  The accounting of disclosures through electronic health records shall not be required earlier than the earliest applicable date established by the Secretary of HHS.  

2.15	Facilitate the Exercise of Privacy Rights.  Business Associate agrees to establish procedures that allow Individuals to exercise their rights under the Privacy Rule, including the right to (i) inspect and obtain copies of records and documents within the possession or control of the Business Associate that contain the Individual’s Protected Health Information; (ii) request amendments to their Protected Health Information; (iii) receive an accounting of disclosures of their Protected Health Information by Business Associate; (iv) request restrictions on the use or disclosure of Protected Health Information; and (v) receive communications regarding Protected Health Information at alternative locations or by alternative means.  Business Associate agrees that, to the extent that an Individual requests restrictions with respect to the disclosure of Protected Health Information, and such restrictions relate to disclosure to the Covered Entity for purposes of carrying out payment or health care operations (but not treatment), and the Protected Health Information pertains solely to a health care item or service for which the health care provider involved has been paid out of pocket in full, such restriction shall be followed.

2.16	No Waiver of Rights.  Business Associate agrees to not require Individuals to waive their health information privacy rights as a condition for treatment, payment or enrollment in the Covered Entity, or eligibility for its benefits.

2.17	Responses to Subpoenas.  In the event that Business Associate receives a subpoena, discovery request or other lawful process, with or without an order from a court or administrative tribunal, arising out of or in connection with the Covered Entity or this Agreement including, but not limited to, any use or disclosure of Protected Health Information or any failure in Business Associate’s health data security measures, Business Associate shall fully comply with the notice and protective action obligations set forth in 45 C.F.R. § 164.512(e) in accordance with Business Associate’s standard policy and procedures regarding subpoenas, discovery requests, and other lawful processes which shall be communicated to the Covered Entity upon request.

2.18	Electronic Transactions.  To the extent required under HIPAA (including the Standards for Electronic Transactions at 45 C.F.R. Parts 160 and 162), Business Associate agrees to use or conduct, in whole or part, standard transactions and utilize code sets or identifiers under the Privacy Rule for or on behalf of the State or the Covered Entity as detailed under the Privacy Rule or HIPAA (including the Standards for Electronic Transactions at 45 C.F.R. Parts 160 and 162).  Business Associate shall also require any subcontractor or agent to also comply with such electronic transaction requirements under HIPAA (including the Standards for Electronic Transactions at 45 C.F.R. Parts 160 and 162).

2.19	Security Standards.  Business Associate acknowledges that it may need to issue and change procedures from time to time to improve electronic data and file security, and agrees that such measures shall be at least as stringent as may be required by the Privacy Rule or the Security Rule, as applicable.  Notwithstanding the foregoing, Business Associate agrees and acknowledges that it shall at all times use an HHS- Approved Technology for all Protected Health Information that is in motion, stored or to be destroyed.

2.20	Disclosures to Designated Plan Sponsor Representatives.  The State shall identify for Business Associate, in writing, certain the State employees who are authorized to discuss Protected Health Information with Business Associate in connection with an Individual’s claim for benefits from the Covered Entity.  To the extent that Business Associate is contacted by any such designated State representative in connection with an Individual’s claim for benefits from the Covered Entity, Business Associate shall treat such inquiry as relating to “treatment, payment or healthcare operations” within the meaning of the Privacy Rule and shall provide the information permitted under such Privacy Rule.

2.21	Notice of Privacy Practices.  Covered Entity shall prepare and distribute a notice of privacy practices as required by the Privacy Rule.  If Business Associate maintains a web site on behalf of the State or the Covered Entity that provides information about the Covered Entity’s participant services or benefits, Business Associate shall make the notice of privacy practices available electronically through the web site and shall make certain that the notice of privacy practices is prominently posted on the web site.
2.22	Insurance.  Business Associate shall maintain appropriate and adequate insurance coverage for Business Associate’s obligations pursuant to this Exhibit.

2.23	Ownership.  The parties agree that the PHI is, and shall remain, the property of Covered Entity.

2.24	Minimum Necessary Standard.  Business Associate shall apply the HIPAA minimum necessary standard to any use or disclosure of PHI necessary to achieve the purposes of the contract and this Exhibit.

2.25	Representation and Warranty of Business Associate.  Business Associate represents and warrants that, at all times during the term of the contract and/or this Addendum and at such other times as may be indicated, Business Associate: (i) is duly organized or incorporated and validly existing under the laws of the jurisdiction of its organization; (ii) has all requisite powers, licenses, and permits; (iii) has undertaken all actions and has fulfilled all conditions to use, disclose, or receive PHI and to enter into, perform under and comply with its obligations under this Addendum and the contract; (iv) shall comply with, and as applicable, shall require its directors, officers, and employees to comply with, applicable federal, state, and local laws and Covered Entity’s policies, procedures, and notice of privacy practices; (v) is not and has not ever been excluded, barred, or otherwise ineligible from participation in any government health care benefits program, including but not limited to Medicare, Medicaid, CHAMPUS, or Tricare; (vi) has not ever received, and if applicable has taken appropriate steps to ensure that its directors, officers and employees have ever received, a Criminal Conviction, as defined below, relating to health care; and (vii) shall comply with, and, as applicable, shall require its directors, officers and employees to comply with, its duties and obligations pursuant to this Addendum and the contract, which duties and responsibilities shall survive the termination of this contract for any reason.  For purposes of this Addendum, “Criminal Conviction” shall mean (a) a judgment of conviction has been entered against the entity or individual by a federal, state or local court, regardless of whether an appeal is pending or the judgment of conviction or other record relating to criminal conduct has been expunged; (b) a finding of guilt against the individual or entity that has been accepted by a federal, state or local court; (c) a plea of guilty or nolo contendere by the individual or entity that has been accepted by a federal, state or local court; or (d) the entering into participation in a first offender, deferred adjudication or other arrangement or program where judgment of conviction has been withheld.  If any of the above representations or warranties is no longer accurate, Business Associate shall immediately inform Covered Entity

ARTICLE  III
Permitted Uses and Disclosures By Business Associate

3.01	General Uses and Disclosures.  Except as otherwise limited by this Agreement, Business Associate agrees to create, receive, use or disclose Protected Health Information only in a manner that is consistent with this Agreement, the Privacy Rule and the Security Rule, and only in connection with providing Services to the State and/or the Covered Entity, provided that such creation, receipt, use or disclosure would not violate the Privacy Rule or Security Rule if done by the Covered Entity, or the minimum necessary policies and procedures of the Covered Entity.

3.02	Use and Disclosure for Treatment, Payment and Health Care Operations.  In providing Services, Business Associate shall be permitted to use and disclose Protected Health Information for purposes of “treatment, payment and health care operations” in accordance with the Privacy Rule, including, but not limited to, using or disclosing Protected Health Information (i) to investigate, pay, audit and otherwise administer and facilitate the payment of health plan claims; (ii) to enroll or disenroll participants and beneficiaries in and/or confirm or deny participant and beneficiary eligibility for participation in the Covered Entity; and (iii) to coordinate the payment of benefits from the Covered Entity when a participant or beneficiary is enrolled in another health plan which provides similar benefits, provided, however, that any communication by Business Associate that is about a product or service and that encourages recipients of the communication to purchase or use the product or service shall not be considered a health care operation for purposes of 45 C.F.R. Part 164, subpart E, unless the communication is made in accordance with 45 C.F.R. § 164.501 and is approved in writing by Covered Entity. 

3.03	Use and Disclosure for Public Health, Health Oversight and Law Enforcement Purposes.  In providing Services, Business Associate shall be permitted to use and disclose Protected Health Information, in accordance with the Privacy Rule, (i) to provide needed information to government agencies engaged in public health, health oversight, law enforcement, and otherwise as Required by Law; and (ii) to report violations of law to appropriate Federal and State authorities, consistent with 45 C.F.R. § 164.502(j)(1).

3.04	Use for Management and Administration of Business Associate.  Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information for the proper management and administration of the Business Associate (defined as those uses arising in the ordinary course of its business and as is customary in its industry) or to carry out the legal responsibilities of the Business Associate.  Any such use shall be in accordance with the uses and disclosures permitted by the Privacy Rule.

3.05	Disclosure for Management and Administration of Business Associate.  Except as otherwise limited in this Agreement, Business Associate may disclose Protected Health Information for the proper management and administration of the Business Associate provided that the disclosures are Required by Law, or Business Associate (i) obtains the prior written approval of the Covered Entity for such use or disclosure, and (ii) obtains reasonable assurances from the person to whom the information is to be disclosed that (A) the information shall remain confidential, (B) the information shall be used or further disclosed only as Required by Law or for the purpose for which it was disclosed to the person, and (C) the person shall notify the Business Associate of any instances of which it is aware in which the confidentiality of the information has been breached.

3.06	Use for Data Aggregation Services.  Except as otherwise limited in this Agreement, Business Associate may use Protected Health Information to provide Data Aggregation services relating to the health care operations of the Covered Entity as permitted by 45 C.F.R. § 164.504(e)(2)(i)(B).

3.07	Prohibition on Sale of Electronic Health Records or Protected Health Information.  Effective with respect to exchanges occurring after the date that is six (6) months after issuance of final regulations, and except as provided in this Agreement or otherwise excepted under HITECH, Business Associate shall not directly or indirectly receive remuneration in exchange for any Protected Health Information of an Individual unless the Covered Entity or Business Associate has received a valid authorization (within the meaning of 45 C.F.R. § 164.508) that includes a specification that the Protected Health Information can be further exchanged for remuneration by the entity receiving the Protected Health Information of that Individual.

ARTICLE  IV
Obligations of the Covered Entity

4.01	Obligations to Notify Business Associate.

(a)	Limitations in Notice of Privacy Practices.  Covered Entity shall notify Business Associate of any limitations in the Covered Entity’s notice of privacy practices provided in accordance with the requirements of 45 C.F.R. § 164.520, to the extent such limitations may affect Business Associate’s use or disclosure of Protected Health Information.

(b)	Changes in Permission by Individual for Use of Disclosure.  Covered Entity shall notify Business Associate of any changes in, or revocation of, permission by an Individual to use or disclose Protected Health Information, if and to the extent that such changes affect Business Associate’s use or disclosure of Protected Health Information. 

(c)	Agreements to Restrict Use or Disclosure.  Covered Entity shall notify Business Associate of any restrictions on the use or disclosure of Protected Health Information or a request for confidential communication that the Covered Entity has agreed to pursuant to and in accordance with the requirements of 45 C.F.R. § 164.522, or shall direct Individuals to make any such request directly to Business Associate if and to the extent that such restriction or request may affect Business Associate’s use or disclosure of Protected Health Information.  

4.02	Permissible Requests by Covered Entity.  Covered Entity shall not request Business Associate to use or disclose Protected Health Information in any manner that would not be permissible under the Privacy Rule or Security Rule if done by the Covered Entity, except that the Covered Entity may request that Business Associate perform Data Aggregation services pursuant to the provisions of Section 3.06 of this Agreement.

ARTICLE  V
Term and Termination

5.01	Term.  This Agreement shall terminate when all of the Protected Health Information provided by the Covered Entity to Business Associate, or created or received by Business Associate on behalf of the Covered Entity, is destroyed or returned to the Covered Entity or, if it is infeasible to return or destroy Protected Health Information, protections shall be extended to such information, in accordance with the termination provisions in this Article VI.

5.02	Termination for Cause.  Upon the Covered Entity’s knowledge of a material breach of this Agreement by Business Associate, the Covered Entity shall either (i) provide an opportunity for Business Associate to cure the breach or end the violation, and terminate this Agreement if Business Associate does not cure the breach or end the violation within the time agreed to by the Parties; or (ii) immediately terminate this Agreement if a cure is not possible.  If neither termination nor cure is feasible, the Covered Entity shall report the violation to the Secretary.

5.03	Effect of Termination.

(a)	Return or Destruction of Protected Health Information.  Except as provided in Section 5.03(b) of this Agreement, upon termination of this Agreement for any reason, Business Associate shall return or destroy (in accordance with the HHS-Approved Technology) all Protected Health Information received from the Covered Entity, or created or received by Business Associate on behalf of the Covered Entity. This provision shall apply to Protected Health Information that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the Protected Health Information.

(b)	Extension of Protections for Retained Protected Health Information.  In the event that Business Associate determines that returning or destroying the Protected Health Information is infeasible, Business Associate shall provide to the Covered Entity notification of the conditions that make return or destruction infeasible.  Upon mutual agreement of the Parties that return or destruction of Protected Health Information is infeasible, Business Associate shall extend the protections of this Agreement to such Protected Health Information and limit further uses and disclosures of such Protected Health Information to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains such Protected Health Information.  The obligations of the Business Associate under this Agreement shall survive termination of this Agreement with respect to that Protected Health Information that Business Associate is unable to return or destroy.

ARTICLE  VI
Miscellaneous

6.01	Regulatory References.  A reference in this Agreement to a section in the Privacy Rule or the Security Rule means the section in the respective regulations, as amended and in effect at the relevant time.

6.02	Amendment.  The Parties agree to take such action as is necessary to amend this Agreement from time to time in order for the Covered Entity to comply with the requirements of the Privacy Rule, the Security Rule, and HIPAA.  All references to “C.F.R.” are to the Code of Federal Regulations as amended and in effect at the relevant time.

6.03	Survival.  The respective rights and obligations of Business Associate under Article VI of this Agreement shall survive the termination of this Agreement.

6.04	Interpretation.  The parties specifically incorporate the provisions of this Exhibit into the contract and this Exhibit shall be deemed an integral part of the contract.  Except where the Exhibit conflicts with the contract, all other terms and conditions of the contract remain unchanged.  The parties agree that, if an inconsistency exists between the contract and this Exhibit, the provisions of this Exhibit will control.  Any ambiguity in this Exhibit, or in determining controlling provisions, shall be resolved in favor of an interpretation that permits Covered Entity to comply with HIPAA and other federal, state and local laws and that provides the greatest privacy and security protections for PHI.  In the event of an inconsistency between the provisions of this Exhibit and mandatory provisions of HIPAA, as amended, HIPAA shall control.  Where provisions of this Exhibit are different from those under HIPAA, but are nonetheless permitted by HIPAA, the provisions of this Exhibit shall control.

6.05	Complete Integration.  This Agreement constitutes the entire agreement between the Parties with respect to HIPAA, the Privacy Rule, and the Security Rule, and supersedes all prior negotiations, discussions, representations or proposals, whether oral or written, unless expressly incorporated herein, related to the subject matter of the Agreement.  Unless expressly provided otherwise herein, this Agreement may not be modified unless in writing signed by the duly authorized representatives of the Parties.

6.06	Severability.  If any provision or part of this Agreement is found to be invalid, the remaining provisions of this Agreement shall remain in full force and effect.

6.07	No Third-Party Beneficiaries.  Except as expressly provided for in the Privacy Rule, the Security Rule, and the Agreement, there are no third-party beneficiaries to this Agreement.  Business Associate’s obligations, unless expressly noted herein, are only to the State and the Covered Entity.

6.08	Successors and Assigns.  Business Associate shall not assign, transfer or subcontract any portion of the Agreement without the State’s express written consent, as required by section 18-4-141, MCA. This Agreement shall inure to the benefit of and be binding upon the successors and assigns of the State, the Covered Entity, and Business Associate.  this Agreement shall automatically be assigned to any entity to which the Agreement is properly assigned.

6.09	Confidentiality.  Except as otherwise provided for in the Privacy Rule, the Security Rule, or this Agreement, no Party shall disclose the terms of this Agreement to any third party without the remaining Parties’ written consent.

6.10	Counterparts.  This Agreement may be executed in two or more counterparts, each of which may be deemed an original.

6.11	Applicable Laws.  Business Associate represents and warrants that it shall comply with all applicable laws and regulatory requirements in the performance of this Agreement.  The Parties agree to enter into good faith discussions aimed at amending this Agreement from time to time to comply with the requirements of HIPAA, the Privacy Rule, the Standards for Electronic Transactions at 45 C.F.R. Parts 160 and 162, the Security Rule, and related regulations and technical pronouncements, provided, however, that Business Associate shall also be responsible for complying with any state privacy or data security rules that are not contrary (within the meaning of 45 C.F.R. § 160.202) to HIPAA, the Privacy Rule, the Security Rule and related regulations and technical pronouncements and, to the extent applicable, that are more stringent (within the meaning of 45 C.F.R. §§  160.202 and 160.203(b))  than a standard, requirement or implementation specification adopted under 45 C.F.R. Part 164.

6.12	Governing Law, Venue and Attorney Fees.  This Agreement is governed by the laws of Montana. Any litigation concerning this Agreement must be brought in the First Judicial District in and for the County of Lewis and Clark, State of Montana, pursuant to Mont. Code Ann. §  18-4-401. Each party shall pay its own costs and attorney fees.

6.13	Applicability to Separate Covered Entities.  If, and to the extent that this Agreement applies to two or more separate “covered entities” (as defined in the Privacy Rule), the provisions of this Agreement regarding the permitted and required uses and disclosures (and limitations and conditions on such uses and disclosures) of Protected Health Information shall apply separately and independently to each such “covered entity”, except to the extent otherwise agreed to by the Parties.

6.14	Indemnification.  Business Associate will indemnify, hold harmless and defend Covered Entity from and against any and all claims, losses, liabilities, costs and other expenses incurred as a result of, or arising directly or indirectly out of or in connection with:  (i) any misrepresentation, breach of warranty or non-fulfillment of any undertaking on the part of Business Associate under this Exhibit; and (ii) any claims, demands, awards, judgments, actions and proceedings made by any person or organization arising out of or in any way connected with Business Associate’s performance under this Exhibit.

6.15	Assistance in Litigation or Administrative Proceedings.  Business Associate shall make itself, and any subcontractor, employee or agent assisting Business Associate, available to Covered Entity, at no expense to Covered Entity, to testify as witnesses, or otherwise provide support, in the event of litigation or administrative proceedings being commenced against Covered Entity based on a claimed violation of HIPAA or other laws relating to confidentiality, privacy or security of PHI, except where Business Associate or such other person is named an adverse party.

6.16	Waiver.  No change, waiver or discharge of any liability or obligation under this Exhibit on any one or more occasions shall be deemed a waiver of performance of any continuing or other obligation, or shall prohibit enforcement of any obligation, on any other occasion.

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representatives.

THE PARTIES ACKNOWLEDGE THAT THEY HAVE READ THIS AGREEMENT, UNDERSTAND IT, AND AGREE TO BE BOUND BY ITS TERMS.

	STATE OF MONTANA HEALTHCARE AND BENEFITS DIVISION

	
	BUSINESS ASSOCIATE

________________________________________

	
By:
	
	
	
By:
	

	
Name:
	Connie Welsh
	
	
Name:
	

	
Title:
	Administrator
	
	
Title:
	

	
Date:
	
	
	
Date:
	




APPENDIX D:    CLIENT REFERENCE FORM

· A complete and separate Client Reference Form must be provided for each reference.

· Offeror must complete the first part of the Client Reference Form, filling in the information for Company (Offeror) Name, Company (Offeror) Address, and the Name of Project.

· A responsible party of the organization for which the services were provided (the Customer) must provide the reference information.

· The person providing the reference must sign and date the form.

· The Client Reference Form(s) must be submitted with the Offeror’s proposal.

· The State may contact the reference to verify the information given within the Client Reference Form and within the proposal.  If the State finds erroneous information, points may be deducted or the proposal may be rejected.

· If all questions are not answered on the Client Reference Form, if information is missing, or if the form is not signed, points may be deducted or the proposal may be rejected.

· If a proposal is submitted without a Client Reference Form, points may be deducted or the proposal may be rejected.

· The State reserves the right to use other known references for the project other than those provided by the Offeror.  In this event, references will be scored using same method as Appendix D.
























Client Reference Form – Instructions


Client Reference Form

[bookmark: _Toc19951649][bookmark: _Toc19952122]Offeror Information
	Company Name (Offeror):
	Name of Project:


	Company (Offeror) Address:
	

	[bookmark: _Toc19951650][bookmark: _Toc19952123]Client Information

	Organization Name (Client):
	Organization Address:

	Person Providing the Reference:
	Title:

	Phone Number:
	Email address:

	Reference Signature & Date:

                                                                                                                 




The Person Providing the Reference, as identified above, must provide the following information.  This person must be a responsible party of the organization for which the work was performed.  This person should have comprehensive knowledge about the Project and the Company’s (Offeror) role and responsibilities within the project. Use additional pages to answer the questions and/or provide additional information as necessary.

1. Briefly describe the services provided by the Company identified above.

2. Rate each of the following concerning this Company’s performance using the ratings from 0-10 below:

9 to 10 – Strongly Agree/Very Positive
7 to 8 – Agree/Positive 
5 to 6 – Neutral 
3 to 4 – Disagree/ Negative 
0 to 2 – Strongly Disagree/Very Negative 
Rating

_____	A.	This Company provided the appropriate resources to the project and ensured the project deliverables were completed. 

_____	B.	This Company was knowledgeable in providing the services.

_____	C.	The business relationship with this company was positive and cooperative, verses negative and adversarial. 

_____	D.	This Company provided open, timely communications, and was responsive to our needs and requirements.  

_____	E.	I would choose to work with this company again.
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